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THE RIGHT HONOURABLE 
HENRY EARL BATHURST), 


BARON BATHURST OF BATTLESDEN, 


BARON OF APSLEY, 


ONE OF THE LORDS OF HIS MAJESTY'S MOST 
HONOURABLE PRIVY COUNCIL, Ge. 


dir-Lonny' + <osn.l, 
WH ENI ſolicited permiſſion to * 
liſh the following work, under your 
Lordſhip's patronage, it was not ſo much 
becauſe you then filled, with dignity and 
eaſe, the moſt exalted ſtation in the pro- 
feſſion; as becauſe I was anxious to make 
a public acknowledgement of the conde- 
ſcending benignity, with which your Lord- 
ſhip at firſt received, and afterwards con- 
ſidered and approved, the general plan of 
it: And to inform my Readers, that it is to 


this 


4 ' Near 
7 1 8 Sy e 4 * 70 
1 5 


. 
this favourable circumſtance alone, they are 
indebted for any advantages, which may 
reſult to them from the preſent publication. 


Tre language of truth, my Lord, is 
ſeldom adhered to in a Dedication z though 
in proportion as an Author Are from 
that ſtandard, he diſgraces himſelf, and 
offends his Patron: But I feel a peculiar 
felicity in being able to avoid both theſe 
conſequences, and yet to expreſs not only 
my own, but the GENERAL ſenſe, of the 
_ juſtice and equanimity of your deciſions, 
and of that obliging affability and com- 
placency, which was conſtantly experienced 
by all, who had any buſineſs to tranſact in 
that high and honourable Court, where 
your Lordfhip lately prefided. 


Tuus endeared to the PROFESSION, by the 
moſt liberal and polite attention to them, 
they with pleaſure conſider your Lordſhip, 
in reſigning the GREAT SEAL, as retiring 
only to a SUPERIOR COURT, where they 
hope ſtill to have a claim upon your wonted 
candour and integrity; and where the king- 
dom at large, will ſtill reap the benefit of 
thoſe virtues, which ſo eminently adorn both 


your private and public character, 
: 


I HAVE 


BM Ia. Ti 5 | . A 
HAVE only to add my moſt fincere 


thanks for the many perſonal favours and 
-civilities, with which your Lordſhip. has 

honoured me; and to aſſure your Lordſhip, r 
that a very orateful ſenſe of them will ever 
remain in the memory of, 


My Lonp, 
Your Lordſhip's 
much obliged, and 


moſt obedient ſervant, 


JoSIAH BROWN. 
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12 E Determinations of 5 Houſe of Peers, © con- | 
fidered as 4 Cour of sUpzEMsE and FINAL Job 
'CATURE, cannot but be of the greateſt weight, and moſt 

unqueſtionable authority; yet, while our libraries are 

loaded with reports of caſes determined by the inferior 

Courts, we are almoſt deſtitute of any collection of deci- 

ſions in the LAST Rxs ORT. Various are the cauſes, to 

which this want may be aſcribed : Perhaps, the difficulty 

of procuring, and the expence of publiſhing a compleat 

collection of theſe caſes, may be reckoned among the 
chief. It muſt, however, be acknowledged, that with- 

out ſome kind of publication, what might be rendered 
of the greateſt utility, lies altogether neglected; like 
ſome valuable remains of antiquity in the cabinets of 

the curious, poſſeſſed indeed by a few, but far from 

being uſeful even to thoſe few, for want of * 

properly arranged and methodized. 


- SENSIBLE of theſe truths, the auttior of the preſent 
work? formed a plan of rendering the caſes and deter- 
minations of the Houſe of Peers, as uſeful as they 
are valuable; and of obviating the inconvenien- 
cies, which have hitherto equally attended the want 
and the poſſeſſion of them. But ſenſible alſo, of his 
own inability to execute this plan in a proper manner, 
Vor. 4 a | he, 
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he; fome years ago, communicated it to ſeveral Gen- 
tlemen of the (greateſt eminence, and moſt approved | 
ly judgment, in the proſeſſion; and having availed hjms 
ji {clf:of their judicious remarks, he afterwards ſubmitted 
jif | the plan, ſo amended, to the Profeſſion a large, by 
1 ſubjoining it to his printed propoſals for a publi- 
cation; hence it ſeems to have had every degree 
of conſideration and improvement, which a matter of 
this nature is capable of. For, ſince publiſhing the 
plag i in that manner, the author, with great thankful= 
| neſs; acknowledges having received, both anonymouſly 

' | and otherwiſe, ſeveral hints and obſervations, tending 
'f toeſtabliſh the authenticity of his work; which 
being to him an object of the laſt importance, he-has 
omitted nothing, that either in his own opinion, or 
in the ſuperior judgment of his friends, was thought 
neeeſſary to render it as eee a thing of che 
_— can be. i915 8: vis) | 


Ke forced and thes Sehe, he path 8 
1 to inform his Reader, what he may now expect 
in the peruſal of the following ſheets. A fair an 
full REPORT, not meerly an abridgment, of the whole 

caſe, collected from the ſtate of each party; with, a 

particular attention to dates, and as little variation 

from the language of the original caſes, as could poſſi- 
bly be avoided, in connecting the hiſtorical facts of 
both. The printed reaſons on each ſide, thrown into 
the form of an argument; the names of the counſel 
who ſigned the caſes, inſerted in the margin, at the 
ee of each argument; and in ſtating the deeret 
appealed from, if in the Court of Chancery, the name 
of the Chancellor who made it, which i is very frequenily 
omitted in the caſes themſelves. The final determina- 


tion 
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tion of the caſe, as it appears in the Journals of the 
Houſe; with à correct reference to the volume and 
page of thoſe Journals: But, as ſome cauſes have been 
remitted back again to the Court below, with parti- 
eular directions, and for certain purpoſes; the author x 
has carefully examined the Regiſter-Book of that Court | 
(if in England) for the ſubſequent proceedings in the 1 
cauſe, and from thence has ſtated thoſe proceedings, 
in a note at the bottom of the page. Further; par- il 
ticular. care has been taken, as to the chronology: af | | 
the caſes, by inſerting at the beginning of each caſe; i 
the preciſe day of its determination, as it appears upon 
the Journals; and a marginal reference is likewiſe il 
made to the ſeveral books, wherein that caſe has been = 
either reported, abridged, or cited: From whence 
many errors and | omiſſions in our moſt approved = 
raporters, will appear, and may be rectiſied. And | 
laſtly, a uſeful, not a verboſe table is added, of the 
princ al matters contained in each volume; and a 
e Ne ne prefixed, of the names of the calcs, entered |] 
by "the names of both appellant and reſpondent, lo as 

Wap the more readily found: And from this latter 4 

ble it Will appear, that there are many, which may A 
very properly be called New Cafes, as not fragt, heh 
W Publ. Pr 10 


Ar TIER this account 5 be manner in a which «the 
rig is executed, it may, perhaps, be aſked, whyvit 
does not commence earlier than the year 1702 9 Fo 
this the author can only anſwer, that he was not able 
to procure any of the caſes prior to that period : 
A: misfortune, which he cannot but lament, as many 
of athoſe prior caſes, are {aid to have been of great 
weight and conſequence, And indeed, that this work 


1 begins 


iv N A C E. | 
* begins o early as it does, is entirely owing X6=Xhe 
I author's having been favoured with the collections * 
= the late Lord Chancellor Yorke and Lord Chief 
0 Raymond; the one by Alexander Wedderburne fa 
his Majeſty's. Attorney-General, the other, by Francis 
Filmer, Eſq. to whom, and likewiſe to Robert Bicknell, 
Eſq. for the uſe of his collection, the author takes chis 


| ws Werd of returning his moſt grateful thanks. 


IT may alſo be aſked, why AL L the caſes determined 
B66e)r70r, are not here reported? But to this fs - 
| anſwered, that many of thoſe omitted, appear, "in N 
| author's judgment at leaſt, not to be worth reporting; ; 
= as they relate meerly to matters of account and com- 
4 putation, or appear to have been appealed for the 
.-. fake of delay, and do not, in their final determination, 
. © eſtabliſh or elucidate: any one point of law or equity. 
N And as to the reſt of the omitted caſes, they conſiſt 
of appeals from the Court of Seſſion in Scotland, which, 8 
1 turning chiefly upon the municipal law of that. pant of 
0 „„ kingdom, it was apprehended, could be of, no. 
1 general uſe to an Engl fo lawyer. 
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—_— Tuzss Nee FS it is hoped, will juſtify the author 
+3 in omiſſions of this nature; and as to omiſſions and 
. | imperfections of every other kind, he chrows himſelf 
F . "ANT entirely upon the candour of the Profeſſion ; ; truſtin I 
we hat the utility of the undertaking, will abundia & 
bl! 9 compenſate for any unavoidable defects in the exe ; 
ql El RT Oe e 
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CASES 


HEARD and DETERMINED 


IN THE 


High Court of Parliament. 


The Right Honourable George, Earl of ö 
Huntingdon, de 3 * lere, 5 


4 
ben Counteſs Dowager of Huntingq OOO 
: aon, Theophilus, Ferdinando, Ann, KG JOG 10 
10 Frances, Katharine and Margaret 


on Haſtings, Children of the faid Coun- \Reſpondenits 
teſs, by Theophilus, Earl of Hunting- 3 e 
don, her late Huſband, deceaſed, Sir“ 
e Meadnes and Jobn Gery 


II 
119181 


42 


12th January, ryoz. 
TH414 34 + | $13 
C ks Y ene dated the 2 5th of November, 1687, _ by a 
1) fine levied in purſuance thereof, Theophilus, Earl of Hun- 
' tingdon, and Elizabeth his then wife, ſettled certain 
lordſhips, manors, lands and hereditaments in the county of 
York, which were the eſtate and inheritance of the Counteſs, 
as one of the daughters and coheirs at law of Sir Jobn Lewis; 
to the uſe of the ſaid Counteſs Elizabeth and her aſſigns, Suing 
her natural life; and after her deceaſe, to the uſe of the appel- 


2 Vern. 437. 
1 Eq. ca. ab. 
62. ca. 4. 
Viner, vol. 4. 
p. 69. ca. 9. 
vol. 10. p. 345 
ca. 17. 


lant her ſon, and the iſſue of his body, with other remainders 


Vor. 1. nem cover; 


1702. 


38 700 of the mortgage-money. 


Caſes in Parliament. 


during their joint lives, to revoke, and limit new uſes. 


over; 1 ſubje& to a power reſerved to the Earl and Counteſs, 


Some time afterwards, the Earl being defirovs of purchaſing | 
the place of Captain of the Band of Gentlemen-Penſioners, he | 
prevailed with the Counteſs to join with him in mortgaging 
the ſettled eſtate, for raiſing 4500/7. to make ſuch purchaſe; 


promifing to repay the money aut of the profits of the Parts: on 
otherwiſe. rot 


Accordingly, by a deed dated the 1ſt of Auguſt, 1682, the | 
Earl and Counteſs revoked all the former uſes ; and declared, 
that in conſideration of 4. 5001. paid to the Earl by one Cropper. 
the premiſſes ſhould remain and be to the uſe of the ſaid Cropper, 
for a term of 1c00 years, ſubje& to redemption on payment 
of the 4500/. and intereſt ; and after the expiration, or other 
ſooner determination of the ſaid term, to the uſe of the ſaid 
Counteſs Elizabeth and her aſſigns, during her natural life; 


with remainder to the appellant, and the iſſue of his body; 
and ſuch other remainders over as were limited by the firſt ſet- 


tlement. And by this deed the Earl covenanted, that he would 


4 : 
1 


"On the 2d of January, 1683, Cropper, together with the Ear! 
and Counteſs, aſſigned over this mortgage to one Mr, Newport * 
and Sir William Cooper; ſubject to a proviſo or agreement, that 
if the Earl and Counteſs, or either of them, ſhould, pay the 
4500. and intereſt, the term of 1000 years ſhould be aſſigned 
to the ſaid Earl and Counteſs, or to one of them, or as "Oy. 
or either of them ſhould appoint. D Wake 1 


The Earl having afterwards paid off this mortgage, procured 
the term to be aſſigned by deed, dated the 11th of February, 3 
1687, to Sir John Foach and the reſpondent Sir Philip Meadows, 


in truſt for the ſaid Earl, his executors, adminiſtrators or afligns;_ 5 
but the Counteſs did not join in, or was privy to this den. 6. 
ment. aſſign⸗ 


On the 24th of Lee 1688, the Counteſs, died, and Ig 
Earl continued i in poſſeſſion of the eſtate till his death; applying ; - 
part of the profits towards the maintenance of the appellant, ny. 
who was the reverſioner, and the reſidue towards ſatisfying the 
debt ſecured by the ſaid mortgage. 


The 


Taſes in Parliament. 


The Earl having fix younger children by his ſecond wife to 


be provided for out of his perſonal eſtate, of which he conſider- 
ed this mortgage-money to be part, made his will on the 11th 
of April, 1698, and thereby deviſed the ſaid mortgage, and all 
other his perſonal eſtate, to the reſpondent ' Dr. Gery, his exe- 
de in | OE for _ ſaid fix 5 children. 


In: 1701 * Earl died, and in | Michaetmas term in 25 year, 
the appellant exhibited his bill in the Court of Chancery againſt 
the reſpondents; praying an account of the rents and profits 


of the eſtate from the death of his mother; and that the de- 


fendant Sir Philip Meadows, as the ſurviving truſtee. of the 1000 


years term, might ſurrender, or aſſign the ſame, to attend the 
inheritance, free from incumbrances. 


The cauſe being at iſſue, was heard before the Lord Keeper 
Wright, on the 12th of May, 1702; when his Lordſhip decreed 
an account to be taken of what rents and profits had been re- 
_ ceived by the late Earl, out of the mortgaged premiſſes, ſince the 
death of the Counteſs Elizabetb; and that the ſame, after a rea- 


ſonable allowance to be thereout made for the plaintiff's 
maintenance and education, and other juſt allowances, ſhould 


be applied towards the diſcharge of the ſaid mortgage; and 
on payment of what ſhould appear to be remaining due. there- 
on, to the defendant Dr. Gery, in truſt for the defendants 


the infants ; the mortgage was to be aſſigned to the plaintiff, 
or as he ſhould appoint. + 


b rom this decree the plaintiff appealed ; inſiſting, that he was 


thereby, in effect, decreed to pay the mortgage debt, which 


was wholly a debt of the late Earl, created to ſerve his par- 


ticular occaſions; and never was in any ſhape the debt of the 


W. Cowper. 


late Counteſs, nor did any part of the money come to her uſe; 


beſides, the Earl covenanted in the mortgage deed to pay and 


fatisfy the mortgage-money and intereſt, and this covenant be- 


ing in fact performed, the term ought not any longer to have 


been kept on foot, unleſs to attend and protect the inheritance, 


but not to charge it. That the appellant's mother being, at the 
time of making this mortgage, tenant for life, with remain- 
der to the appellant in tail, and the premiſſes being her own 
inheritance, the ſame ought not to be charged further, or 
2 other- 
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otherwiſe than ſhe agreed or conſented ; and it could not be 
imagined, that ſhe agreed to charge her land any otherwiſe, 
than to ſtand as a ſecurity for the money which her huſband 
had occafion for, and was thereby enabled to borrow, and to 
be exonerated when he, the principal debtor, ſhould pay off 
the debt; but ſhe never meant to make any abſolute gift of fo 
much money to her huſband, or that her eſtate ſhould ſtand 
mortgaged to him, or any in truſt for him, for that or any 
other ſum. That it appeared by proof in the cauſe, that the 
Earl, in order to gain the Counteſs's conſent to the mortgage, 
had promiſed that he would pay off the money, and diſcharge 
the land; but if the Earl had made no fuch promiſe, yet he 
ought not ih conſcience to be deemed a mortgagee or incum- 
brancer upon the eſtate, for having diſcharged his 'own debt, 
which he alone was liable to pay, and to be ſued for by virtue 
of his covenant: and it was not agreeable either to reaſon or 
experience, that a principal debtor, merely by paying the debt 
he owes, ſhould become a creditor, and charge his own ſurety 
with the payment of the debt, by any means or contrivance 
whatever. 


On the other fide it was contended, that the late Earl was no 
way compellable to diſcharge the land of this debt ; nor did the 
Counteſs, when ſhe agreed to mortgage the premiſſes for raiſing . 
the 4500/7. deſire or infiſt on any covenant or agreement for 
that purpoſe ; but, on the contrary, by the affignment of the 
mortgage in January, 1683, it was expreſsly agreed, that on 
payment of the 4500 /. the term ſhould be aſſigned to the Earl 
and Counteſs, or as they, or either of them, ſhould direct. That 
the Earl was ſo far from intending to exonerate the land, by his 
paying off the mortgage money, that he not only took care te 
have the mortgage aſſigned and kept on foot; but alſo, con- 
ſidering himſelf as a creditor for the money ſo advanced, he 
conſtantly, after the death of the Counteſs, kept regular and 
exact accounts of his receipts and payments relating to the mort- 
gaged premiſſes. That it was certainly as lawful for the Earl 
to lay down the money, and take an aſſignment of the mort- 
gage, as it would have been for any other perſon to have done, 
and therefore it was but reaſonable, that he ſhould have the 
like benefit thereof to reimburſe what he paid of ſuch 
he. mam as a ſtranger might have had: and ſince the Earl 

had 
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had thought fit 'to leave the money due on this mortgage, as a — 
proviſion for his ſix younger children, who had very ſlender for- Ae 
tunes, and a narrow ſubſiſtence; it was hoped, that there would 

appear no ground or reaſon to reverſe or alter this decree. 


| Bur after hearing counſel on this appeal, it was ORDERED and Dent 
AD JUDGED, that ſo much of the decree as was complained of, ER 15. 
ſhould be reverſed ; and that the premiſſes in queſtion ſhould P: 236. 
be diſcharged from any demands, which the reſpondents the 
Counteſs of Huntingdon, or her children, or their truſtees, or 

either of them pretended to have, in reſpect of the 4500/. and 
intereſt ; and that the term ſhould be aſſigned as the appellant 
ſhould dire& or appoint ; and that the profits of the eſtate in 
queſtion, which grew due, and were received by the late Earl, 

after the death of the late Counteſs, or by his executors fince his 

death, ſhould be accounted for to the appellant, without being 
diſcounted out of the money pretended due on the mortgage ; 

but the maſter, to whom the account ſtood referred, was to 

make the reſpondents all ſuch allowances for the appellant's 
maintenance and education, and for all monies laid out and ex- 
pended in or about the management and preſervation of the ſaid 

eſtate, and all other juſt allowances as in the decree were 
directed. 


——̃ — _ * 


„ 


Pau Powell, and Elizabeth Lis Wife, Appellants. Caſe 2. 


William Pleydell Efq. and Rovers | 4 
A C : 5 Reſpondents. ö 
Wi ** . | 15 Jenuary 1702. : | 
O N Fletcher Eſq. being entitled to ſeveral houſes and lands Viner, vol. 


in and about the city of Dublin, and both he and his wife nd 3 Ow 


having a great kindneſs for the appellant Elizabeth, who was her 2 Eq. ca. ab, 
niece and god- daughter, he gave her the following writing; n 
< I Fobn Fletcher, of the city of Dublin, merchant, do hereby 

<< promiſe and engage myſelf, that I will give unto my niece 
Elizabeth * ſo many houſes and lands, in and about the 

75 C city 


Cafes in Parltament. 
— * city and ſuburbs of the city of Dad/hn, as do how amount to 
Cres” thi yearly value of 604. or 70 J. ſterling per ann. the fame 
* to come to my ſaid niece, or the heirs of her body, from and 
« immediately after the death of me the faid John Fleteber, and 
« Elizabeth my now wife, if we die and leave no child; other- 
te wiſe this preſent writing to be void and of none effect. And 
I do further promiſe and engage, that I will perfect fuch deed 
© or conveyance of the premiſſes unto the ſaid Elizabeth Burton 
** (at her marriage if it be defired) according to the true intent 
* and meaning of theſe preſents, as counſel learned in the law 
% ſhall adviſe vr deviſe. In witneſs whereof I have hereunto fet 
* my hand and ſeal the 4th day of July, 1677.” This writing 
was ſigned by Fletcher, and atteſted by three witneſſes, of 10M; 
the laden "Pleydell was one. 


In Jannary, 1697, the appellants married, and the appellant 
David accepted the above writing, as an addition to his wife's 
portion; and accotdingly ſettled a ſuitable jointure for her. 


No conveyance was ever executed by Fletcher, purſuant to 
this agreement; but he being indebted to the reſpondent Pigy- 
ell in 1600 J. and upwards, upon ſeveral judgments, Pleydell in 
July, 1694. ſued out an execution under theſe judgments, and 
by virtue thereof ſeized ſeveral of Fletcher's leaſehold houſes in 
Dublin, which being appraiſed at 400. were fold by the ſheriff 
for that ſum, to the other reſpondent Culpepper, in truſt for 

 Pleydell; and he accordingly entred and continued in the quiet 
poſſeſſion of theſe houſes, during the lives of Fletcher and his 


wite. 


In March, 1695, Yobn Fletcher died ious iſſue, having 
made his will, and thereby deviſed all his eſtate, both real and 
perſonal, to Elizabeth his wife; who accordingly enjoyed the 
- ſame till September 1696, when ſhe alſo died without iſſue, and 
inteſtate, whereupon one Dr. Woodroffe, obtained letters of ad- 
miniſtration of her effects, and alſo adminiſtration de bonis non, 
of John the huſband: And in this capacity, Dr. Vondroſe, on 
: the 6th of April, 1697, executed a conveyance of all the teſ- 
tator s eſtate in or neat the city of Dublin, to the 1 NI their 
heirs, executors, adminiſtrators, and aff igns for ever. 


He Ta 
. 


But 
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But che effect of this conveyance being impeded by the po 


ſeſſion of Mr. Pleydell, under the above purchaſe, the appellants 3 
in Eaſter term, 1697, exhibited their bill in the Court of Chan- 
cery in England, where Pleydell reſided, againſt him, and the 
other reſpondent Culpepper, in order to ſet aſide the aforeſaid 
judgment and execution for fraud, and without conſideration, 
and to compel an aſſignment of the faid leaſehold premiſſes, and 
an account of the rents and profits, from the time of Mrs. 


Fleteber s death. 


On the 6th of Jah, 1702, the cauſe was heard before the 
Lord Keeper Wright ; when his Lordſhip declared, that he ſaw no 
reaſon in equity to give the plaintiffs any relief, and therefore 
ordered the bill to ſtand diſmiſſed. 


From this order of diſmiſſion, the plaintiffs appealed ; and on 5. Harcourt; 
their behalf it was faid to be proved in the cauſe, that Fletcher, W. Dobyns, 
at the time of giving the Judgment in 1691, had ſeveral ſuits 
depending againſt him in Ireland; and there being a particular 
intimacy and correſpondence between him and the reſpondent 
Pleydell, the judgment was confeſſed voluntarily to Pleydell, in 
order to cover and protect the eſtate from Fetcher's other cre- 
ditors. But ſappoling the judgment to have been fairly obtain- 
ed, yet it was in proof, that at the time of the pretended ſale, 
the houſes were worth 300 /. more than what they were appraiſed 
and ſold for, that in cafe any thing was really due from Fletcher 
at the time of the judgment, yet it was afterwards brought into 
Fubſequent accounts between him and the reſpandent Pleydell, 
and made part of a certain fum of 11004. for which Pletcher 
-mortgaged to Pleydell a large eſtate in Herefordſhire, and which 
the / Pleydellq was then in the poſſeſſion of; and that, at the time 
of executing ſuch mortgage, the bill penal for 16557. upon 
which the faid judgment was obtained, was delivered up and 
.cancelled. So that if the order of diſmiſſion ſhould ſtand, the 
reſpondent Pleydel/, who was no relation to Fletcher, or any of 
his family, would go away with the eſtate in Ireland for no- 
thing, and alſo have whatever money was due to him amply ſe- 
cured upon the other eſtate in Herefordſhire ; while the appel- 
lants would be totally deprived of the proviſion intended for 
them by Fletcher, altho' the reſpondent Pleygell was himſelf a 


witneſs 


. — 
@ * F 1 


8 Cales in Parliament, 


— witneſs to the writing of the 4th of July 1677, and therefore 
— Could not pretend ignorance of the appellant's right. 


w. Cowper, On the other ſide it was argued, that from the writing itſelf 
it was manifeſt, that Fletcher meant to convey freehold, and not 
leaſehold houſes and lands, for the heirs of the body of Elixa- 
beth were thereby intended to take; that Fletcher was then 
ſeized of divers freehold houſes and lands in and about Dublin, 
part whereof was ſold to the Lord Primate of Ireland, above 
twenty years ago, and the reſidue remained unſold ; but that 
the premiſſes in queſtion, being all leaſeholds, would not bear 
any ſuch limitation. That if Fletcher did intend the houſes 
in queſtion, yet the agreement was only voluntary; and upon 
no conſideration either of money or blood: as to money, none 
was even pretended; and as to blood, there could be none, the 
appellant Elizabeth being only the daughter of Fletcher's wife's 
fiſter. That the agreement was alſo executory, and yet no 
demand was ever made for a ſpecific performance of it, till 
Fletcher and his wife were both dead, who lived almoſt twenty 
years after the date of the agreement. That it fully appeared 

by the proofs in the cauſe, that the reſpondent Pleydell was a 
fair purchaſer, upon a full and valuable conſideration, without 
any manner of fraud; that the judgment was confeſſed, when 
he was a real creditor ; that at the time of levying the execu- 
tion, there was above 1600/. due to him ; and that the 400/. 
at which the houſes were appraiſed and fold, was allowed by 
» Fletcher himſelf to be the full value of them: and therefore, the 
diſmiſſion of the appellant's bill was juſt, and agreeable to the 
rules of equity, and ought to be affirmed with coſts. 


-- 5 | AccorDInGLY, after hearing counſel on this appeal, it was 
Jour vol. 17. ORDERED and ADJUDGED,: that the ſame ſhould be diſmiſſed ; 


p. 242. and the order or decree therein complained of, affirmed. 


Th 
. I 4 
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The Maſter and Hardens of the company | Appellants. Caſe 3. 
of Haberdaſhers, London, | 


The Attorney General, on behalf of} 
the poor of Newland hoſpital, in the Refpcadrarh 


county of Glouceſter, 


2 1ſt January, 1702. 


N the year 1614, one William Jones, by his will gave 50001. N * 6. 
to the pariſh of New/and, for the poor, and the mainte- 2 Eq. ca. ab. 
nance of a preacher there, to be paid to the Haberdaſher's com- 
pany, to be by them beſtowed accordingly ; and he alſo gave 


the company 1000 J. as a gratuity for what they were to do. 


The company accordingly received this legacy and gratuity, 
and ſoon afterwards, in 1615, laid out about 600 J. part of the 
legacy, in erecting a houſe for a preacher, and alſo an hoſpital ; 
wherein they placed ſixteen poor people, and allowed them 
25. 6d. a week each, 25. 69. every quarter for firing, and 
three yards of cloth, at ,6s. 8d. per yard, yearly for gawns, 
and 667. 13s. 4d. per ann. to the preacher; all which ,pay- 
ments, together with a quit-rent of 115. per ann. ampunted 
only to 195/. 4. 4d. a year; whereas the intereſt of 4400/. 
the remainder of the legacy, at 8 J. per cent. the then current 
rate of ;intereſt, amounted. to 3 52 l. per ann.; and which, for a 
period of ſeven years, when the money was firſt laid out in a 
purchaſe, exceeded the diſburſements by 10970. 90. 8 d. 


In i666, the .company laid out 45001. part of this money, 
in: the purchaſe of lands in the county of Huntingdon, of the 
yearly value of 280/.; and in 1674, they ſold this eſtate for 
46207. and laid out the money in the purchaſe of lands in 
Surrey; but never, appropriated any part of theſe, new-purchaſed 
lands, for the ſpecific maintenance of this charity. 


The cempany having afterwards. (but for. hos reaſon does 
not appear) reduced the weekly, ſtipend of the poor, to 2.4. 
abridged chem. of the quarterly e for firing, furniſhed 

' © " ſs them 


bo Cales in Parliament. 


— 1 them with an 1 Kind of cloth, and in other reſpects 
1702. 

—＋ mi- managed the charity; an information was in Hilary term 

vie ® 1697, exhibited againſt them in the Court of Chancery, to 


rectify theſe abuſes: and on the 2oth of June, 1699, the 
cauſe was heard before the Lord Chancellor Somers, who, after 
declaring that the company had done very ill, in not appro- 
priating ſeparate lands for the charity, and in being angry 
with the poor, and with-holding their payments; referred it 
to a maſter, to ſee whether the 5000 /. or how much thereof 
had been laid out, and how and when, and what diminution 
Here had been in the annual payments to the hair. i 


The maſter having made his report, and thereby certified 
the. | ſeveral facts above ſtated ; the cauſe came on for farther 
directions, and alſo upon exceptions to the report, on. the 

Izth of December, 1701, before the Lord Keeper Wright ; who 
was pleaſed to decree, that the company ſhould make good, and 
be charged with 200 J. per ann. to the ſaid charity, and pay the 
arrears thereof, from the time of filing the information, toge- 
ther with the coſts of the ſuit ; and alſo, that they ſhould ſet 
out of their own lands of inheritance, or elſe purchaſe as much 
land of inheritance, not ſubject to any other charities or incum- 
Wend, as would effectually anſwer to the ſaid charity 200 J 
per ann. and ſettle the ſame in the name of the company, in 
truſt, and for the uſe of the ſaid hoſpital and charity at Newland, 
according to the intention of the donor's will; and it was 
further ordered, that the preacher ſhould allow taxes out of 
his ſalary ; but the court declared, that the charity ought to 
allow no taxes; and it was referred to the maſter, to compute . 
the arrears, tax the coſts, and ſee the ſettlement made accord- 


in gly. 


k. Jennings, From this decree the company appealed, inſiſting, that the 
er $3] ch 200 J. per ann, being in lands, did pay taxes, and were ſub- 
ject to other charges and outgoings; and therefore, if they 
were to pay 200 J. per ann. over and above taxes, and other 
outgoings, they would pay near 300 J. per ann. in the whole. 
That it was admitted, the company had paid to the charity 
166 J. 8 5. 4 d. per ann. which, with the charges of repairs, 
receiving and returning of money, amounted to more than 
200 J, per ann. beſides taxes; 0 that the company were, and ' 


| oy +, - 
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always had been great” loſers, by paying the faid 1661, 8 5. 4d. 


clear to the charity, out of lands of 200 J.; per ann.; and in re- 1702. 
gard to ſuch loſs, and as the company were not in any fault, 


they ought not to haye been condemned to the en of 
ney 


{TO On the other fide it was contended, that the appellants had E. Strode. 
acted very ill in reducing the poor's allowance, and in not pur- 
chaſing and ſettling lands, which would have effectually an- 
ſwered the 200 J. per ann.; when, without the privity of the 
reſpondents, they had fold lands of 280 J. per ann. in Hun- 
tingdonſhire, purchaſed with the charity money, and had monies 
in their hands ſufficient to make ſuch purchaſe. That if 
lands were purchaſed, and appropriated, there would be no 
occafion to make any allowance for taxes or repairs; and the 
appellants ought ſurely to have no allowance for the manage- 
ment of the truſt, when the donor had given them a gratuity 
of 1000/7. to perform it. And, that the manifeſt neceſſity of 
bringing the information, and the great charges which had 


attended the proſecution of it, made it moſt juſt that the _— 
pellants ſhould Pay coſts. 


"AFTER 133 counſel on this appeal, it was ORDERED Decrer 
and ADJUDGED, that the ſame ſhould be diſmiſſed, and that ö wy 
the decree therein complained of ſhould be affirmed ; and it was p. * 
further ordered, that the appellants, the maſter and four war- 
dens of the Haberdaſher's company, ſhould pay, or cauſe to be 
paid, to the reſpondents or their agents, the ſum of 10 J. for 


their coſts in defending the ſaid appeal. 


A——— 


— 


The right Wee Charles, Earl of * 
f 5 A a . 
| Are uren, ö pant r 


Sin. „Jobe Germaine, Baronict, and Lad 7 


Reſpondents. 
Mary Mordaunt, his wife, b F 


22 January, 1702. 
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lands and hereditaments in the county of Northampton; by in- 
denture dated the ziſt of Mureb, 19 Jur. 1. on his marriage 
with Elizabeth, 3 and heir of Viham, Lord Howard of 
Bfingham, ſettled the ſaid premiſſes, being the eſtate in queſtion, - 
to the uſe of himſelf for life; remainder to Elizabeth his 
intended wife for life, for her jointure ; remainder to the heirs 
of their two bodies ; with other remainders over. 


The marriage took effect, and there were iſſue of it two 
ſons; namely, Henry, afterwards Earl of Peterborow, the father 
of the | reſpondent Lady Mary ; and John, afterwards Lord 
Vifcount Mordaunt, the father of the appellant. I 


By inden ture dated the 14th of November, ꝙ Car. 1. male 
between Earl John and the Counteſs Elizabeth his wife of the 
one part, and the Earl of Beuſond and Sit Henry Compton (of 


the other part; in confideration that the Counteſs had jorned 


with the Earl in a ſale of the manor of Dunnington, whereof 
he was ſeiſed in her right, for payment of the Earl's dabts, 

and diſincumbering his other eſtates; and for the performance 
of certain articles, dated the gift of May, 8 Car. 1. matte. 
between the ſaid Earl John and the Earl of Bedford; he the 
ſaid Earl John covenanted, to ſtand ſeiſed of the faid manors, 
lands and premiſſes, to the uſe of the Counteſs Elizaberb for 
her life; remainder to Earl Jen, for his life; remainder to 
Henry, their eldeſt ſon and heir apparent in tail male; remainder 
to their other ſons, in tail male; with other renäinllert oer ; 


But no fine having been -levied by Earl John, for batring 
the intail created by the firſt ſettlement of ziſt March, 
19 Fac. 1. ; by indenture dated the 1ſt of November, 14 Car. 1. 


made between the -faid Earl John, and ' Counteſs Elizabethief 
the one part, and the ſaid Earl of Bedford, and Sir Henry 


Compton of the other part; reciting the laſt mentioned deed of 
the 14th of November, 9 Car. 1. and that no fine had then 
been levied- of the ſaid premiſſes for docking the intail, altho' 
Earl Jobn had agreed fo to do; and reciting alſo, that he was 
to have powers to ſell the manors of Ring ſtead and Addington, 
which were part of the eſtates limited to the ſaid Counteſs 
Elizabeth for her jointure; he the ſaid Earl, and the Gonntels 
thereby - -covenanted to levy a fine on or -befoto the uch ibf 
November, 
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November, then next enſuing, of the ſaid Northamptonſhire 
eſtate, to the uſe of the ſaid Counteſs Elizabeth, for her life; 
with remainder to the ſaid Earl John, for his life; remainder 
to Henry their eldeſt ſon, in tail male; remainder to John, their 
ſecond ſon, in tail male; with other remainders over. And 
in each of theſe ſettlements, there was a power reſerved to the 
Earl and Counteſs, during their lives, to grant leaſes of all, 
or any part of the premiſſes, for twenty-one years or three lives, 
reſerving two parts in three of the full improved yearly rent. 


The eſtate being thus abſolutely ſettled, without any power of 

revocation, it afterwards happened, that the Counteſs conceived 

ſome diſpleaſure againſt Henry, her eldeſt ſon; and, in con- 

ſequence thereof, an attempt was made to change the eſtate 

tail limited to him ** theſe two ſettlements, into an eſtate for 
life only. 6 


And for that purpoſe, by indentures of leaſe and releaſe, dated 
the zd and 4th of Juhu, 16 Car. 1. Earl Jobn, and Elizabeth 
his Counteſs, in conſideration that ſhe had thentofore joined 
with him in the fale of Dunnington, and for other the con- 
ſiderations therein mentioned; limited the premiſſes in queſtion, 
to the uſe of the Counteſs Elizabeth for life, for her jointure ; 


remainder to Earl Jobn for his life; remainder to Henry their 


tail male ; with a like remainder to Joon, their ſecond ſon, for 
life, and his firſt and other ſons. in , tail male; with other 
remainders over: And in this deed, a like power of leaſing 
was reſerved, as in the former ſettlements, together with a 
-power of revocation. 


On the 19th of June, 1643, Earl Jobn died; leaving 
Elixabetb his Counteſs, and his ſaid two ſons, Henry and John, 
ſurviving. . | COP \ 


The Counteſs, having poſſeſſed herſelf of all the family deeds 
and writings, carefully concealed the two firſt ſettlements from 
the knowledge of Earl Henry; but, upon ſearching the records 
of the Court of Exchequer, it was accidentally diſcovered, that 
the ſettlement of the 14th of November, 9 Car. 1. had been 
formerly a there ; from which diſcovery, and alſo from 
Vox. I. E | other 


eldeſt ſon, for his life; remainder to his firſt and other ſons, in 


1702. 
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other information that the ſettlement of the 14th of Ju. 
16 Car. 1. was not the real and true ſettlement. of the family, 
but that one or more prior ſettlements had been made to other 
uſes; Earl Henry exhibited his bill in Chancery againſt the 
Counteſs Elizabeth and the Lord Mordaunt his brother, and the 
preſent appellant, and other proper parties, for a diſcovery of 
what fettlements had been made by his father. To which bill 
the Counteſs put in an anſwer, and thereby confeſſed, that ſhe had 
the ſettlement of the 11ſt of November, 14 Car. 1. and ſoon 
afterwards produced it; and by the proofs taken in that cauſe 
it appeared, that the ſettlement of the 14th of An 


A 


Car. 1. was burnt. x 1 31 


3 ſetrletilonite being thus diſcovered, no farther — 
were had in the cauſe for the preſent ; but it appearing that the 
Counteſs had, by all the ſettlements, a power of granting leaſes, 
Earl Henry was deſirous of coming to ſome agreement with her 
touching the exerciſe of this power; that ſo he might be more 
compleatly mafter of his eſtate, and enabled to diſpoſe of it as 
occaſion ſhould require. A 

N by articles dated the 1 5th of February, 1669 
between the Counteſs of the one part, and Earl Henry of the 
other part; it was agreed, that the Counteſs ſhould, by and out 


of the ſettled eſtate, raiſe the ſum of 2000 /. and that the ſame 


ſhould be equally divided between them; and the Counteſs 
thereby alſo agreed, that, after this 2000 l. ſhould be raiſed, ſhe 
would not leaſe any part of the faid eſtate, during the life of 


Earl Henry, without his conſent: And the Earl agreed to pay 
her 60 J. a year for her life, from the time of her een 
moiety of the faid 2000 J. | cih 


JI 118 


Theſe articles were eſtabliſhed by a 6300 of n 
Chancery, dated the 28th of October, 23 Car. 2. upon à bill 
brought by Earl Henry for that purpoſe; and the Counteſs was 


1 


thereby injoined from making any farther leaſes.” > notwovbs 
* Or Dan 

The 20001. was accordingly raiſed, and divided ad to 
the articles; and Earl Henry duly paid the Counteſs the 601. 
per ann. during her life; but, notwithſtanding - this agreement 
and: — ſhe thought N a few days before her death, to 
grant 


o 
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grant leaſes of ſome part of the premiſſes in queſtion, to 
Azdrew Newport Eſq. for three lives; in order, as it was ſup- 


poſed, to prevent Earl Henry from ſuffering any recovery, to the 
' TO of his . brother John. 


os Aa 1671, the Counteſs died ; and ſoon 8 
Earl Henry, having diſcovered theſe leaſes, exhibited his bill of 
-revivor and ſupplement, againſt John Lord Mordaunt his brother, 
and alſo againſt the preſent appellant, and the executors of the 
late Counteſs Elizabeth, in order to have the ſame {et aſide, as 
having been made in breach of the aforeſaid agreement; and on 
the zd of March, 26 Car. 2. an order or decree was made in that 
.cauſe, whereby thoſe leaſes were ſet aſide; and by a ſubſequent 
order, they were directed to be ſealed up, and depoſited with 
the Uſher of the Court of Chancery, there to remain. 


| Earl Henry, having thus got rid of the leaſes, executed a feoff- 


ment to Mattbew Johnſon and Robert Guy, and their heirs, of the 
premiſſes in queſtion, in order to make them tenants to the 
precipe, for the purpoſe of ſuffering a common recovery; and 
in Hilary term, 1673, a recovery was accordingly ſuffered by 
double voucher, and the uſes thereof were declared to be, to 
confirm ſeveral mortgages made by Earl Henry to Sir John 


Duncomb, Lord Angleſea, and others; and afterwards to Earl 
2 and his heirs. 


The Earl * no other iffur 3 the 3 Lady 
Mary, who by other ſettlements was entitled, after his death, to 
the inheritance of the manor of Biechingly in Surry; and he 
being defrous that this Szrry eſtate ſhould be. ſold, in order to 
.diſcharge the incumbrances affecting his Northamptonſhire eſtate; 


an a& of parliament was paſſed in the 29th of Cor. 2. whereby 


the manor of Biechingly was veſted in truſtees to be ſold, and 
was accordingly ſold to Sir Robert Clayton; and the eſtate in 
Northamptonſhire {except Drayton houſe and parks,” and the 
advowſon of. Slipton, Jip, and Lowick) was veſted in the fame 
truſtees, to the uſe of Earl Henry for life; win remainder to 


7 A. 1 her heirs for ever. 
1 OQ : * 


In Mr ER Earl Aur died, aki: Aue de 
whereupon the Lady Mary, then * Nos folk;\ berame 


ig ſeiſed 


2 
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—— ſeiſed in fee of all the ſettled eſtates; but, in Hilary term 

33 following, the appellant exhibited his bill in Chancery againſt 
her, in order to avoid the ſettlement of the 1ſt of November, 
14 Car. 1. as having been fraudulently made, and kept 
dormant, and to eſtabliſh the ſubſequent one of * _ 
16 Car. 1. | 


To this bill, the defendant pleaded her 3 as 1 ſtated; 
and by her anſwer inſiſted, that the leaſes by the Counteſs 
Elizabeth were made in fraud of the aforeſaid agreement and 
decree ; and that Andrew Newport the leſſee, neither accepted of 
theſe leaſes, nor ever made any entry or claim for or in reſpect 
thereof: And the cauſe being at iſſue, an order was made by 
conſent, that both ſides ſhould be at liberty to make uſe at the 
hearing, of the depoſitions in ſeveral former cauſes therein men- 
tioned, ſaving all juſt exceptions. 


On the 16th of December, 1702, the cauſe was heard before 
the Lord Keeper Vrigbt; when his Lordſhip was pleaſed to 
allow the defendants plea, and diſmiſs the bill; declaring, that, 
if the plaintiff had any title, he had a plain remedy at law. by 
ejectment, and therefore was not entitled to any relief en ao 
defendant in a Court of Equity. wok 


From this n the olaintiff appealed ;. becauſe he was not 
5 permitted to read at the hearing, the depoſitions taken in one of 
$i | the ſaid former cauſes, nor to give in evidence the leaſes made 
'S by Counteſs Elizabeth to Newport ; and which were ſo made 
with a deſign only to preſerve the eſtate in the family, according 
to the intent of Earl Tobr's ſettlement; nor true atteſted 
copies of thoſe leaſes ; nor an abſtrat of a deed to one Cocks, 
a counſel of the Counteſs Elizabeth, whereby the practices to 
make Earl Henry tenant in tail would fully appear. 4, 1. 


7,95: e eee AW als 
A. Bowyer. And in ſupport of this appeal it was argued, that both the 
J. Sloane. former cauſes related to the ſettlement in queſtion, and ere in 
tho nature of croſs cauſes; that they were both heard together, 
and the depoſitions in one of them were made uſe of at. the 
hearing of the other; that the depoſitions, not permitted to be 
read at the hearing of this cauſe, were taken in one of the 
ſaid former cauſes, and * the depoſitions: taken in the other | 
| of 


* 7 
3 


Takes in Parliament. 
A them were permitted to be read on the part of the reſpon- 
dents. That the depoſitions ſo refuſed, related to the material 
point in controverſy ; namely, the confiderations, on which the 
deed of the 16 Car. 1. was made; which were the diſpoſal of 
the two manors of Dunnington and Bletchingly, the Countels's 
on inheritance, for the benefit of her huſband's family; ; and 
that the appellant's diſappointment in this reſpect was ſo much 
the greater, becauſe relying upon that evidence, which could 
not but give the fulleſt ſatisfaction, as to the motives, on which 
the Counteſs executed that ſettlement, and concluding himſelf 
ſafe, by the above mentioned order, for reading the depoſitions on 
both fides, he neglected to make other proofs of this matter, as 
thinking it unneceſſary. That the pretence for not reading the 
leaſes was, that they were made in breach of the Countelſs's 
articles to the contrary, and were left in the cuſtody of the 
Uher of the Court of Chancery till further order; but it was 
conceived, that this fact, if true, was not a ſufficient reaſon for 
tefuſing thoſe leaſes tobe read; ſince it was evident, they were not 
in breach of the articles, which were only made to reſtrain her 
leaſing, reſerving two-thirds of the rent, without the conſent of 
Earl Henry, but with an -honourable and juſt intent to preſerve 
the eſtate in the family; and therefore it was, that the leaſes 
were ordered to be ſealed up, and remain ſafe till further order; 
and that they might be made uſe of for the end intended, when 
oecaſion ſhould require. That the atteſted abſtract of the deed, 
doought the rather to have been read, to ſhew the corrupt inten- 
tions of the faid Mr. Cocki, to make Earl Henry tenant in tail; 
ſince it appeared by the depoſitions of Marmaduke Gibbs, Eſq. 
chat Earl Henry was engaged to pay Coch conſiderable ſums, on 
| ſecuritys which entirely depended on his making him tenant in 


that the deed of the 16 Car. 1. was equally voluntary with that 
of the 14th Cay. 1. and that the firft ought to prevail; and 
tho it was urged, that, upon the face of that deed, the fale and 
\ tflement of the Counteſs's eſtates, appeared to be the principal 
conſideration af it; yet from the word -[ heretofore} being ufed 
therein. the -refpondents pretended, that ſueh fale and ſettle- 
ment, were nat the immtdiate motives of the deed. But, as the 
deed was ſo ancient, and executed by the Earl and Counteſs, and 
| their truſtees, perſons of great quality, integrity and Knoiedge 
Uu the Ew; andas the eſtates recited to be fold, wert undbubt- 
„ Nox, I. 4 edly 


tail. That the chief point inſiſted upon at the hearing was, 
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—— cdlythe cates of the Counteſs, and were actually ſo ſeld and 
— ſſettled; it was ſtrongly preſumable, that at ſuch ſale and ſettle- 
ment, che Earl promiſed and agreed to ſettle the eſtate, in the 

manner mentioned, in the ſaid deed of the 16 Car. 1: and it would 

be hard to call upon the appellant at the diſtance of near 76 

years, to prove the particular conſiderations, and yet deprive him 

of the benefit of thoſe depoſitions, which would fully prove the 

recital of ſuch conſiderations to be true; more eſpecially, as the 
witneſſes who made the depoſitions were all dead, and as Earl 

Henry affirmed and acted under the deed of the 16th Car. 1. for 

thirty years; and enjoyed an eſtate of 4000 J. a year, under no 

other title, than what he derived from that deed. That it was 

alſo hard upon the appellant, that the deed of the 14th Car. 1: 

having been laid aſide and neglected, and at length brought to 

light by very ſiniſter means; ſhould be allowed to ſtand in 
competition with that of the 16th, ſo ſolemnly made, upon ſuch 

valuable -confiderations, and ſo publickly owned in the family. 

And, that the reſpondent could have no reaſon to complain, fince 

ſhe was advanced in marriage with a Duke; and provided with- 

a jointure of 2000 J. per ann. on the foot of that ſettlement, 

x? which was made of the Counteſs's eſtate of Ble7chingly, and 
4 which ſhe parted with to obtain the ſettlement of the 16th. 
1 As to the objection, that by the ſettlement made on the Duke 
of ' Norfolk's marriage with the reſpondent Lady Mary, the 
premiſſes i in remainder were limited to the Duke and his heirs; 
it was anſwered, that Earl Henry being only tenant for life by 
the deed of 16 Car. 1. could grant no more than he . 
and that there was the leſs pretence to ſupport the Duke's ſettlet 
ment as a purchaſe, becauſe by the act of Parliament, which 
divorſed him from the reſpondent, the eſtate ſo limited to him 
and his heirs, was expreſily made void; and in coriſequence of 
which act, the reſpondent Sir oba had procured a conveyance of 
the eſtate to him and his heirs, to the diſheriſon of the appellant ;' 
who was the heir male of the family, and for the ſupport of 
whoſe honour, it was ſettled in manner aforeſaid. But this 
divorce, and the ſubſequent marriage of the reſpondents, And 
alſo the ſaid conveyance, happened pendente lite, and after 
enen, and therefore could not be proved in the cauſe. 2111 
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T. Powys. 1 the other. 75 it was Win that the refuſal of the 
By es en was highly proper; as. neither ihe appellant er 
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reſpondent, were parties to the ſuit in which they were taken; — 
and therefore, by the conſtant rule of evidence, could not be * 
made uſe of, either for or againſt the appellant. But in the 
cauſe, where the depoſitions permitted to be read, were taken, 
the appellant himſelf was a party, and therefore bound by thoſe 
depoſitions. And as to the order by conſent, it extended no 
farther, than to give each party a liberty of making ſuch uſe of 
the depoſitions, as by law they might; but not to prevent either 
of them, from objecting to ſuch of the depoſitions, as were not 
legal evidence; it being expreſſly provided by the order, that all 

fuſt exceptions ſhould be ſaved to either party. That there was 
na reaſon, why a Court of Equity ſhould permit leaſes to be given 
in evidence, which were made by the Counteſs Elizabeth againſt 
conſcience, and in breach of an expreſs agreement, under hand 
and ſeal, to the contrary ; and which agreement, was not only 
confirmed by a decree obtained againſt the Counteſs herſelf, in 
her life-time.; but alſo by a ſubſequent decree, obtained againſt 
both the appellant's father and himſelf, and the executors of the 
Counteſs. That theſe decrees ſtill remained in force, and even 
if unjuſt, which they manifeſtly were not, yet they could not 
be altered by any original bill; eſpecially, where the perſons 
intereſted in ſuch leaſes, were no parties to the ſuit, nor in any 
ſhape before the Court. Nor would theſe leaſes, if given in 
evidence, avail the appellant, in his purpoſe of making the 
common recovery yaid ; becauſe the feoffment, by Earl Henry, 
in- 1673, made a good tenant to the precipe, notwithſtanding 
the, leaſes. Beſides, Mr. Newport never accepted theſe leaſes, 
or made any entry or claim by virtue thereof; and therefore they 
were barred by the ſtatute of limitations, and by ſubſequent 
fines. That as to the deed ſurmiſed to be made by Earl Henry, 
to, or in truſt for Cocks; it: did not appear by any proofs in the 
cauſe, that any ſuch deed was really executed; or, if it was, that 
it in any manner concerned the reſpondents, or the premiſſes 
in queſtion; nor was it even ſuggeſted, that this deed was ever 
in the reſpondent's cuſtody or power; and therefore, no abſtract 
of it gught to be admitted, and much leſs the copy of an abſtraf?, * 
which was all that the appellant offered in evidence. And as to 
the ſettlement of 14 Car: 1. it plainly appeared not to have 
been ſecreted by Earl Henry, but was fraudulently concealed by 
the; Counteſs during his infancy, on purpoſe to wrong and injure 
him 3 1 to give colour to the appellant” 8 title under the ſubſe 
. DU od * 2 quent 
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. quent ſettlement of 16 Car. 1. That this prior ſetflement, was 
29 brought to light in the manner above ſtated ;- and, if it was 
* neither an undue practice, for a plaintiff to bring a bill in Equity 
to diſcover ſettlements unjuſtly concealed, or for a defendant, 
when compelled to anſwer ſuch a bill, to confeſs the truth of 
it ; it was very ftrangely inferred, that the ſettlement having 
been ſo fraudulently concealed to Earl Henry's prejudice ; he, 
or any claiming under him, ſhould therefore loſe the benefit'df 
it when diſcovered and retrieved : Or, that it ſhould be made 
uſe of as an argument for ſetting aſide the former, and eſtabliſh» 
ing the ſubſequent ſettlement. That, from the time of Earn 
Henry's having diſcovered this former fettlement, he always 
avowed his title under it; and levied fines, made feoffments, 
fuffered a recovery, made mortgages, and acted in all reſpects, 
as abſolute owner of the eſtate in queſtion. And, as this ſettle- 
ment was prior in point of time to the other, made upon good 
and valuable conſiderations, and without. any power of revoca- 
1 tion; and as the appellant, if he had any title, had his proper 
| remedy at law; it was humbly inſiſted, that the decree of 
| diſmiſſion was juſt, and that therefore the pond: wWas — 


| 0 ought alſo to be diſmiſſed with coſts. 4 dn $3004 
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| Dann Ax accordingly, after hearing counſel an appeal, it was 
affirmed. | 


Jour, vol.17, ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
p. 252 and that the order or decree of diſmiſſion, therein Men ri 


of, ſhould be ire, N io Str 
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cis. Joby Ormfy, Big. Appellant. 
| Herz Dodell and Catharing his Wiſe, | Reſpondeats, 
25th January, 1 1703. are arg 


Viner, vol 16. RT HUR Ormſby, Eſq. the appellant's Father, by "tee d 
P- 457 C. 7. 


"= bg 9 < 4 dated 29th of May, 1686, in confideration of the watt 
658. ca. 3. Of. the appellant with Elizabeth Kingdon, and of 2200 4 her 


marriage-portion, to him paid; made a. ſettlement of all bis 
lands and tenements in the county of Limerick in Treland, to 


the following uſes: As to part of the lands, of the yearly Lo ue 
8 of 
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of 4007. to the uſe of the appellant, for his life ; remainder to 
the firſt; and other ſons of that marriage, in tail male; with 
other remainders over: and as to the reſidue of the ſaid lands, 
to the uſe of him the faid Artbur, for his life; remainder to 


Elizabeth his wife, for her life; remainder to a truſtee, for 100 


years; remainder to the appellant, for his life; with ſuch other 
remainders over, as were limited of the firſt mentioned lands. 
(The truſt of the 100 years term, was declared to be, for the 
raifing any ſum, after the death of Arthur and his wife, not 
exceeding 1200/7. for the better proviſion of their younger 
children; in ſuch manner and proportion, as he or his wife 
| ſhould by deed appoint. And the faid Artbur Ormſby covenanted, 


that the lands fo ſettled, were then of the value of 800/. per ann. 
ee quit -rent. 


by The ſaid Arthur, by two deeds, both dated the 24th of 
April, 1689, charged the ſaid premiſſes with 600 J. vis, by 
one deed, with 1 50 J. to his daughter Sarah, to be paid out of 
the firſt rents and profits; and the like ſum of 1 50 J. to his 
daughter the reſpondent Catherine, to be paid out of the next 
rents and profits; and by the other deed, with 300 J. to be 


next paid out of the rents and profits, to his two younger ſons, 
N and n. 


ad September, 1690, Arthur the OR having ſurvived bis 


wife, died; whereupon the appellant became intitled to the 
whole eſtate, ſubject to the aforeſaid charges; but the pre- 
miſſes lying near Limerick, which was at that time in poſſeſſion 
of the rebels, the appellant could not enter till after the 
ſurrender of the town, which happened on the 3d of October, 


1691 ; and being then in England, he did not in fact take 
poſſeſſion till May following. 


21431510 161127 


The appellant, refuſing to pay the e Catherine's 
portion of 150 J. ſhe and her huſband, filed their bill againſt 


him in the Court of Chancery in Treland, in order to compel * ! - 
ſuch payment. To which bill, the defendant by his anſwer f 
inſiſted, that the ſettled eſtate was deficient in the covenanted _ , 


value, upwards of 200 /, a year ; that the charge ought not to 
made good, before the covenant as to the value was ſpecifically 


fatisfied 3 and, that the bini Catherine had a veryolaui ciant 
Fa Vor. I. G portion, 


1702. 


W. Cowper. 


H. Poley. 


N. Turner. 


Drees 
athcmed. 
Jour. vel. 17, 
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for that purpoſe ; and that if the value of the lands was material 


Caſes in gatltäment. 


portion; viz. 1000 J. left her by her father's will, made ſub- 
ſequent to the deed of appointment. 


On the 3d of December, 1701, the cauſe came on to be heard; 
when the defendant was decreed, to pay the 1507. with intereſt 
from the time of filing the bill, within two months ; and if 
not paid in that time, he was to pay the coſts of the ſuit. 


From this decree the defendant appealed, inſiſting, that he 
was a purchaſer for a valuable conſideration, but that the value 
agreed for, had never been made good to him; wherefore, and 
in . regard the reſpondents claimed under a voluntary grant, 
they ought not in equity to recover on account of that grant; 
before: the value of the eſtate was made good to the appellant, 
agreeable to the covenant. But, ſuppoſing the charge to be 
good, yet the appellant ought not to have been decreed to 
ſatisfy it; becauſe, it was owing to the neglect of the reſpon- 
dents, and their truſtees, that the 1 50 J. was not raiſed and paid, 
by the profits which accrued, between the time of Arthur's 8 
death, and of the e s entering into poſſeſſion. 
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On iſ other fide it was faid, that it ſufficiently appeared, by 
the. proofs in the cauſe, that the ſettled eſtate was 800 J. a year 
at the time of making the ſettlement ; but if it had not been 
ſo, yet the value was no ways material, as to Arthur's tight of 
appointing proviſions for his younger children ; for that power 
was abſolute, without any reference to, or dependence upon, 
the value of the eſtate. That if there really was any deficiency 
in value, the appellant ought to ſue upon the covenant, for 
ſatisfaction out of his father's aſſets, which were amply ſufficient 


to the preſent queſticn, yet it was not pretended by the appel- 
lant, that the eſtate fell ſhort of what it was covenanted to be, 
by more than a fourth part; whereas, Artbur had charged it 
with zo more than a moiety, of what he had power to 6a, RH 
the ſettlement. _ wes oaaluuedt of 


AAS PF 2 
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ArrER hearing counſel on this appeal, it was ORDERED. 
and ADJUDGED, that the ſame ſhould. be diſmiſſed ; and the. 
decree therein complained of, affirmed. 


Archibald 


_ Caſes in Parliament. 


Archibald Primergſe, Lord Viſcount Refe- Appellants,” 
ber, and Lady Dorey his Wife, | 


James Taylor, and Elizabeth his why Reſpondents 


and Samuel Tyreman, 


5th. February, 1702. 
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Caſe 6. 


Erste. Creſfſy, by indenture dated the 19th of September, Viner. vol. 16. 


1670, in conſideration of the marriage of his ſon Evering- 


p- 442+ ca. 1. 
2 Eq. ca. ab. 


ham with Anne his firſt wife, and of 2 500 J. her portion, made 643. c. 11. 


a ſettlement of his eſtate; whereby, after the ſon's death, and 
failure of iſſue male of his body, a term of forty years was 
veſted in truſtees, for raiſing 2000 J. as a portion for the eldeſt 
daughter of that marriage, and 1000 J. for the portion of every 
other daughter; ſuch portions to be raiſed out of the rents and 
profits, or by leaſing. And ſubject to this term, the eſtate 
was limited, to the right heirs of Everingbam the father. | 


On the 26th of May, 167 1, old Everingham made his will ; 
and thereby deviſed his remainder in fee of the ſettled eſtates, 


to E veringham his ſon, and the heirs male of his body; with 


remainder to Ger vas, the teſtator's brother, and the heirs male 
of his body; and ſoon afterwards died. Y | 


In Trinity term, 1672, Everingham the ſon, ſuffered a recovery 
of the eſtate ; the uſes whereof were declared to be, as to part 
of the premiſſes, to truſtees for a term of 200 years, to pay 
certain debts ſpecified in a ſchedule ; and as to the reſidue; to 
Survey the ſon and his heirs. 


* 


10 We, $647. Ann, the wife of young Everingham, died 


without ifſue male, leaving the appellant Lady Dorothy her 


only daughter; and in November, 167 5, Everingham made a 


mortgage for 1000 years, of part of the premiſſes comprized in 


the' 40 years term, to the reſpondent Tyreman, for ſecuring 


700 J. and intereſt. 


By 


— don. 2 
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By indentures of leaſe and releaſe, dated the 17th and 18th of 
May, 1676, Everingham the ſon, in conſideration of a marriage 
with Elizabeth his ſecond wife, limited the eſtate to himſelf 
for life; with remainder (except ſuch part as was to be to 
Elizabeth for her jointure) to truſtees for 500 years ; the truſt 
of which term was declared to be, that in caſe the 2000 /. 
ſecured by the term of 40 years for Dorothy, and the 700 /, 
and intereſt ſecured by the mortgage to Tyreman, ſhould become 
due, to be raiſed and paid after Everingham's death, and 
during the life of Elizabeth; that then the ſaid truſtees might, 
if they thought fit, raiſe and pay the ſaid ſums; to the intent, 


to ſecure and free Elizabeth's jointure-lands from the ſame, 


during her life ; remainder, as to part of the eſtate, to Elizabeth 
for life, for her jointure; ; remainder to the firſt, and other ſons 


of that marriage, in tail male; and in failure of iſſue male, a 


term of 200 years was limited to truſtees, for raiſing portions 
for the daughters of that? marriage. And by this deed, Evering- 
ham covenanted, that the eſtate ſettled for the jointure of 
Elizabeth, was and ſhould continue of the clear yearly value 
of 320 J. — 


In Auguſt, 1679, Everingham the ſon died, without iſſue by 
Elizabeth his ſecond wife; whereupon Francis Neville, the 
ſurviving truſtee of the 40 years term, entered upon the premiſſes 
comprized in that term; which were about 120'/. per ann. in 
order to raiſe Dorothy's Portion of 2000. out of the rents and 
profits. 


In July, 1680, Elizabeth, the widow, married the reſpondent | 
Taylor; and in Eafter term, 1681, they exhibited their bill in 


Chancery, againſt Dorothy, then an infant, and her truſtee 


Neville, and alſo againit Tyreman the mortgagee, and the truſtees 


of the 500 years term, created by the ſecond ſettlement ; praying 


an account and redemption, and, after the  2000/. and 700 4. 
were ſatisfied, to be let into poſſeſſion, and to have the jointure 


made good 320 J. per ann. 


On the 13th May, 1685, the cauſe was heard before the 


Lord Keeper North; when his Lordſhip declared, that the 


defendant Dorothy's portion of 2000 J. ought in the firſt place 


to be raiſed out of the profits, without intereſt ; ahe then, that 


4 the 
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* mortgages ſhould. be ſatisfied. what was due to him; and 


of her jointure, after the rate of 320. per ann. and it was, 
deerecd accordingly. And it was further ordered, that a fale 
ſhould be made for raifing the portion, and the money due to, 
the mortgagee; and that an account ſhould be taken of what 
had been raiſed out of the eſtates, by the defendant  Dorothy' 8 
n | 
E795 

oh nds of this decree, the maſter, on the iſt of May, 
2686, certified, that the truſtee Neville, had received of the 


profits of the eſtate, 765 J. 75s. d.; and on the th of March, 


1690, he further certified, that the truſtee had N 
e 85. 14 more. 


WR 8 1690, the 3 intermarried; and the 
bun Lord Roſeberry, finding that the endeavours to ſell the 
eſtate; had proved ineffectual; and that his lady's maintenance 
from the death of her father, had. been infiſted on by, and 
allowed to her truftee, out of the principal of her portion, 
inſtead of having intereſt thereof allowed for ſuch maintenance; 
he applied for a re-hearing of the cauſe, as to the queſtion K 
an 


705 


The pay was accordingly ic-heard before the Lords Com- 


— anna on the 28th of July, 1691; when it was decreed, that 


401. per ann. ſhould be allowed for Lady Dorothy's maintenance, 
from the time of her father's death, until ſhe was ſeventeen 
years of age; and from thence, intereſt of the 2000). at 51. 
pur cent. until her portion was paid; and that the maintenance 


and intereſt ought to be made good, out of the money in the 


+tryſtecs hands, ſo far as the ſame would extend; and it was 
referred to the maſter to compute ſuch maintenance and 
+antereſt ; and it was further ordered, that the truſtee ſhould 
ſhew cauſe, why intereſt ſhould not be paid by him, for What 
he had rectived; and after the maſter's report, the court would 
conſider, how far the truſt-eſtate ſhould ſtand charged, 115 
0 1 4 

The L havin OY an- affidavit, that he had K. . no 
eie the money, received by him out of the profits of the 
"elite, that part of the decree was no farther proceeded on ; 


Vor. I. 1 II | but 


afterwards the plaintiff, Mrs. Taylor, was to have the. arrears, * 


26 Cales in Darliament. 


but the plaintiffs apprehending themſelves aggrieved by this. 
£4 decree, applied for, and obtained a re-hearing of the cauſe, before 
| the Lord Keeper Somers on the 2d of March, 1694; when his 
3 Lordfhip deolared, that from the words of the deed of ſettlement,” 
| made on the marriage of the Lady Dorothy's mother, he could 
not take the 2000/1, to be a groſs ſum, to carry intereſt from 
| the father's death in 1679, while the truſtee was in poſſeſſion. 

of the truſt-eſtate; to the prejudice of the plaintiffs, who 
came in in remainder, and had exhibited their bill for the 
direction of the court, but no bill had been exhibited on the 
behalf of Dorothy; and therefore it was ordered, that the Lords 
Commiſſioners decree ſhould be ſet aſide, and that _ decree 
of the Lord Keeper North ſhould ſtand. 


» 
* o : 


W. Dobyns, F rom this laſt decren, the preſent appeal was brought; and 
| P..Crewforg, On behalf of the appellants it was inſiſted, that the portion 
| being ſecured by a term of forty years, prior to the title of the- 
reſpondents, and there being no | objection to this term, in 
| point of title; the portion might have been raiſed by virtue 
| | of the firſt decree, and put out at intereſt for the infant's benefit; 
whereas by this laſt decree, the appellants were not only deprived 
of any intereſt for the 2000/. but the principal ſum itſelf, had 
been conſiderably leſſened, by the appellant Dorothy's maintenance, 
4 prior to her marriage. That the Court of Chancery, never 
| allows the principal of a child's portion, to be leſſened and ſpent 
in it's maintenance. 'That the reſpondents had no equity againſt 
the appellants, for their title was long ſubſequent to the 
appellants ; and beſides, the reſpondents had notice of this 
incumbrance, and had the whole inheritance to make them 
| recompence and ſatisfaction. That no intereſt could be had 
f from the truſtee, becauſe he had declared on oath, that he had 
tf made none; and by this oath, the reſpondents had ſubmitted 
| to be bound. And that ſuch ſubmiſfion, amounted to a conſent 
q to, and an acquieſcence in the decree of the 28th of July, 1691 ; 
and therefore, the reſpondents ought not to have been admitted 
to a farther re-hearing of the cauſe. But, that the decree made 
| upon that re- hearing, ought to be reverſed; and intereſt allowed 
for the 20007. from the death of the appellant Dorothy's father; 
or at leaſt, that maintenance and intereſt according to the 
decree of the 28th. of July, 1 691 I, wu to be raiſed out of the 
=” eſtate. — A 

j | * „ 
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on the other ſide, it was alledged, that there was due to the et 
reſpondents for the arrears of the jointure above goool. ; that ers 
the growing jointure of 320. per ann. ſtill run on, and yet, Cet. 
that the eſtate of which they were in poſſeſſion, and which 

was all they could ever have, amounted only to 2201. per ann. 

That it appeared from a report in the cauſe, which ſtood 
abſolutely confirmed, that the whole 2000 J. had been raiſed 
by the appellant's truſtee; and therefore it was hard and inequi- 

table, to attempt to load the eſtate with a farther charge for 

intereſt. 


Bur, after hearing counſel on this appeal, it was oRDERED Deus 
and ADJUDGED, that the decrees therein complained of, ſhould 2 17. 
be reverſed, as to the intereſt; and that intereſt ſhould be paid P. 27 
to the appellants out of the eſtate, from the death of the ſaid 
Everingham Creſſy, the appellant's father, at 51. per cent. per 
ann. for the 2000 J. portion; diſcounting yearly, towards ſinking | 
the ſaid principal and intereſt, the profits received by Mr. ; | 
Neville, the truſtee, out of the faid eſtate; and that it ſhould g 
be ſent back to the Court of Chancery, to take the ſaid account, 4 


as directed. But this was to be dane, without prejudice to | 
Hremans mortgage. | 2 | 


p | 0 | | 1 I i 
Jobn Hayes, Eſq. Appellant. Caſe 7. 
Jobn Caryll, Eſq. fon and heir of Richard) 

Caryll, Eſq. Jobn Peacock and band Relpondents 


Dany Gentlemen, — 


gth February, 1702. 


PIC % ² ˙¹ bes er: Tents, | 


being ſeiſed of one undivided moiety, and the reſpondents of bag cnc 4 


Peacock and Bruning, being ſeiſed of the other undivided moiety, 1. Ro, 
of the manor of Winchelſea, | in the county of Sſſex; and having — 


a preſſing occaſion for 2000 /. by articles, dated the 8th of September, 2 2 
1697, they covenanted with the appellant, that they would, on c. 6. ; 
or before the zoth of the ſame month, by good conveyances, 


aſſure to the appellant. and his heirs, or in truſt for him and 
his 


'$ 

. * vx 
1 
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his heirs, an eſtate in fee of the faid premiſſes: in corſfidera- 
tiom whereof, the appellant for hinfſels, his heirs, executors and 
adminiſtrators, did thereby covenant, to pay to tlie ſaid Carylb, 
Peacock, and Brinitig, the ſum of 76004. in manner following : 
2000. upon the execution of the conveyances ; and the retthain- 
ing goob /, at the particular times therein mentioned. And, 
for better ſecuring. the ſaid 50004. it was agreed, that at the 
execution of ſuch conveyances, the appellant, or the perſons 
taking the ſame, in traſt for him, ſhould re-convey the ſaid 


- premiſſes to the ſaid Richard Caryll, Peacock and Bruning, or as 


S, Harcourt. N 
J. Sloane. 


they ſhould appoint, for a term of 99 years; redeemable, on 
payment of the ſaid 5000/. and intereſt. 


Soon after the execution of theſe . the appellant went, 
for a ſhort time, to Ireland, to attend his duty as a Member of 
Parliament in that kingdom; but, before his departure, he left 
above 2000 J. in the hands of Mr. James Blake, his nephew, 
with directions to pay the 2000 J. according to the articles, and 
to take the conveyance to himſelf, in truſt for the appellant; 
and thereupon, to execute the mortgage for the remaining 5000/. 


Various delays happened, on both fides, in compleating this 


purchaſe; ſeveral objections to the title, having been made hy 


the counſel for the appellant; and many methods propoſed, and 
afterwards receded from, or varied by the reſpondents, towards 
obviating thoſe objections. At length, after going on for near 
two years and an half in this manner; the appellant, in Eaſter 
term, 1700, exhibited his bill in Chancery againſt the ſaid 
Ricbard Caryll, and the reſpondents Peacock and Bruning, for a 


ſpecific performance of the Articles; and thereupon the 


defendants exhibited their croſs bill againſt the appellant, praying 


that the articles might be delivered up, and cancelled. 


Pending theſe ſuits, Richard Caryll died: but the fame having 


been Wilen agaitiſt the reſpondent John Caryll, his ſon and heir; 


dvth cauſes were heard before the Lord Keeper NMrigbr, in 


Trinity tetm, 1702; when his Lordſhip was pleated to order, 


that both the bills ſhould ſtand diſmiſſed. 


Ftvin this dectee, fo fat as it related to the diſmiffon of the 
btigital bill, the plaintiff in that cauſe appealed ; inſiſting, that 


2 be 
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he had fully proved the execution of the articles, and the many — 
inſtances of delay on the part of the reſpondents. That he had CO, 
kept his money by him for a long time, in order to enable him 
to perform his part of the contract; which he might otherwiſe 
have diſpoſed of, to a much better advantage. That he had 
always been, and till was ready, to perform the agreement on 
his part; but that the reſpondents, contrary to their repeated 
promiſes, had continually declined the performance thereof on 

their parts: And that therefore, the Court ought to have decreed 


a ſpecific performance of the articles, in favour of the appellant. 


On the other fide, it was inſiſted, that the diſmiſſion of the W. Dobyns. 
-appellant's bill, was grounded on reaſon and juſtice; for, that R. Acherley. 
he was not entitled to the extraordinary aid of a Court of 
Equity, to force the .reſpondents, to part with their inheritance 
in the eſtate. And, that ſuch extraordinary compulſion, would, 
in this caſe, be both unequal and unreaſonable; in reſpect to the 
conduct of the appellant, and to the alterations which had 
ſince happened to the reſpondents. Fir, in reſpe& to the 
appellant's behaviour, which appeared to be very trifling, in the 
following inſtances : When the writings were firſt laid before 
his counſel, the only objection was, that there was an old 
family intail, and that a common recovery muſt be ſuffered 
to bar it; this the reſpondents complied with, and, at a great 
expence, a common recovery was ſuffered, The next Pretence 
was, that there was a remote remainder or reverſion, after nine 
heirs male, and their iſſue, veſted in one John Caryll; who was 
outlawed for high treaſon, whereby the ſame became veſted in 
the Crown, and was granted by the Crown to Lord Carts; but 
this was a vain pretence, becauſe the ſaid remainder or reverſion, 
not being created by, or moving from the Crown, was well 
"barred by the common recovery; the reſpondents, however, in 
order to gratify the appellant, purchaſed in Lord Cutts title. 

After this, it was pretended, that the grant from the Crown to 

Lord Cutts was defeQive, becauſe the word Baihwick was 

omitted, which bailywick was rather a charge, than a profit to 

the eſtate ; but, to remove this objection, the reſpondents offered 

to be at che charge of a new grant, if the appellant would _ 

procure it. Then the appellant ſet up the danger of an act of 

Reſumption, and inſiſted on having ſecurity againſt ſuch an act, 

* e ene _ their perſonal ſecurity, which Ft 
Vor. I. | Was 12 
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2 was the beſt they could give. And, at laſt, when the teſpon- 
i—— AHents had thus waited two years and an half, and had ſpent above 
100 J. in counſel's fees, &c. the appellant poſitively declared, 
that he would proceed no farther in the purchaſe ; becauſe, after 
all that had been done, he was not yet ſatisfied with the title. 
And ſecondly, in reſpect to the following ſubſequent alterations, 
which had happened in the condition, and circumſtances of the 
reſpondents.7, The appellant's delays, occaſioned great difficulties 
to Mr. Richard Caryll, for want of the 2000 J. which, at much 
charge and diſadvantage, he was forced to take up elſewhere ; 
and that put an end to the reaſon, which he at firſt had 
For N. the fale. — But Richard Caryll was now dead; and 
the reſpondent John, who was his fon and heir, had no occaſion 
to ſell. Farther, the reſpondents were all Roman Catholics; and, 
by an act of Parliament, made ſince the articles, they were 
diſabled from purchaſing i in their own names, or in the names 
of others, in truſt for them; ſo that the performance of the 
articles in Hpecie. was become impoſſible; as no mortgage for 
the remaining 50007. could in any manner be taken: And 
therefore, to oblige the reſpondents, under theſe circumſtances, 
to part with their land, and take the money, would be unj juſt i in 


itſelf; and puniſhing them, to 3 the appellant. 


Decnes ANnD, accordingly, after kn oli on this appeal, it was 
rg _ 7M ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſod ; 


P. 278. and the decree therein N of, affirmed. 


Richard Richmond and Perer De Lanny, Appellants. 


The Ma zyor, Commonialyy * Citizens, Refi 
of the City of London, L 7 andere. 


9th February, 1702. 


L Rubine, 35 Hes. 8. al 7 tial 29 the 
bes 1k, = ſprings of water, within five miles of London; and 4 ON 
2 Eq. ca. ab. ered, by pipes, or otherwiſe, to bring the water to the city. far 


. public we. * 2 


Viner, vol. | 
16, p. 250. benefit 


cn. 15. 


Preced. in 
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penefit of cheſe . waters is veſted in the city, in truſt for the 
ꝛorphans ; and is part of Lhe fund, out of which they are to be 
| paid. f | 


In April, 1065 3- the city agreed with one Robert Jllerſes, to 


lay a leaden pipe fromi a place called the Banqueting-houſe, to 
the conduits in Cbeapſide and Stock's Market ; which was to be 
five inches diameter in the bore, and to Sey twenty, or not 
leſs than nineteen tons of water, hourly to theſe conduits ; and, 
.for this buſineſs, Aleerſea was to have the old pipes, and 1000 J. 
in money. 


On the 19th of June, 1694, and before Alderſea had finiſhed 


his pipe, or it could be known, what quantity of water would be 
thereby conveyed; the city, in conſideration of 2650/. fine, 
and 7001, for the firſt years rent, paid in hand, granted a leaſe 
of the ſprings and waters therein particularly mentioned, to 
one Thomas Houghton, for a term of 52 years; paying for the 

firſt two years a pepper-corn only, and for the reſidue of the 
term 7001. per ann. And by this leaſe, Houghton covenanted to 
lay out 6000“. in improvements within four years: and to 
ſupply ſeveral priſons, and * places in the city, with 


n. gratis. 


Afterwardis, dens boeriaz even hs” with the leaſe, 
Houghton aſſigned the ſame to the appellants, and one Glover and 
Bomater; upon truſt, to divide the premiſſes into goo ſhares, for 
raiſing money to reimburſe the fine, and the years rent advanced; 
and alſo a ſtock for managing and improving the water- works, 
at the rate of 10%. a ſhare, In this undertaking, the appellants 
were only intereſted in 120 ſhares, and paid 1200 J. for the ſame 


accordingly ; the remaining 780 ſhares belonged to Auron. 


and the other gero, named in the deed. 
When Alerſea had finiſhed his pipe, it was found to be very 


deficient ; for, that inſtead of 19 tons, the ſame would not 


convey above ſix tons in an hour; and by the eaſe, five out of 
theſe fax tons, were to be applied to the priſons, &c. gratis; It 
was allo diſcovered, that part of the waters demiſed by the leaſe, 
* Lambs (unduie-inater, which was of the yearly value af 


200/. 


= 
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2001, was claimed, and en] joyed by other perſons, enters yore 


Under theſe circumſtances, the reſerved rent of 700/. per ann. 
was ſuffered to run in arrear; whereupon, the city brought an 
action at law, againſt Houghton the leſſee; but, the appellants 
having filed a bill in Chancery, and obtained an injunction, no 
farther proceedings were, or could be had in that action. 


The nature of the aſſignment from Houghton to the appellants, 
which was diſcloſed by their ſaid bill, mads it neceſſary for the 
reſpondents to follow them into a Court of Equity ; which they 
accordingly did, by exhibiting their bill for an account, and 
ſatis faction of the reſerved rent: And both cauſes were, by 
conſent to be heard together. 


But, the appellants neglecting to bring their cauſe to « hearing, 
the other cauſe came on to be heard alone, before the Lord Keeper 
Wright, on the 8th of July, 1701; when it was decreed, that 
the defendants ſhould pay to the plaintiffs, all arrears of rent 
then due, or which ſhould thereafter grow due, fo long as they 
Had held, or ſhould hold the ſaid demiſed premiſſes ; and it was 
referred to a Maſter to compute ſuch arrears, and make the 
defendants all juſt allowances. | | 


In purſuance of this decree, the Maſter, by his report, dated 
the zoth of January, 1701 ; certified, that there was due from 
the appellants to the reſpondents for the arrears of rent 3, 50o/. 
And, that on the 26th of September, 1701, they aſſigned the leaſe 


to one Pollard; and, on hs 27th, you notice thereof to the 


w. Pobyns. 


reſpondents. 


But the appellants, inſtead of ſatiefying the arrear i reported 


due, thought proper to appeal from the decree; and, on their 


behalf, it was contended, that the bill being in the nature of an 
action of debt for rent, the reſpondents ought to have taken their 
remedy at law, and were not proper for any relief in a Court of 


Equity: Or, if relievable in Equity, yet there was no reaſon, 
that the appellants fhould be decreed to pay the whole rent, or 
any more than their proportion of it; ſince they were only 
entitled to about a ſeventh part of the demiſed premiſſes, and 


25 


Caſes in Parliament. 


as to the reſidue, were only in the nature of truſtees for others ; 
and, though truſtees, as having the legal eſtate, might be liable at 
law; yet, in Courts of Equity, they were to be conſidered only as 
nominal perſons, and the decree ought not to be againſt them, 
but againſt the ceflu7 que truſts, who were the perſons really 
intereſted. That if the ſuit was proper in Equity, yet Houghton, 


1702. 


who was the reſpondents leſſee, and tranſacted the whole agree- 


ment with them, and was ſtill concerned in intereſt for a full 
third part; ought to haye-anſwered, and been brought on to 


the hearing, before any decree was made in the cauſe. That if 


a decree could be made fingly againſt the appellants, yet, they 
who would have equity, ought to do equity ; and therefore, the appel- 
lants ought to have had allowances for Lambs-conduit-waters, 
and tor the great deficiency of water conveyed by Algerſea's 
pipe; and which, by the proofs in the cauſe, appeared to be 
3ool. per ann. loſs to the appellants, and the other perſons 


intereſted. 


To all this it was anſwered, on the other fide, that the 
reſpondents at firſt brought their action at law, but were 
ſtopped therein by the appellants injunction, and ſo were forced 
into equity by them; and, as the caſe was circumſtanced, the 
reſpondents could not now recover at law. That Houghton 
abſconded long before the hearing ; and on the ſame day the 
leaſe was made to him, aſſigned it to the appellants; who 
received the profits, and had divided the undertaking into goo 
ſhares, in the way of ſtock-jobbing, and by ſo doing, had got 


great ſums of money of many people: And yet, they would now 


avoid paying the rent decreed, becauſe all thoſe people who had 
been concerned therein, were not brought to hearing ; which in 
fact, could not be done, and would render it impoſſible for the 


_ reſpondents ever to recover. That the reſpondents could neither 


in law or equity, compel any*of the other parties to be contri- 
butors to the arrear ; becauſe the appellants only were tenants to 
the reſpondents, and ſtood in Houghton's place as his aſſignees; 
and becauſe thoſe other parties claimed under the appellants 
only, who might take whatever courſe they ſhould think fit to 
make them contribute, if they were liable ſo to do. That the 
reſpondents demiſed to Houghton, the ſeveral ſprings and waters 
in the leaſe mentioned, with the benefit of the pipes then 


. by Alderſea, but never contracted for any certain quantity 
„ K hs of 
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of water; and, if the appellants met with any interruption, they 

had a remedy againſt thoſe, who unlawfully hindered their enjoy- 
ment of what was granted them. But this pretence was the 
foundation of the bill filed by the appellants; and if there was 
any juſt ground for the complaint, they might have been properly 
relieved upon that bill, had they thought fit to have brought it 
on to hearing. Upon the whole, it was plain, that the reſpon- 
dents had proceeded regularly in obtaining the decree, and that 
the appellants had uſed every poſſible delay to avoid payment of 
the rent; and therefore, it was hoped, that the decree would be 
affirmed with coſts. e | 


ACCoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and that the orders, decree and proceedings, therein complained 
of, ſhould be affirmed. 


Alice Warburton, and Heſter Warbur- 
ton, Daughters and Executors of Re- | Appellants 
bert Warburton, Eſq. deceaſed, 


Peter Warburton, Eſq. eldeſt fon my Reſpon Lat 


heir of the ſaid Robert Warburton, 


15th February, 1702. 


V indentures of leaſe and releaſe, dated the 14th and 15th 
of November, 1690 ; Robert Warburton, the father, con- 
veyed all his eſtate, to truſtees, for a term of gg years, ſubject 
to a power of revocation ; remainder to his eldeſt ſon Peter, 
for life; with power, when ſeiſed of the freehold in poſſeſſion, to 
make a jointure upon any wife, not exceeding 200/. per ann.; 
remainder to his firſt, and other ſons, in tail male; remainder 
to Thomas, the ſecond ſon, for life; with remainder to his firſt, 
and other ſons, in tail male; remainder to John, the third ſon, 
for life; and to his firſt, and other ſons, in tail male ; remainder 
to his daughters, Alice and Heſler, and the heirs of their bodies; 
remainder to his own right heirs. The truſts of the gg years 


term, 
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term, were declared to be, that the truſtees ſhould, out of the 
rents and profits, raiſe 11001. for the portion of Alice; 100 J. for 
the portion of Heſter; 3ool. for the portion of Thomas 3 and 
700. for the portion of John ; with intereſt, at 6/. per cent. 
until the portions were paid: And in caſe any of the younger 
children ſhould die under 21, their portions were to be paid to 
the ſurviving younger children. And the eldeſt ſon, Peter, was 


to have 401. per ann. for his maintenance, until all theſe truſts 
were diſcharged. 


| 
On the 19th of May, 1691, the father made his will; and 
thereby, after giving ſome legacies, and confirming his ſettle- {1 
ment, he gave the reſidue of his perſonal eſtate to his daughters, 
the appellants, whom he appointed his executors; to be diſpoſed 
of, by them, to the uſe of themſelves, their brothers, and fifter, 
or to ſuch of them, and in ſuch proportion, as they ſhould judge moſt 
fit and convenient, according to their needs and neceſſities, And, 
after again mentioning his ſettlement, the teſtator proceeds in 
the following words: I do hereby further appoint, that my 
«© truſtees ſhall raiſe, out of the profits of my lands, 4ool. 

and pay the ſame to my executors, to be diſpoſed of by them, 
to the uſe of themſelves , their brothers and lter, or to ſuch of 


them, and in ſuch proportions, as they ſhall judge moſt fit and 
convenient, according to their needs and neceſſities.” 


«c 


* 


«c 
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The teſtator's ſon Thomas, having attained 21, received 611. 


Ss. 6d. in part of his portion of 3000. which was thereby 
reduced to 238/. 115. 6 d.; but, before he had received any 


part of this reſidue, he died, in his father's life-time ; and ſoon 
afterwards the father died. 


> 
. ry, IO — 
— — — . —— 


” 


In Micbaelmas term, 1696, the reſpondent filed his bill in 
Chancery, againſt the appellants, and other proper parties; 
praying, that the portions might be raiſed by ſale of a compe- 
tent part of the premiſſes, compriſed in the gg years term, 
and that thereupon, he might be let into poſſeſſion of the b 
reſidue; that he might alſo have a reaſonable ſhare of the 1 
ſurplus of the perſonal eſtate, and of the 400 J. to be raiſed out 4 
of the real eſtate; and, that the reſidue of Thomas's portion - | 
might be conſidered as ſunk in the real eſtate, and not be raiſed. of 
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W. Cowper, 


merely referring it to a Maſter, to ſtate the particulars and 
value of the perſonal eſtate, and the different claims of all 


W — to his will. 


evident, that the teſtator, in the deſigned diſtribution of his 


- complained, 7hat he had done more for him than he warf able; and, 
that it was high time for him to make proviſion for his younger 


iii 
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The cauſe came on firſt, before the Lord Chancellor a 
on the gth of July, 1697 ; who made no other decree, than 


parties; and reſerved all further conſideration of the matters in 
Fan until after the report. | a ot 


The Maſter having made his report, the 2 came on to be 
heard before the Lord Keeper Wright, on the 17th of October, and 
18th of November, 1 1700; when his Lordſhip declared, that, con- 
ndering the plaintiff was heir of the family, and bred up to the 
law, and looking upon him as a receffitous perſon ; he ought to 
have a double ſhare of the perſonal eſtate, and of the 4000. which 
was to be raiſed out of the truſt eſtate, and decreed the ſame 
accordingly : and alſo decreed, that the truſtees ſhould ſell the 
truſt term of 99 years, of and in ſo much of the truſt eſtate; as 
would fatisfy the portions unpaid, and the 400/. ; and declared, 
that the reſidue of Thomas's portion did not lapſe or fink in 
the real eſtate, by reaſon of his death in his father's life-time ; 
but that it ſubſiſted for the benefit of the other children, and 
ought to be added to the father's perſonal eſtate, and — of 


From this decree, the defendants, the executors, appealed ; 
and, on their behalf, it was contended, that the reſpondent 
ought not to have any, and much leſs a double ſhare of the 
perſonal eſtate, or of the 400/. becauſe he was not under any 
neceſſity; for the decree, by ordering a ſale of part of the eſtate, 
had entitled the reſpondent to the. poſſeſſion of the refidue, 
which was near 5001. per ann. ſo that he was not at all neceſſitous, 
or at leaſt, not equally ſo with the reſt of the family; and it was 


perſonal eſtate, conſidered only the neceſſity of his family, and 
intended, that moſt ſhould be given, where moſt was wanted. 
That he had ſpent about 2000/7. in educating the reſpondent to 
the law, and in paying his debts ; and, in-ſeveral letters to him, 


children; and, that the proviſion he intended for them out of Bis red , 
eſtate, ſhould be 3 500 l. But, the proviſion made for the younger 4 
children, by the ſettlement, amounted only to 31001. and 


4 | therefore, 
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Geer dy the will, the real eſtate was chatged with 4000. RO" 
more, in order to make up that ſum, And, as to this 4004; it . — 
could never be ſuppoſed to have been the teſtator's meaning, tb 

charge his eldeſt ſon's eſtate with it, to the intent that any part | 
of it ſhould be diſtributed back to ſach eldeſt Ton, as that would ll 
be to charge bit eflate with a ſum of money payable ro bimjelf+ but 
the perſonal eſtate, and the 400 /. being deviſed in roridem verdis, 
the teſtator's intent was the ſame as to both. That the power, 
given to the executors by the will over the perſonal eſtate, wag 
entirely diſcretionary; and tho' ſubje& to be regulated by the 
Court of Chancery, if abuſed, yet, until it was abuſed, it ought 1 
not to have been taken from them. And, as to the reſidue of 
Thomas's portion, it was inſiſted, that if he had died Sete ar; bl 
his portion was expreſſly directed by the ſettlement, to ſurvive | 
to the other younger children; and much more ought it to be 
raiſed, as by his having attained 21, it became veſted in him by | | 
the ſettlement: beſides, the teſtator by his will, expreſſly ( 
directed his real eſtate to be enjoyed, under the charges appointed | 
by the ſettiement ; and as this portion was one of thoſe charges, ll 
the unſatisfied reſidue of it, could not be taken from the ſurviv- 
ing younger children, . without ins aſide both the ſettlement 
and the will. a 


* — ata „ 2 PI 
* 


On the other ſide it was inſiſted, that the decree in giving the w. Dobyns. 
reſpondent a double ſhare of the perſonal eſtate, and of the 400/. 
was founded in reaſon and juſtice ; becauſe he had the moſt need 
and neceſſity, and laboured under greater difficulties than all the 
other children. That the diſcretionary power- given to the 4 
executors, was unnatural and unjuſt ; and that their ill uſe of it, . | 
reſpecting the reſpondent, gave the Court of Chancery juſt reaſon | 
to interpoſe, and correct the ill conſcience of an executor; as had 
been frequently done in ſimilar caſes. And as to the 238 /. 
the remainder of Thomas's, portion, it was conceived, it ought | | 
to fink into the eftate ; becauſe it was created by the father, in | 
| 


a voluntary family ſettlement, with a power of revocation ; and, 
as the ſon died a batchelor, and inteſtate, before his father, the 
Court of Chancery would never raiſe a child's portion out of a 4 
truſt upon land, when there was no occaſion for it; and more 
eſpecially when, if it {ill ſubſiſted, the father, as next of kin, 1 
was entitled to it, by right of adminiſtration ; but he never [| 
took adminiſtration, or did any thing, whereby it might appear | 


nat he claimed this portion. 
Vor. I. L There #1 
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— was chiefly confined to the queſtion, whether the reſidue * 
| ee cen ſhould be raiſed, ar not. lui 


DEcCREZ 
affirmed. 
Jour. vol. 17 » 
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— and ADJUDGED, that the ſame ſhould be een 
Log the decree n eu of, affirmed. ** 
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ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the decrees therein complained of, affirmed ; and, that the 
appellants ſhould pay to the reſpondent 101. for his coſts cal 
e the ſaid pan Geb 


a Caſes in Parliament. 
There was alſo a croſs appeal between theſe parties, which 


1 | | eps 


e en F e upon the original * it; was 
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Anm, 1 peg hard counſel on the croſs . it was 
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appellant. "oh 


$i # ? 


Ja 


Jane 1 op Charlotte his Wik . 
and Others, n b 11 


ITE ' £ 4 44.67) 192 #d 


Tomas Tur and Others Reſpondents 


| th December, 1703. 


Y a marriage - contract, dated the 4th of April, 166 5, made 

in France, between the reſpondent Turſt and Suſan" e- 

nois his late wife, it was, inter alia, ſtipulated as follows: 
viz. ** The intended man and wife ſhall be joint and common 
* in all goods moveable, and acquiſitions immoveable, pur- 
« ſyant to the cuſtom of Paris: nevertheleſs, they ſhall not be 
„ bound for the debts of each other, made and contracted 
< before the celebration of the ſaid marriage; and if there 
« be any, they ſhall be paid by the party that has made and 
* contracted them out of his own eſtate ; and that the other 
« party, nor his eſtate, ſhall be any wiſe obliged thereunto. 
In conſideration of which marriage, the ſaid Dannetr, mo- 
* ther to the ſaid intended wife, does promiſe to give down 0 
e, with her ſaid daughter, as a marriage portion, the ſum of 
« 1200 livres tour noit, beſides cloaths, linen, and ſuitable. ap- 
7 5 9 "mu '« parel, 


* 
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of her the ſaid intended wife, for her, and for her 6wn 
« The 2 ; all Which ſhall be delivered and paid unto him the — 
« ſaid intended huſband, the night before the nuptials. Ofie | 
« third of which ſum of 1200 livres tournois ſhall be caſt in „ 
«, the community or joint ſtock; the other remaining two nnn | 
« thirds ſhall be the proper eſtate of the ſaid intended wife. 
r and of her heirs of her part; as alſo all which ſhall or may Ks 
«hereafter come to her the ſaid intended wife, by ſucceſſion, - i 
« donation, or otherwiſe whatſoever. The ſurvivor of either f 
„ of the ſaid intended huſband and wife ſhall have and take by 
e preciput, out of the moyeable goods of the ſaid intended 4 
« cqmmunity, the ſum of zoo livres tournois, according to the | 
« eſtimate or inventory which ſhall be thereof made, without 
« raiſing the value of ſuch goods, or elſe the faid ſum in 
« money, which ſhall be left to the ſurvivor's choice. In 
<«-caſe the ſaid intended wife ſhall ſurvive her ſaid intended 
oh huſband, it ſhall be lawful to and for her and her heirs, to 
« renounce. the ſaid community, and take back all which ſhe 
„ brought at her marriage, and what ſhall or may have come 
* to her during the ſame, by donation, ſucceſſion or otherwiſe | 
« whatſoever : as alſo, in caſe the ſaid intended wife ſhall - | 
<< ſurvive, neither her jointure or preciput ſhall be liable to I 
* the payment of the debts of the ſaid community, although ſhe | 
* ſhould have obliged herſelf en or Few: been Condremed: 
A thereto.” | 


F 


en ng ay aft Ao e GG 
The marriage ſoon afterwards took effect; but there being 
no. iſſue of it, nor a probability of any, the huſband and wife, ob: 
in June, 1680, entered into a ſecond agreement; whereby, in „ 5 1 
order that the ſurvivor might have the more plentiful ſubſiſtence, | 
it was agteed, that the ſurvivor ſhould have and enjoy the whole 
eſtate that was in common between them, according to he 

cuſtom of mA Joon there was no iſſue. 


tente 28 


Id the year 1689, Turf and bis wiſe, on account of the” 
perſecution which then raged in France, fled over to England; 
and having been ſucceſsful in trade, they brought part of their 
property along with them, tq the amount of about 6008 J. 
ſterling; but were obliged to leave a coplidbrable rar of it 
behind, and which was conſequently. loſt. il dos: 


19160 + . In 


1 


14 
— 


Ig. 
— 


account of the value of the ſaid 800 livres, and to compute 


* marriage- contract, as to ſuch part, amounted to no more than 


4 the cuſtom of Paris, in the ſame manner as it would have 
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In Auguſt, 1694, Mrs. Turſt died in England withont iſſue, 
leaving her huſband ſurviving; and i in Mirbaelmar term, 1599, 
the appellants, as being her next relations, brought their bill 
in Chancery againſt the huſband, to have the 800 livres, accord- 
ing to the marriage-contratt, and to have a moiety of all the 
eſtate in common; ſuggeſting, that the ſubſequent agreement 
in 1680 was void, by reaſon of the defendant's not going within 
a „ limited time after his wife's death to Paris, and there deliver- 
Inge in an pee of his eſtate. 


The defendant by his anſwer inſiſted, that he was well 
entitled to the whole joint, or common eſtate, by virtue of the 
ſecond agreement in June, 1680, whereby the firſt agreement 
was made void; and that, being a refugee, he ought to have 
the benefit of the laws of England, which give the whole 
perſonal eſtate to the huſband; and ought not to be governed 
by the laws of France, or cuſtom of Paris, by which he was 
perſecuted, and had loſt a real and PE eſtate of no leſs | 
value than 10600 livres. . 


5 the 26th of November, 1702, the cauſe was heard NET) the 
Lord Keeper Wright ; and on the 11th of December following, his 
Lordſhip decreed the 800 livres to the plaintiffs, with intereſt 
from the death of the defendant's wife, according to the 
marriage - contract ; and referred it to a Maſter to take an 


intereſt on the ſame, from the death of the defendant's wife. 
And as to the refidue, being the eſtate in common between the 
defendant and his wife, his Lordſhip declared, ©. that the 


« a declaration, that the ſaid reſidue ſhould go according to 


gone if no ſuch contract had been made; and, if the defendant. 
„ and his wife had continued there, the cuſtom of Paris. 
% would have effected the ſame thing, without ſuch agreement, 
„as by the agreement as to the reſidue was declared; whereby. 
e the agreement could be of no force, it being the fame; with, 
the cuſtom, and therefore, as to ſo much, * TAS 


Sis the bill.” 46 der md. qt 
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. From this decree the plaintiffs appealed ; and on their behalf — 
it was argued, that, altho where the parties to a marriage — 
depend upon the law or cuſtom of the place where they marry, J. Aylouy. 
which cuſtom, or the effect of it, will not follow or bind 
them in another country; yet, all lawful. contracts, as well of. 
marriage, as relative to any thing elſe, ought to be fully 
performed between the parties and their repreſentatiyes, accord- 
ing to the apparent intent of ſuch contracts, notwithſtanding 
any change of habitation ; and altho' ſuch contract, to avoid 1 
reciting the cuſtom of any place at large, refers only to ſuch 
cuſtom, ſo fer as it relates to a particular part of the eſtate 
intended to be ſettled ; yet, that part of the contract having 
reference to the cuſtem, ought to be performed as well as the 
other, whereſoever the contracting parties remove their dwel- 
ling ; the marriage, not having proceeded on the cuſtom, in 
Nene but on an expreſs contract, wherein the cuſtom operated 
only by the agreement and admiſſion of the parties; who, as to 
a part of their ſubſtance, incorporated the terms of the cuſtom 
into their agreement. That theſe articles ought the rather to have 
been decreed to be performed ix toto, becauſe the parties had thereby ak Bt | 
waived or derogated from the cuſtom of Paris in the following | 
inſtances : 1ſt, By the city laws, or cuſtom of Paris, the | | 
reſpective debts of the huſband and wife, contracted before | | 
marriage, are afterwards to be paid out of the community ; ; ö 
but here it was expreſſly agreed, that the debts of each party | 
ſhould” be paid out of each party's own eſtate. 2dly, Where | 
there is no contract in writing to the contrary, the whole 
eſtate of both parties is to be in common; but, in this caſe, it | 
was agreed, that only one third of the portion ſhould enter into ; 
the community. zdly, All ſuch eſtate, as during the marriage 
falls either to the huſband or wife, is, by the cuſtom, to be in 
common; whereas here it was agreed, that whatever ſhould 
fall or come to the wife during the marriage, ſhould, if the . 
renounced the community, go to her and her heirs, in exclu- 
ſion bf the huſband and his heirs. And 4thly, The heirs of 
the Wife cannot, by the cuſtom, renounce. the community, 
tho” {he herſelf | may; but, by this contract, the heirs might 
rendunce: by this cuſtom alſo, if the wife renounces, ſhe 
cannot take back what ſhe brought; but, by the contract in 
queſtion, it was expreſſly agreed, that the ſhould in that caſe , 
not only take back what the brought, but likewiſe whatever 
Yor, I. M ſhould 
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ſhould fall to her during the marriage. It was further contended, 
that the right of the appellants aroſe from the expreſs agreement 
of the parties, that there ſhould be a community of all goods 
or eſtates, moveable and immoveable ; and that the additional, 
words, purſuant to the cuſtom of Paris, were but explanatory, of... 
what was meant by the word community, by referring for 
certainty only to the cuſtom; that this reference did not enlarge, | 
but only interpreted, what was expreſſly coyenanted in, the, 
foregoing words; and was as binding to the parties, and made. 
as much one entire contract, as if the particular branches of, 
the cuſtom had been diſtinctly ſpecified and agreed to, without. 
mentioning the cuſtom itſelf. That this was not the caſe of a 
marriage under the cuſtom, without expreſs agreement; but it 
Was a particular covenant between the parties, as to certain, 
parts of their eſtate, and intended to be obſerved and paſo 

throughout ; ; and therefore, the ſpecific performance of this 
contract was the appellant's 8 object, but by no means an 

attempt, to introduce foreign | laws or cuſtoms as binding here, 0 


. auy otherwiſe than by expreſs and poſitive agreement, 


R. Ache. ley. 


On the other ſide it was inſiſted, that this marriage - contract 
extended to no more than the 800 livres; ; for that there being 
no ſpecial proviſion made to vary or alter the cuſtom of Paris, 
the agreement, as to all the reſidue of the eſtate beyond the _ 
800 livres, was, in truth, no more than a declaration, that 
ſuch reſidue, being the eſtate in common, ſhould go according 
to the cuſtom of Paris; which it would have done, if there had 
been no ſuch agreement; and therefore, the agreement in this 
reſpect amounted to nothing. That the eulen of Paris could 
only affect the parties while they lived there; and therefore, 33 
upon their removing into England, their eſtates, as to all ſuch. 2 
things as were not ſpecially agreed upon, but only left to the, 


.cuſtom of Parts, ought to go according to the laws of England. Js 


That, by the ſecond agreement in June, 1680, the e e. 
were abſolutely barred of all their demands upon the joint or 


common eſtate. That it would be ſtrange, if refugees, flying 1 
hither from perſecution, ſhould bring with them French laws. 


3> 1 


and cuſtoms, to be of force againſt the laws of the country, 


which affords them protection; and, it would be ſtill more 
ſtrange, if an Engliſo court of Juſtice ſhould be obliged. . 
execute ſuch French laws and cuſtoms, among fo great a body 
of people as the refugees. 


After 


2 


. p 


Bk 
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After hearing counſel on this appeal, it was ORDERED 1 —— 
ADJUDGED, that the decree complained of ſhould be reverſed ;. 6 
ſo far, as that tlie eſtate in common, after the 800 livres decreed. Derr 


reverſed, 


to the appellants were paid, and 300 livres allowed to the Jour. vol. 17. 
reſpondent Turf, according to the marriage-contrat, were 5" 
deducted, and other juſt allowatices to be retained by himſelf; 

the reſpondent Turff was to account for the reſidue, and give. 

ſecurity to the Court of Chancery, anſwerable to the value of. 

the moiety thereof ; to pay ſuch moiety to the appellants, and 

other heirs of the reſpondent's late wife, at the reſpondents 
deceaſe, or within three months after: and it was further 
ordered, that the Court of Chancery ſhould give Inn 

that the fame ſhould be done accordingly. 


IWilliam Fletcher and Fane his Wife, 


Thomas Chapman and Roger Chapman, die 
fans: and Thomas Newton, Eſq. {Reſpondents | 


13th December, 1703. 


BO RG E 'Goodman, by his will, dated 21ſt April, 167 I. 
gave à legacy of 1000 / in the words following: viz. 
” Allo the ſaid George Goodman doth give unto William G od. | 
* man, his nephew, the ſum of 1000 J. to the intent, the 
e perſons hereafter herein named, may purchaſe an eſtate in 
lands with the ſaid 1000 /. to the beſt of their diſcretions ; 
that the rents and profits thereof, may come to the ſaid 
« William; provided, that the ſaid rents and profits thereof 
« ſhall be to him only for life. But, if the ſaid 2 liam Goodman 
ſhall refuſe to ſeal any deed, or acknowledge a fine, to ſettle 
the ſaid lands ſo to be purchaſed, whereby to make him 
tenant only for his life, or to bar him from any claim to any 
other part of the ſaid George Goodman's eſtate; then my 


intent 1 that this gift ſhall be null, and J give him coly 
40 Ly 2”, | 


«c 
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money ſo paid, ſhould be laid out in the purchaſe of 1 


W. Dobyrs, 


> Villiarn Goodman, the nephew, during his life. 


eſtate. 8 
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The teſtator, having omitted to appoint an executor of his 
will, his widow took out letters of adminiſtration, with the 
il annexed; and, in purſuance of the above direction, "the 


paid zool. part of this legacy, to William Goodman, the nepheis, 


who laid it out in the purchaſe of lands; and the remaining 
7001. was paid by the adminiſtratrix into the hands of one 
George Cocquerell, to be by him laid out in the purchaſe of 
other lands. This, however, was not done ; but the | rents 
and profits of the lands purchaſed with the 300 J. and the 
intereſt of the 700/. were, from time to time, received by 


4 * 2 
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After his death, the rebontent, Thomas Chapman, who „ 0 
married Elizabeth Goodman, the teſtator's heir at law, claimed 
both the money and lands in right of his wife ; and, accotd- 
ingly brought his bill in Chancery againſt Cocquerell, and 
againſt Ceorge, and the appellant Fane, who were the children 
of William Goodman, the nephew, for the recovery thereof 


This cauſe, after ſeveral abatements, was heard on the 16th 
of June, 1699, before the Lord Chancellor Somers ; when his 
Lordſhip was pleaſed to decree, that the defendant Fletcher, 
ſhould convey the lands purchaſed with the 4007. and pay the 
rents and profits thereof, from the death of the ſaid William 
Goodman, to the plaintiff; and that the defendant, Cocquerell, 
ſhould pay the 7007. and intereſt for the ſame from the death 
of the ſaid /Filliam Goodman, to the ſaid plaintiff ; and my 

ds, 


which ſhould be enjoyed by the plaintiff during his life; and 
afterwards by the reſpondent, Roger his ſon; who was the 
heir at law of the teſtator, and by the heirs of the ſaid Koger. 


The money was accordingly paid, and the conveyances 
executed in purſuance of this decree; but afterwards, the 
defendants, Pletcher and his wife, thought proper to appeal 
from it; inſiſting, that the teſtator intended the lands to be 
purchaſed, ſhould go to the children of William Goodman; that 
by the limitation. to him for life, nothing more was meant, 
than to prevent him from ſelling the lands; and, that the money 
not being wholly laid out in the purchaſe of lands, the unap- 
plied refidue ought to be taken as part of the teſtator's perſonal 


| But, f 
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But to this it was anſwered, that by the rules of law, nothing — 
could be intended, contrary to the words and declaration of the . 
wall ; which plainly ſhewed the teſtator's intention to be, that J: G. Snow. 
William Goodman ſhould have no eſtate or intereſt, longer than 

for his own life only; and, that the money being expreſſſy 
directed to be laid out in land, ought to go as the land would 
have gone, if it had been purchaſed. 


"AFTER hearing counſel on this appeal, it was ORDERED Decree 
4 ADJUDGED, that the ſame ſhould be diſmiſſed, and the __ * 
decree therein complained of, affirmed; and, that the ſaid p. 346. 
William Fletcher ſhould pay, or cauſe to be paid, unto the | 
reſpondents, Thomas Chapman and Roger Chapman, the ſum of | 


10% for their coſts. 


Matthew Aſhby, —_ Plaintiff 


þ in Error. Caſe 12. 
Hilliam White and Others, Defendants 


14th January, 1703. 


N the 6th of December, 1701, writs were iſſued. for 6 Mod. 45. | 
ſummoning a Parliament, to be holden at Weſtminſter, on pro gg 75 | 
the 6th of February, then next enſuing; one of which writs * Salk. 19. 1 
was delivered to Robert Weedon, Eſq. the then Sheriff of the | | 


county of Bucks, to be uy him executed. 


On the 3oth of the ſame Debember, the Sheriff ſent his 
precept to the defendants, who were then Conſtables, and 
the proper returning officers of the borough of Ayleſbury, in 
that county, to chuſe two burgeſſes to repreſent the {aid borough 
in the enſuing Parliament; and, by virtue of this precept, the 
defendants appointed the 6th day of January ke for the 
election. 121 | | TY 

Bede ſhort time before, the Seileen of the poor a1 166 yi 
Bury, warned the plaintiff out of the pariſh as a poor indigdnt * 

Vol. I. N perfon, 
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perſon, unleſs he would give ſecurity to ſave the pariſh harmleſs; 
and, for that purpoſe, they applied to the Juſtices of the peace 
for an order to remove him; but, while this matter was in 
agitation, the election for members came on; when the plaintiff, 
offering himſelf to be polled as a burgher, duly qualified, the 
defendants thought proper to reject his vote; alledging, that 
he was no ſettled inhabitant of the borough, and had DEE; | 
contributed either to church or . 015 

Hereupon, the plaintiff brought bas oa on the caſe, en 
the defendants; and, upon the trial, obtained a verdict with 
51. damages; but, upon the defendants moving in arreſt of 
judgment, the Court of King's Bench, after ſeveral arguments, 
were of opinion (the Lord Chief Juſtice Holt diſſenting) that 
no action lay; and therefore, ordered judgment to be OF 
1 the defendants. | 186] 


411110. 


To reverſe this judgment, the plaintiff brought a writ of 
error in Parliament; inſiſting, that he was thereby deprived 
both of his verdi&, and his coſts; and, that by diſcounte- 


naneing this action, all Sheriffs of counties, Mayors of corpo- 


rations, and Conſtables of boroughs, whom the law hath intruſted 
with taking the poll at elections for members of parliament, 
would have it in their power to return whom they thought _ ;\ 
Pay wo their . from this N RN Way) 


On the other ſide, it Was contended, that, cotwithfiniling) 
the many elections which had been controverted in every new 


T7 NEW parliament, no ſuch action as the preſent, . had ever been 


Zona Py 


eee I, ber brought; which clearly ſhewed it to have been the conſtant 


m. 


. 


opinion of lawyers, and others, in all ages, that ſuch an action 
would not lie. That ſeveral acts of parliament had been made, 
to give remedy by action in Weſlminſter-Hall, in ſome particular 
caſes of elections; and this proved, that there was no remedy 
at common law in thoſe courts. That there never were but 
three actions upon the caſe, brought by candidates for falſe 
returns: viz. Neville s caſe, in the late troubleſome times; and 
Sir Samuel Barnardiſton's caſe, and Onſlou's caſe, in the reign 
of King Charles II. and in all theſe caſes, the defendants. 
prevailed upon the point of law, vis. that ſuch action would 


not lie. And, if ſuch action does not lie for the ele Hed, much 
leſs 
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Jeſs will it lie for the elector; for, to ſupport every action upon 
the caſe, there myſt be damage in preſent!, or a poſſibility of 


damage in futuro; but, which there could not be in this caſe, 


unleſs it was preſumed, that, contfary to the act of parliament, 
the plaintiff was to have money for his vote. That if there 
was damnum, yet, it could not be pretended, there was ixjuria; 
and damnum abſque injuria, was not ſufficient to ſupport, an 
action upon the caſe. That this was not to be compared to 
other caſes, where the party hath no remedy, but in Weftminſter- 
Hall; for here the plaintiff hath a remedy, by applying to the 
Houſe of Commons; it being uſual for electors, who think 


themſelves aggrieved by chief magiſtrates in an election, to 


apply to that houſe, altho the election itſelf may not be 
conteſted by the candidates. And, that as all parliamentary 


cauſes are to be determined in Parliament, it was conceived, 


that this matter was properly determinable in the Houſe of 
Commons only; and, that the Courts of Ve ftminſler- Hall, not 


being authoriſed by any act * — had: no ee 
_y it. | 


14 


l hearing counſel on this writ of error, a debate 


enſued ; and the queſtion being put, whether this judgment 
ſhould be reverſed, it was reſolved in the affirmative. Diſſen- 


tient, The Lords Rochefler, Northampton, Scarſdale, Weymouth, 


Granville, Gower, Abingdon, Guernſey and Guildford and the 
Biſhops of Rocbeſter, Cheſter, St. Aſaph and London. It was 


therefore oRDERED and ADJUDGED, that the ſaid judgment 


ſhould be reverſed, and that the plaintiff ſhould recover his 
damages aſſeſſed by the jury; and alſo, the further ſum of 1004. 
for his coſts, in this behalf ſuſtained *. 


LO 4 


* 


Pi A any zudiie determination, ever occaſioned ſuch a diſturbance in both 
Houſes of Parliament, as the preſent. For, on the 25th of January, 1704, 
the Houſe of Commons reſolved itſelf into a committee upon this buſineſs ; 
and, after a very Jong and animated debate, the committee came to the 1 
ſollbwing reſolutions, which were the next day reported, and agreed to by the 
it is the ſole right of the. Commons of England in Parliament aſſembled, | 
except in caſes otherwiſe provided for by act of Parliament, to examine and 
determine all matters relating to the right of elections of their own members. 


CC 


« 2dly, That, according to the known law and uſage of Parliament, neither 


Houſe : 1ſt, „ That, according to the known laws and uſage of Parliament, | 
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1703. 
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reverſed. 


Jour. vol. 17. 


p. 369 
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pe the qualification of any elector, or the right of any perſon elected, is cognizable, | 
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1 Salk. 57. 
244+ 339 
422. 

Viper, vol. 2. 
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1 ca. 32. vol. 
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1 ca. 6. 215. 
ca. 5. 218. 
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vol. 8. p. 5 27. 
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Edward Bourne and Others, - Plaintiff 


Tin Error. 
Philip Hunt, leſſee of 21. Deſendant wy 
Gwyllym, — 1 N 


12 0%; 


- HO MAS Andrews, being ſeiſed in fee of lands held of 

the manor of Wormlow, in the county of Hereford, which 
is ancient demeſne of the Crown; did, on the 14th of February, 
14 Fac. 1. convey the ſame to truſtees, and their heirs ; to the 
uſe of himſelf, and Eleanor his wife, for their lives; remainder 
to the uſe of Mary, the daughter of the ſaid Thomas Andrews; 
and the heirs of her body by John Gwyllym, begotten, and to 
be begotten ; remainder, to the uſe of the heirs of the body of 
the ſaid Mary; remainder to the heirs of the body of Elizabeth 
Tomkins, another daughter of the ſaid Thomas Andrews ; with 
other remainders over; remainder to the right heirs of T, bomas 


Andrews. 
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< or determinable elſewhere, than before the Commons of England in Parliament | 
6 aſſembled, except in ſuch caſes as are ſpecially provided for. by act of Parlia- 
« ment. 3dly, That the examining and determining the qualification or right 
« of any elector, or any perſon elected to ſerve in Parliament, in any court of 
<« Jaw, or elſewhere, than before the Commons of England in Parliament affem- 
< bled, except in ſuch caſes as are ſpecially provided for by act of Parliament, 
< will expoſe all mayors, bailiffs, and other officers, who are obliged to take 
<« the poll, and make a return thereupon, to multiplicity of actions, vexatious 
„ ſuits, and unſupportable expences ; and will ſubject them to different and 
independent juriſdictions, and inconſiſtent determinations in the ſame caſe, 
„ without relief. Athly, That Adatthew A/bby having, in contempt of the 
é juriſdiction of this Houſe, commenced and proſecuted an action at common 
„law againſt William White, and others, the conſtables of Ayleſbury ;. for not 
receiving his vote at an election of burgeſſes, to ſerve in Parliament for the 
« ſaid borough of Ayleſbury, is guilty of a breach of the privilege of this houle. 
e 5thly, That, whoever ſhall preſume to commence, or proſecute any action, 
c indictment, or information, which ſhall bring the right of electors, or perſons 
c elected to ſerve in Parliament, to the determination of any other juriſdiction, 
ce than that of the Houſe of Commons; except in caſes eſpecially provided- for 
« by act of Parliament; ſuch perſon and perſons, and all attornies, ſolicitors, 
<« counſellors, ſerjeants at law, ſolliciting, proſecuting, or pleading in any ſuch 
« caſe, are guilty of a high breach of the privilege of this houſe.” 

3 1 
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Sdon after making this ſettlement, a marriage took effect 
between the faid John Gwyllym, and Mary Andrews; and there 
was iſſue of this marriage, Tamar Gwyllym, the eldeſt ſon. 


0 After the death of Thomas Andrews, and Ms his wife; 


and of Jobn Gwyllym, and Mary his wife; this Thomas Gwyllym 
entered, and was ſeiſed of the premiſſes in fee tail; and, on 
the 2gth of May, 1646, he, and Mabel, his wife, levied a fine 
in the Court of Ancient Demeſne, held for the ſaid manor of 
Wormlow ; and thereby granted the lands in queſtion, to William 
1098 and Sarah his wife, and Jobn Nurſe, their ſon; for the 
term of their lives, and the life of the longeſt liver of them, 
under the yearly rent of 6/. But, this rent was not the ancient 
rent, nor had the lands been uſually demiſed ; ſo that the leaſe 
was not warranted oy the ſtatute 32 Hen. 8. 
vt by The 


1 ' 


th. * I. 


* 


In conſequence of theſe reſolutions, a committee of the Houfe of Lords, drew 
up a very long and elaborate ſtate of the caſe ;/ which, being read and approved 


of, the Houſe, on the 27th of March, 1704, came to the four following reſo- Jour. vol 17. 


Jutions : 1ſt, That, by the known laws of this kingdom, every freeholder, or P- 534+ 


other perſon, having a right to give his vote at the election of Members to 
<< ſerve in Parliament, and, being wilfully denied or hindered ſo to do, by the 
<< officer who ought to receive the ſame ; may maintain an action in the Queen's 
„ courts againſt ſuch officer, to aſſert his right, and recover damages for the 
„injury. 2dly, That the aſſerting, that a perſon, having right to give his 
«© vote at an election, and, being hindered ſo to do by the officer who ought 
to take the ſame, is without remedy for ſuch wrong, by the ordinary courſe 
«of law; is deſtruftive of the property of the ſubject, againſt the freedom of 
elections, and manifeſtly tends to encourage corruption and partiality in officers, 

| © who are to make returns to Parliament, and to ſubje& the freeholders, and 
other electors, to their arbitrary will and pleaſure. 3dly, That the declaring 
« Matthew Aſhby guilty of a breach of privilege of the Houſe of Commons, for 
e proſecuting an action againſt the Conſtables of Ayliſbury, for not receiving 
„ his vote at an election, after he had, in the known and proper methods of 
< law, obtained a judgment in Parliament for recovery of his damages ; is an 
<« unprecedented attempt upon the judicature of Parliament, and is, in effect, to 

e ſubje& the law of England to the votes of the Houſe of Commons. Achly, That 
the deterring electors from proſecuting actions in the ordinary courſe of law, 
« where they are deprived of their right of voting; and terrifying attornies, 
“ ſollicitors, counſellors, and ſerjeants at law, from ſollieiting, proſecuting, 
< and- pleading, in ſuch caſes, by voting their ſo doing to be a breach of privilege 
< of the Houſe of Commons, is a manifeſt aſſuming a power ; to contreul the 


<« law, to hinder the courſe of juſtice, and * ee of Engliſhmen to 


Vor. J. 7 i Srv 0,0. 
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Jim" te The leſſees, by virtue of this fine, entered and enjoyed; and 
— Thomas Gwyllym being ſeiſed of the revenſon of the premiſſes, 
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he and his wife, on the 2d of June, 24 Car. 1. levied à fine, 
ſur conuzans de droit, &c. of theſe lands, in the ſaid Court of 
Ancient Demeſne, to the uſe of himſelf, and his heirs; and by 
a deed of bargain and ſale inrolled, dated the 1ſt of November, 
following, he conveyed the ſame lands to Thomas Payne, and 
his heirs; and, by another deed, dated the gth of November, 
- 1649, Thomas Gwyllym releaſed all his right, title and intereſt 
in the premiſſes, unto the ſaid Thomas Payne” and his heirs; 


of R — 


jour. vol. 27. ec the arbitrary votes of the Houſe of ee And on ts ors of February 


p. 678. 


ren 


following, the Houſe further reſolved : iſt, That neither Houſe of Parli iament bath 
any power, by any vote or declaration, to create to themſelves any new privi- 
ee lege, that is not warranted by the known laws and cuſtoms of Parliament. 
„ 2dly, That every freeman of England, who apprehends himſelf to be injured, 
has a right to ſeek redreſs by action at law; and, that the commencing and 
* proſecuting an action at common law againſt any perſon (not entitled to privi- 
<< lege of Parliament) is no breach of the privilege of Parliament. 3dly, That 
< the Houſe of Commons, in committing to Newgate, Daniel Horne, Henry Boſs 
e and John Paton, junior, John Paly, and Jabn Oviatt, for commencing and 
6: proſecuting an action at common law againſt the late Conſtables of Ayleſbury, for 
i not allowing their votes in election of 1 to ſerve in Parliament; upon 
<< pretence that their ſo doing was contrary to a declaration, a contempt of the 
« Juriſdiction, and a breach of the privilege of that Houſe ; have afſumed to 
4 themſelves alone a legiſlative authority, by pretending to attribute the force 
% of a law to their declaration; have claimed a juriſdiction not warranted by the 
.<© conſtitution ; and have aſſumed a new privilege, to which they can ſhew no 
cotitle by the law and cuſtom of Parliament; and have thereby, as far as in 
<© them lies, ſubjected the rights of Engli/hmen, and the freedom of their perſons, 
< to the arbitrary votes of the Houſe of Commons. Athly, That every Englifbmar 
7 Who is impriſoned, by any authority whatſoever, has an undoubted right, by 
Ty his agents or friends, to apply for, and obtain a writ of habeas corpus, in 
4% order to procure his liberty by due courſe of law. Sthly, That for the Houſe 
6c of Commons to cenſure or puniſh any perſon, for aſſiſting a priſoner to procure. 
« a writ of habegs corpus, or, by vote or otherwiſe, to deter men from ſolliciting; 


66 „ Lraequting,- or pleading upon, ſuch writ of habeas corpus, in. bebalf of, ſuch; 


<< priſoner ; ; is an attempt of dangerous conſequence, a breach of the many good. 
„ ſtatutes provided for the liberty of the ſubject, and of pernicious example, by 
40 denying the neceſſary aſſiſtance to the priſoner, upon a commitment of the 


HFHouſe of Commons, which has ever been allowed upon all commitments by 


| c — 


cc any authority whatſoever. Gthly, That a writ of error, is not a writ of grace, 
e hut o Re 3 and ought not to be denied to the ſubject, when duly. applied 


cc for h at the requeſt of either Houſe. of Parliament ; the .denial thereof f 
dbfiruftion of juſtice, contrary to Magna Charta.” Theſe latter reſo- 


lutibr 1 8 a' free conference between the two Houſes ; ; but, neither 'of 


| them being inclined to yield to the other, the Queen ſoon - afterwards put an 


end to the diſpute, by diſſolving the Parliament. 


On 
. 


Cales in Parliament. 


On the 23d of June, 1663, Thomas Gwyllym died; leaving 
| ue Thomas, his eldeſt ſon and owe as on his death, aft 


; iſſue Richard G rwylym. 


16 The grantee of the reverſion; and his deſcendants reſpectively, 
received the reſerved rent of 6. until the 17th of September, 
1693, when the laſt of the three lives dropped; whereupon 
the ſaid Richard Gwyllym entered, ind made a leaſe of the lands 
to the defendant, Philip Hunt; who ſoon afterwards brought his 
ejectment againſt the preſent plaintiffs, who claimed under 
John, the ſon of Thomas Payne, the grantee'; and, after a ſpecial 
verdict, finding the above facts, had been ſeveral times Elend 
argued in the Court of Common Pleas ; judgment was, in 
Trinity term, 1700, unanimouſly given for the leſſor of the 


1703. 


plaintiff... And this judgment was, in Trinity term, 1703, 


nes by the Court of King's Bench, on a writ of error. 
p 

But, to reverſe this judgment, and the affirmance of it, a 
writ of error was brought in Parliament ; and, on behalf of the 
plaintiffs in error, it was ſaid, that there were three queſtions in 
this caſe; 1ſt. Whether the firſt fine, levied by the tenant in 
tail in antient demeſne, worked a diſcontinuance? for, if not, 
then the plaintiff's title of entry, commencing above 20 years 
before, was barred by the ſtatute of limitations. 2d. Whether 
the diſcontinuance, if any, determined with the eſtate for three 
lives, granted by that fine, or ſtill continued, to bar the entry of 
the iſſue in tail; either by means of that fine, or the ſecond 
fine with warranty, or any other conveyance, in the cauſe? zd. 
| Whether, as the plaintiff had lapſed the 20 years, given him by 

the ſtatute to bring his Formedon, and ſo was barred of his right 
of action; he was not alſo, for the ſame reaſon, barred of his 
right of entry? As to the irt queſtion, it was argued, that a 
Court of antient demeſae, has no power to take a fine, being 
difabled by the ſtat. 18 Ed. 1. which enacts, ** That no fine 
© ſhall be levied, without writ original, and this before the 
* Juſtices of the Common Pleas, or in Eyre, and not elſewhere ;” 
and, that this ſtatute, being penned in the negative, would 
prevail againſt any cuſtom pretended, or even found, to ſupport 


ſuch fines ; and, being general, would deſtroy the power of that 


Court, to take a fine to any effect whatſoever. - But, if, ſuch a 


Court, e could take fines, by virtue * a cuſtom, yet, that this N 


particular 


T. Powys, 
R. Eyre. 
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2 penicider fine was not levied, purſuant to the cuſtom ; becauſe 
— it did not appear to be feunded on a writ of Right Cloſe ; which 
writ is in the nature of a commiſſion, authorifing the Lord to 
take the fine ; if therefore, the Court had no juriſdiction to take 
a fine ; or, if the cuſtom of the manor was not purfued ; the fine 
was conſequently void, and could never work a diſcontinuance. 
That the reaſon given by Lord Coke, 1 Inſt. 333. why any fine 
works a diſcontinuance, is, * that it is a feoffment of record ; but 
this fine, could not be ſaid to be in the nature of fuch a feoffment; 
becauſe levied in a Court, which was not a Court of record; 
and, not being within the reaſon, ought not to be within the 
rule, of other fines of record, which do diſcontinue eſtates ; 
and if, for thefe reaſons, there could be no diſcontinuance, the 
conſequence was, that the right of entry of the iſſue in tail, 
commenced immediately upon the death of the tenant in tail; 
which happened in 1663, above 20 years before the iſſue entred, 
and therefore, this entry was barred by the ſtatute of lmitatls6, 
As to the ſtcond queſtion, it was inſiſted, that the diſcontinu- 
ance, if any, did not determine with the eſtate for three lives, 
but ſtill continued to bar the entry of the iſſue in tail, by the 
common law; becauſe, a fee paſſed by the firſt fine to the 
conuzee, by force of the words, conuzans de droit, which are 
ever intended of the fee; the words right and fee, being ſyno- 
nimous terms, as appears from 1 Inf}. 345. 6. and right is the 
proper term of art, to carry the fee in the acknowledgement of 
a fine, and fo conſtantly uſed; and if the fee paſſes by that 
conveyance or act, which originally cauſes the diſcontinuance, 
that diſcontinuance muſt be for the whole fee; and, on this 
account, differs from all the caſes in Littleton, Sect. 620, 1, 2. 
where the firſt grant paſſed only an eſtate for life, and, therefore, 
originally made a diſcontinuance for that life only. But if, in 
this caſe, the firſt fine alone would not work a diſcontinuance i in 
fee, yet, the ſecond fine and warranty would, in order that the 
warranty might be preſerved; and which would be loſt and void, 
if the iſſue might enter, for then the conuzee has no opportunity 
of making uſe of it; and, for this reaſon, in Littleton, See. al 
the warranty is held to be a diſcontinuance, where the 
withopt- the warranty, would be none; and the ſame is 4 10f hid 
down in divers other books, in parallel caſes, And, as to the third 
queſtion, it was contended, that the entry of the leflor of the 
PROP” was 5 drones: by the ſtatute of limitations ; which enacts, 
| 3 46 That 
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That no perſon ſhall enter into any lands, but within 20 years, 
« after his right or title ſhall firft deſcend or accrue.” In this 
caſe, the firſt right or title that deſcended, was a right of action, 
viz. to a Formedon, which accrued to the iſſue, immediately on 
the death of the tenant in tail, which happened above 35 years 
ago; and the iſſue, having neglected for above 20 years, to ſue 
for the eſtate, was thereby barred, not only of his action, but 


of his entry alſo. For, otherwiſe a man might enter into 


lands, when he had no way by law to recover them, having loſt 
that remedy by his own default ; which would be abſurd and 
inconvenient, with reſpect to purchaſors, and the diſturbance of 
long poſſeſſors. And, in the caſe of Saul and Clarke, Jones 208, 
it was adjudged, where tenant in tail leaſed for life, and after- 
wards granted the reverſion by fine, and died without iſſue, and, 
he in reverſion, did not bring his Formedon, in five years, as he 
might; that he could not enter, after the death of the leſſee 
for life, tho' then the diſcontinuance determined as here; 
becauſe the reverſioner had but one right, tho' ſeveral remedies, 


and having pretermitted the firſt, was forecloſed of the ſecond 
by the ſtatute. | | 


On the other gde, it was contended, that the only queſtion 3 in 
this caſe was, Whether the leſſor of the phintiff might lawfully 
enter, after the determination of the eftate for three lives, 
granted by the firſt fine; for, it was not pretended, that a fine 


levied in a Court of ancient deweſne, would bar an eſtate tail at 


this day. That the firſt fine, made a diſcontinuance of the 
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eſtate, and took away the entry of the iſſue in tail, during the ; 


lives of the leffees only ; but, that the grant of the reverſion, by 
the ſecond fine, did not make a diſcontinuance in fee; and, 
conſequently, when the laft life dropped, in September, 1693, 
the diſcontinuance was determined, and the right of entry 


revived; and therefore Richard Gwyllym, the iſſue in tail, might. 


lawfully eater, and was not barred by the ſtatute of limitations, 
bis right not accruing till 1693. 


AFTER hearing ad on this writ of error, it was ORDERED Iurouszxr 
| „ afirmed. 

and ADjuDGeD, that the judgment given in the Court of Jour. vol. 17. 
Common Pleas, and the affirmance thereof, in the Court of p. 384. 


Queen s Bench, ſhould be affirmed. 


Vo“. I. P The 
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cis 4. The Right Hack n Lord, Of 
Ms — { Appellant. 


The mlt noble James, Duke of 
Hamilton, and Elizabeth, Dutcheſs —— 


of Hamilton, his Wife, 


2 2 Ae. . 


28th eg 1703. 


V articles, dated the 15th of July, 1698, made between the 
reſpondent the Duke, of the one part, and Elizabeth, 
Lady Gerard, the mother of the Dutcheſs, of the other part; 
. reciting the intended marriage of the reſpondents, and that all 
demands on Lady Gerard, were fully adjuſted, to the ſatisfac- 
tion of all parties ; it was agreed, in conſideration thereof, and 
to prevent all future claims and demands, and to ſettle peace 
between the parties; that the Duke ſhould, within #wo days after 
the marriage, releaſe to the Lady Gerard, her executors and 
adminiſtrators, all actions, ſuits, claims, and demands whatſo- 
ever, by reaſon of her being guardian of the perſon and eſtate, 
of her ſaid daughter Elizabeth: And, for performance whereof, 
the Duke bound himſelf to Lady Gerard, in 100000. E 


TL The marriage zook effect, but differences ſoon after acifag, 
between Lady Gerard and the Duke, the releaſe was not executed; 
and therefore, the Lady brought an action againſt the Duke 
upon his covenant, and recovered a verdict, and entered up 
judgment thereon. 


This proceeding, obliged the Duke and Dutcheſs to exhibit 
their bill in Chancery, againſt Lady Gerard for relief; a plea, 
and anſwer, was put in, and witneſſes were examined, but, 
before the cauſe was heard, Lady Gerard died; whereupon, 
the ſuit was revived againſt en Earl of 3 ber 
brother and executor. 1011 


g hes 
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Pending this cauſe, the Earl alſo died; having made his will, 
and thereby given the reſpondent the Dutcheſs, a legacy in 
the following words; vis. I give and bequeath to.my niece, 
« the Dutcheſs of Hamilton, a pair of diamond pendaats, and a 


«« diamond necklace, provided ſhe give no trouble to 9 executor. 
And appointed the appellant executor. 


ment with Lady Gerard; they filed a new bill, for the recovery 
.of theſe jewels ; the appellant put in an anſwer, admitting the 
legacy, and that he was the Earl's reſiduary legatee; but, inſiſted 
on having a releaſe of all claims and demands againſt the Lady 
Gerard; and, that ſuch a releaſe, was what his teſtator intended 
bp! * proviſo m to this legacy. 


On the 27th of January, 1702, this cauſe 1 was heard on bill 
and anſwer ; when the Court decreed, that the plaintiff, the 


Dutcheſs, ſhould not give the defendant any trouble, as he was 
executor of the Earl of Macclesfield ; and, that the defendant 
ſhould bring the jewels before a Maſter, who was to make an 
eſtimate of the ſame ; and, upon the plaintiffs giving ſecurity, 


trouble the defendant, as executor of the ſaid Earl, it was 
ordered, that he ſhould deliver the ſaid jewels to them. 


From this decree, the defendant appealed ; inſiſting, that 
the reſpondents ought to have been decreed, to perform the true 
meaning of the condition in the Earl of Macclesfield's will; by 
giving the appellant ſuch a releaſe, as the Duke had under his 
hand and ſeal, agreed to give the Lady Gerard, her executors 
and adminiſtrators; for, that wills are always conſtrued, accord- 
ing to the intent of the teſtator; and that ſuch a releaſe muſt, 
more eſpecially be intended in this caſe, becauſe there were 


no other differences between the parties, nor could any other 
nnn be given. 


in the other ſide, it was contended, that no proofs were 


either at law, or in Equity, to be admitted of the meaning of 
the will, but what aroſe upon the words and expreſſions of it; 


inſiſted 


The appellant, having refuſed to deliver this legacy, unleſe 
the reſpondents would give him a teleaſe, purſuant to the agree- 


1703. 


to the value of the jewels, that they would not thereafter — 


S. Darell. 


J. Sloane. 


which make not the leaſt mention of any ſuch releaſe, as was 


DrexkkE 
reverſed. 
Jour. vol. 17. 


P-. 388. 


inſiſted on by the appellant; nor was it reaſonable to think 


could the proviſo be extended to the Duke, for he was not even 


Hhinder his executor in the probate of his will; or even to 
Aceclare it void, for being uncertain or inſenſible; than either to 
avoid the legacy, or extend the conſtruction, to ſuch a relcaſe 
as the appellant contended for; which, if the Earl had really 


2 meant, he would have expreſſed himſelf accordingly, and have 


adminiſtrators de bonis non, of the ſaid Lady Gerard, of all 
demands, which they, in right of the faid Dutcheſs, had, or 
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that the Earl ſo intended: For, the legacy ſeemed to be out of. 
kindneſs to the Dutcheſs, being part of her own mother's jewels; 
and of no greater value than 12001. whereas the value of the 

matters to be releaſed, was above 1 500 J. That it was not in 
the power of the Dutcheſs, to execute any ſuch releafe ; nor 


mentioned in the will; and, if it could, it would he putting 
it entirely in his power, whether the Dutcheſs ſhould, or ſhould 
not have the legacy, by his giving or refuſing. the releals;\ 
which was inconſiſtent with the idea of a perſonal kindneſs in 
the teſtator, to the Dutcheſs. That the reſpondent's demand 
againſt Lady Gerard, did not affect the Earl, in his own r A 

and therefore, it ſeemed far more reaſonable, to conſtrae 

proviſoe to mean, that the Dutcheſs ſhould not trouble ar 


nbi 


directed the Duke to have joined in the execution of it. | er 

"AF TER hearing counſel, on this appeal, it was oRDERED and 
AD JUDGED, that the decree complained of ſhould be reverfed; 
and that, if the Duke and Dutcheſs of Hamilton, ſhould, ol 
or before the 1ſt day of F ebruary, 1704, and, before the delivery 
to them, of the jewels in the appeal mentioned, execute a 
ſufficient releaſe, in writing, to the ſaid Lord Mobun, executor 
to the Earl of Macclesfield, executor of the Lady Gerard, or to 
his executors or adminiſtrators ; and alſo, (in caſe the faid Lord 
Mobun ſhould, before ſuch releaſe given, die inteſtate) to the 


claimed to have, to or out of the perſonal eſtate of the ſaid Lady 
Gerard, or the ſaid Earl of Macclesfield, or of either of them; ; 
the ſaid Lord Mobun ſhould forthwith deliver to them, the faid 
Duke and Dutcheſs, the jewels in queſtion; but, in default of 
the ſaid Duke and Dutcheſs giving ſuch releaſe, or if they, or 
either of them, ſhould ſue or proſecute for any of the faid' 
demands, ſo to be releaſed, within the time before limited, the 
bill of the ſaid Duke and Dutcheſs, was to ftand abſolutely, 


| diſmiſſed ; 
„ Sh fl | | 9 5 2 
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diſmiſſed ; * they were to be Bae from all big of the 
ſaid 3 *F 


nnn i——.....ñé .; é . 8 ————0—,2ü' ... — 


— 


Frances Soribblehill, adminiſtratrix of Abend 
Ne Scribblehill, | Freiin 
Henry Brett, and Richard Brett, Reſpondents. 


29th January, 1703. 


75 HO MAS Thynne, of Longleat, Eſq. being ſeiſed of the 

rectory of Thame, in Oxfordſbire, granted a leaſe thereof, to 
Jobn Thynne, of Egham, Eſq. for his life; and this had been 
aſually done by their reſpective anceſtors, for the better ſupport 
of the Egham family, which was a branch of the other. 


On the 28th of January, 1681, the ſame Thomas Thynne 
granted a leaſe of this rectory, to Richard Brett, Eſq. the uncle 
of the reſpondents ; to hold, from the death of the above John 
Thynne, for 99 years, if the reſpondents ſhould fo long live ; 
under the yearly rent of 5/. and, for the expreſſed conſideration 


37 


— 
1703. 
— . 
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2 Vern. 445» 
Preced. in 


of 3650/. And, on the 15th of June, 1689, the ſaid Richard 


Brett aſſigned this leaſe to the reſpondents. 


7 homas, the firſt Lord Weymouth, took a ſurrender of the leaſe 
to Jobn Thynne; and granted another leaſe of the ſame premiſſes, 


Ki truſtees, during the lives of the ſaid John Thynne, and of 


In Thynne his ſon; but in truſt, for the benefit of Fohn Thynne 
the father. 


The Gaid John Thynne the father, afterwards MOREY the 
rectory to the appellant's inteſtate, for ſecuring 2000 J.; and 


11— 


1 


»The author ſurmiſes, TEN this condition was not complied with; becauſe, 
from 1 Wut. 118. 2 Vern. 652. 


appears, that the original cauſe was heard before Lord Chancellor Cowper, on the 
20th of May, 1710; who ſet theſe articles aſide, as being in the nature of a 


marriage-brocage bond, and ordered them to be delivered up. Which * does 
not appear to have el! ever appealed from. 
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1 Salk. 158. and 1 Eg. ca. ab. 90. ca. 6, it 


== having ſeveral children, he, by his will, deviſed the ſame; for 
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EA the purpoſe of raiſing portions for them, and for the payment 
bol his debts, and made his wife executrix ; and, in March, 15 0 
died. 


(183; 


Soon after the death of John Thynne the father, the reſpondents 
brought an ejectment, and thereby recovered poſſeſſion of this 
leaſehold eſtate ; but in June, 1699, the appellant exhibited her 
bill in Chancery, againſt them, praying to be relieved againſt 
the leaſe of 1681, under which they claimed; ſuggeſting, that 
it was obtained by Richard Brett, the uncle, jr brocage, in 


procuring a marriage between the Said Thomas Thynne rb Li Yor 
aul the Ledy Ogle. | 


On hearing this cauſe, 26th of February, 1701, the Lord Keeper 
declined determining, upon the proofs and circumſtances of, the 
cafe; but was pleaſed to direct a trial, at the bar of the Court of 
Common Pleas, by a ſpecial jury of the county of Oxford, upon 
the two following iſſues; 1ſt. Whether the ſaid 3650/. was 
paid, as the conſideration of the ſaid leaſe or not? And 2dly, 
Whether the conſideration of the ſaid leaſe, was the procuring 


| the faid marriage, or on what other conſideration the ſaid 7 
8 granted? 


The trial was accordingly had, and a verdict for the plaintif 
on the firſt iſſue, and for the defendants on the ſecond ; but, 
three of the Judges having certified, that tho they did not find 
cauſe to. ſet the verdict aſide, yet, they were not ſo fully fatisfied 
with it, as to think a new trial unreaſonable, application was 
made to the Court of Chancery, for a new trial; and. on the 

11th of July, 1702, it was ordered, that there ſhould be a ne 
trial at the bar of the ſaid Court of Common Pleas, upon the 


ſame iſſues, and before another ſpecial jury of the ſame county - 


A ſecond trial was accordingly had, when the j jury found i the 
fame verdict as on the firſt trial; and, in conſequence thereof, 
when. the cauſe, came to be heard on the Equity reſerved, 
3d May, 279% the Lord Keeper, affiſted * by the Lord Chicf 
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* The reaſon of this Lem 3 to have BAY becauſe the. | aintiff hat 
previouſly' obtained an order, for hearing the cauſe ab origine. a HL 
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juſtice Holt, the Maſter of the Rolls, and the Lord Chief ſtiſtice 
Trevor; were unanimeouſly of opinion, that the plaintiff ought 

not to be relieved; and therefore ordered, that the bill n 
ſtand di ſmiſſed. 


From both theſs decrees, and the order directing a new trial, 
the plaintiff appealed ; and, on her behalf, it was contended, 
that the taking of bonds, or making bargains, as rewards for 


always been declared fraudulent, and ſet aſide in Courts of 
Equity; ' becauſe ſuch tranſactions tended to corrupt executors, 
+ruſtees, guardians, ſervants and others, having intimacy with 
perſons of quality and fortune, to betray them into unhappy or 
improvident marriages; and were therefore the very ſeeds of 
fraud, miſtepreſentation and deceit, That the Court of Chan- 
cery having an original juriſdiction, in all matters of fraud and 
evil practice, becauſe they are frequently covered with fach 
ſpecious pretences, as not to be avoidable by the ſtrict forms of 
law, ought to have given judgment, and relieved againſt the 
leaſe in queſtion, according to the facts and circumſtances of 


the caſe; and not have ſent the appellant to prove the ſame at 


law, where matters of fraud are not ſo properly enquirable by a 
jury. That the inſerting in the leaſe ſo great a conſideration” as 
3650/1. when, in truth, not one penny of it was paid, or agreed 
to be paid, was evidently an attempt to cover ſome fraud or 
other, and ſufficient to ſhew, that the leaſe was not bona fide 


made. And that the fraudulent practices of Brett, in obtaining 


the leaſe, were ſo apparent in the cauſe, that the ſetting it aſide 
could be attended with no ill conſequences; whereas, by 
denying the relief ſought for againſt it, the appellant, and other 
creditors of Jobn Thynne, the father, would be deprived of 
their ſecurity'; the proviſion, made for his family and children, 


would be defeated; and a brocage for betraying perſons of 
quality and fortune into unhappy marriages, might be encou- 


raged ; or, at leaſt, a ſafe method of managing the reward for 
ſuch rranſations, would be eſtabliſhed. 
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On the other i de, it was inſiſted, that this leaſe in quien; 


was not made until. fix. months after the marriage between Lady 


Ogle and. Mr. Thynne, had taken effect; when he was under no 


been obligation to make it, and even declared ſo: at the time 


3 : of 


procuring marriages, tho' not voidable in ſtrictneſs of law, had 
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of it's being executed, as appeared upon both the trials. That 
there was nothing alledged to avoid the leaſe, but that it was 
made on a corrupt agreement, to procure the marriage; which 
being a matter of fact, was, according to the law of England, 
moſt properly triable by a jury, and was accordingly ſubmitted; 
by the appellant to be ſo tried. And, that if ſhe had conceived 
any ground of appeal from trying that fact at law, ſuch appeal 
ſhould have been brought, immediately after making the decree 
which directed the iſſues; and not after the appellant had 
ſubmitted, to have the fact tried twice; which had been done in 
the faireſt and moſt ſolemn manner, and the ſame verdict found 
by two ſpecial juries, of unqueſtionable character and reputation. 


AFTER hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that the decree, and the ſeveral other orders com- 
plained of, ſhould be reverſed ; and, that the indenture of leaſe, 
made by Thomas Thynne, Eſq. deceaſed, to Richard Brett, Eq. 
alſo deceaſed, bearing date the 28th of January, 1681, ſhould be 
vacated, annulled, and made yoid, to all intents and purpoſes 
whatſoever; and, that the reſpondents ſhould, forthwith, 
deliver up the fame to the appellant, to be cancelled : And it 
was further ordered, that the ſaid reſpondents ſhould deliver 
poſſeſſion of the leaſehold premiſſes; and, that the ſeveral 
tenants of the ſaid premiſſes, ſhould pay the rents to the ap- 


n 


Eryan 


— — — 
| 


* Mr. Vernon, and the other authors cited, as having reported this caſe, 


mention the event of it upon the appeal, but ſay, that the decree was reverſed, 


and the leaſe ſet aſide, without any regard to the two verdits ; this ſeems to throw ſome 
imputation on the judgment; but, upon examining the matter, there does not 
appear to be the leaſt ground for any imputation. For, by a memorandum on the 
appellant's printed. caſe, reference is made to a cauſe of a ſimilar nature, deter- 
mined by the Houſe ſome time before; and which caſe, ſeems to have governed 
the Houſe in the preſent determination: But, as no notice appears to have been 
taken of it in the Court of Chancery, the reverſal of that decree, under this 
particular circumſtance, does not impeach the general principles on which it was 


founded. The caſe alluded to, is indeed ;/o ſimilar, as to vary in only one circum- 


ſtance ; viz. there was a bond, here was a leaſe ; in every thing elſe, it depended on 
the ſame fats. It is reported in 3 Lev. 411. and abridged by Viner, vol. 15. P. 265. 
ca. 8. but the beſt report of it, is in a book, known by the name of Showers 


Parliament Caſes, p. 76. and as both the caſe itſelf, and the arguments, throw 
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Bry ryan. F berrand, William nume 
and Jobn 4. athinſon, | 


Richard Fackſon, adminiſtrator of Bar- 
bara, his late Wife, 


tay dlants. b 
PP X Caſe 16. 


(Reſpondent. 5 
2d February, 170 3. 


7 HO MAS Fraud being ſeiſed in * of the manor and Re, 


lands of Flaſby, in the county of Yerk, of the yearly 2 Vern. 424. 


value of 80 J. and poſſeſſed of a perſonal eſtate amounting to 8 


2800. and upwards; and having only two children, namely, the bags bp 8. 


appellant Bryan, and Barbara the late wife of the reſpondent, 24. 461, ca. 


made his will, dated the 25th of February, 1682 ; and thereby 16.vol. 16. p. 


8, Ca. 5. 
directed, that his children ſhould be maintained out of his goods, * 


and the rents and profits of his lands, till 21 and the overplus 

was to be, for raiſing a portion of 500 /. for his ſaid daughter, to 

be paid to her at the age of 21; and in caſe it was not hen raiſed, ; 

that bis executors ſhould land ſeijed of all his lands, till the ſame Was 

fully raiſed and paid. And he appointed the appellant // lian 

ne executor of” his will. | | a 
1 he 
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great ebe upon, and folly Kd, + the preſent Arendt I hope to be 
3 Pappe it, as reported by the las mentioned author. 


Hall, et alia, executors of Thomas Tiynne, 
«© verſus 


© Fane Potter, adm miiraceix of George Petter. 


Appeal, from a decree of diſmiſſion in the Court of Chancery: the caſe was 
« thus, That Thomas Thynne, Eſq. having intentions to make his addreſſes to the 
Lady Ogle, gave a bond of 1000/1, penalty to the reſpondent” s huſband, to pay 
* 500/. in ten days after his marriage, with the Lady Ogle, the reſpondent aſſiſted 
ein promoting the ſaid marriage, which afterwards took effect; ſoon after, the 
aid Mr. Thynne was barbarouſly murdered; and, about fix years after, Mr. 
« Potter brought an action upon, this bond, againſt the appellants, as executors 
% of Mr. Thynne, and, proving the marriage, recovered a verdict for 1000/, 
«© Thereupon the appellants preferred their bill in Chancery, to be relieved 
<« againſt this bond, as given upon an unlawful conſideration ;. the defendants, 
„ by their anſwer, acknowledged the promotion of the marriage to be the reaſon 
of giving the bond. Upon hearing the cauſe, at the Rolls, the Court decreed 
the bond to be delivered up, and ſatisfaction to be acknowledged upon the 


judgment. The reſpondent petitioned the Lord Keeper for a rehearing; and 
e R _ © the 
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might be ſold, for railing the ſame. 


; »«6+ precedent, in the time of the faid Lord Coventry, and others ;-and of the miſchiefs 
&& and inconveniencies likely to ariſe by ſuch practices, which increaſe, in the 
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The reſpondent married Barbara, the teſtator's daughter, at 


the age of 18; who brought him one child, named Barbara, 
and ſoon afterwards died, before ſhe had attained 21. 


The reſpondent, having taken out nini to his late 
wife, filed his bill in Chancery againſt the appellants, for a 
ſatisfaction of the 5007. portion, with intereſt and maintenance; 
and praying an account of the teſtator's perſonal eſtate, and of 
the rents and profits of his real eſtate ; and that the premiſſes, 
charged with the payment of this portion and maintenance, 
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<< the ſame being reheard accordingly, his Lordſhip was pleaſed to reverſe the 
« decree, and ordered the appellants to pay principal, ü intereſt and coſts, or * 
4 the bill to ſtand diſmiſſed, with coſts, 

And, it was argued on behalf of the appellants, that this bond W 
* equity, to be ſet aſide, for that even at the common law, bonds founded upon 
« unlawful conſiderations, appearing in the condition, were void; that, in many 
< inſtances, bonds and contracts that are good at law, and cannot be avoided 
<< there, are cancelled in equity: that ſuch bonds, to match-makers and pro- 
* curers of marriage, are of dangerous conſequence, and tend to the betraying, 
“ and oftentimes to the ruin, of perſons of quality and fortune: and if the uſe 
of ſuch ſecurities and contracts be allowed. and countenanced, the ſame may 
ce prove the occaſion of many unhappy marriages, to the prejudice and diſcomfort 
of the beſt of families. That the conſideration of ſuch bonds and ſecurities 
4 have always been diſcountenanced, and relief in equity given againſt them, 
ce even ſo long ſince as the Lord Coventry's time, and long before; and parti- 
„ cularly in the caſe of Arundel and Treuilian; between whom, the 4th of February, 
< 11 Charles 1, was an order made in theſe, or the like words : Upon the hearing 
<<. and debating of the matter this preſent day, in the preſence of the counſel learned on 
4e both ſides, for and touching the bond or bill of 1001. againſi which the plaintiff by his 
<« bill, prayeth relief; it appeared, that the ſaid bill was originally entered into by" the 
<< plaintiff unto the defendant for the payment of 1001. formerly promiſed unto the ſaid 
<6 defendant by the plaintiff, for effetling of a marriage between the plaintiff, and 
Elizabeth, his now wife, which the ſaid defendant procured accordingly,” as his 
<< counſel alledged. But this Court, utterly diſliking the conſideration whereupon the ſaid 
% bill was given, the ſame being of dangerous conſequence in precedent, upon reading 
<< three ſeveral precedents, wherein this Court hath relieved others in like caſes, againſt 
<< bonds of that nature, thought not fit to give any countenance unto ſpecialties entred imo 
<< upon ſuch contracts : It is therefore ordered, and decreed, that the ſaid defendant' ſhall 
« bring the ſaid bill into this Court, to be delivered ug to the plaintiff” to be cancelled. 
„Then 'twas further urged, that the appellants had once a decree at the Rolls, 
<< to be relieved againſt the bond in queſtion ; upon conſideration of the ſaid 


<c preſent age, more than in the times when relief was given againſt ſuch bonds: 
< and therefore, *twas prayed that the decree might be reverſed, Fo 
; « On 
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On the 29th of January, 1699, the cauſe was heard, when 
an account was directed to be taken of the perſonal eſtate of the 
teſtator, and of the rents and profits of his real eſtate; and the 
Maſter was to enquire, what incumbrances there were on the 
premiſſes; and all further directions were reſerved, until after the 
. | 


The Maſter having made his report, and thereby, inter alia, 
certified, that there were two mortgages upon the teſtator's real 
eſtate, one for 200 J. due to one Lupton, and another for .500/. 
which was then veſted in the appellant William Watkinſon ; and, 
that the premiſſes were alſo charged with an annuity of 251. per 


— 


— 


«6 On the other ſide, it was urged, that the conſideration of this bond was 
« lawful; that the affiſting and promoting of a marriage, at the parties - requeſt, 
« was a good conſideration at law in all times, to maintain a promiſe for payment 
« of money : that this bond was voluntary, and the party, who was obligor, was 
« of age, and ſound memory; that here was no fraud or deceit in procuring it; 
„ that Chancery was not te reheve againſt voluntary acts ; that here was a great 
e fortune to be acquired to the appellant's teſtator, by the match; that here was 
<« aſſiſtance given; that the perſons were both of great quality and eſtate ; and 
no impoſition or deceit, on either ſide, in the marriage: that it might be 
« proper to relieve againſt ſuch ſecurities, where ill conſequences did enſue; yet, 
« here being none, and the thing lawful, and the bond good at law, the ſame 
« ought to ſtand: that here are no children, purchaſots or creditors, to be 
<« defeated ; that there are aſſets ſufficient to pay all; and, conſequently, there 
can be no injuſtice in allow ing this bond to remain in force; that it was the 
< expectation of the reſpondent, without which ſhe would not have given her ſervice 


* in this matter; and that it was the full meaning. of the appellant's teſtator to 


<< pay this money, in caſe the marriage took effect; that there was a vaſt difference 
< between ſupporting and vacating a contract in Chancery; that tho" Equity, 


perhaps, would not affiſt and help a ſecurity upon ſuch a conſideration, if it 


* were defective at law; yet, where it was good at law, and no cheat or impoſi- 
tion upon the party, but he meant (as he had undertaken) to pay this money, 
* and was not deceived in his expectation, as to the ſucceſs of the reſpondent's 


* endeavours; *twould be hard in equity to damn ſuch a ſecurity, and thcrefors 
* *twas prayed, that the decree ſhould be affirmed, 


© It was replied, that marriages ought to be procured and promoted, by the 


* mediation of friends and relations, and not of hirelings ; that the not vacating 


* ſuch bonds, when queſtioned in a Court of Equity, would be of evil example 
to executors, truſtees, guardians, ſervants, and other people, having the care 
of children. And therefore 'twas prayed, that the decree might be reverſed, 

sand it was reverſed accordingly.” 


By the n this Judgment appears to have been given on the 11th of 
_— . 
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ann. payable to the teſtator's widow for life ; the cauſe came 
on to be heard, for further directions, on the 17th of May, 
1701 ; when it appearing, that, by reaſon of theſe incumbrances, 
the 500 /. portion could not be raiſed out of the rents and profits 
in any reaſonable time, it was decreed, that the real eſtate 
ſhould be forthwith ſold for raiſing this portion; that the 
defendants ſhould join in ſuch ſale, and that the 5001. when 
raiſed, ſhould be inveſted in the. purchaſe of lands; and the 
profits thereof enjoyed by the plaintiff, for his life, and after. 
wards by his ſaid daughter Barbara. And it was further ordered, 
that the plaintiff ſhould have 10/. per ann. for the maintenance 
of his wife, from the time of their intermarriage, till her death; 

and from the time when, had ſhe lived, ſhe would have attained _ 
her age of 21, till the 500/. ſhould be raiſed and paid, 7owwards the 
intereſt thereof, to be paid out of the truſt-eſtate, decreed to be 
fold; but if the defendants did not comply with the decree, and 
gave the plaintiff any farther trouble; then they were to pay him 


Full intereſt for the.5o0/. from the time that his wife would have 


attained her age of 21, and full coſts of ſuit. 


Soon after this decree, and, before any thing was done in 
purſuance of it, the defendant, Bryan Ferrand, attained. his age 
of 21 ; but, inſtead of acquieſcing under the decree, he, on the 
26th of Augu/e, 1701, applied to the Court, by petition, for 
leave to put in a new anſwer to the plaintiff's bill; ſuggeſting, 
that by an ancient deed, which he had but lately diſcovered, 

art of the eſtate was entailed ; and, that therefore the teſtator's 
will, as to ſo much, was void ; but, upon hearing counſel on 
both bdes, be Court thought proper to diſmiſs the petition. 


Whereupon, in Avril, 1702, the defendants filed a bill of 
review, in order to obtain a reverſal of the decree ; ; aſſigning 
for new matter, the old deed of intail ; and for error in the 
body of the decree, that no. care was aalen for the n of 
the two N 


On the 3oth of June, 1703, this cauſe came on to be Ward. 
when, as to the new matter, the Court diſmiſſed the bill. of 
review, with coſts to be taxed ; but, without prejudice to the 


aſſigned error, in caſe the. plai ntiffs ſhould think fit to briog the 


fame on to be argue d. | . 
| 4 Accord- 
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Accordingly, on the 27th of October following, the cauſe 
was brought on upon this error; when the Court declared, 
that the matters aſſigned for error, were ſuch as would have 
been provided for by the decree in the original cauſe, if the 
defendants in that cauſe had deſired the ſame, as they ought 
to have done; and, that their omitting ſo to do, was with 
deſign to inſnare and delay the defendant: and therefore, it 


Was decreed, that the eſtate ſhould be forthwith ſold, and the 


500/7, with intereſt and maintenance paid to the defendant, as 
by the former decree was directed; but, it was ordered, that 
the money due to the plaintiff William Watkinſon upon his mort- 
gage, ſhould, in the firſt place, be paid out of the monies 
ariſing by the ſale; and, that the premiſſes ſhould likewiſe be 
ſubject to Lupton's mortgage, and to the annuity payable to the 
teſtator's widow, if living. But, in regard the plaintiffs had 
not complied with the former decree, it was further ordered, 
that they ſhould pay the defendant intereſt for the 5001. after 


the rate of 5/. per cent. per ann. to be with full coſts of 
ſuit. 


Fai this decree, the plaintiffs appealed ; inſiſting, that, by 
the abovementioned deed, part of the Flaſby eſtate was intailed, 
and could not be charged by the teſtator's will ; but deſcended, 
upon his death, to the appellant Bryan, as heir in tail; and that 


therefore, the decree was erroneous, in directing this part of 


the eſtate to be ſold. And, that the appellant ought not to 
have been decreed, to pay intereft and coſts; becauſe there was 
juſt ground to complain of the defect in the original decree, 


in not taking care to have the ſeveral prior incumbrances firſt 
fatisfied. ck _ 


To this it was anſwered, that the deed. of intail was not fully 


proved, nor was ſuch a reaſonable account given of it at the 
hearing, as was ſufficient for a Court of Juſtice to found any 
Judgment or decree upon it, in prejudice of an apparent right; 
neither was the affidavit in ſupport of this new matter, ſufficient 
to ſatisfy the conſcience of the Court; but, on the contrary, 
very looſe and uncertain; it plainly appearing, that this deed 
(if any fach there was) had been all along in the appellant's 
cuſtody, ever ſince the teſtator's death; and therefore, it being 
their .own fault, that the ſame was not ſooner produced, ſuch 


neglect ought not to turn to the reſpondent's prejudice. . 


8 8 Bur, 


R. Turner. 


E. Wiat. 


J. Browne. b 
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Bur, after hearing counſel on this appeal, it was o DEN 
and ADJUDGED, that the decree complained of ſhould be 
reverſed ; ſo that the eſtate intailed by the deed dated 13th of 
May, a7 Car. 1. ſhould not be ſold; nor be liable to any 

payments, as directed by the ſaid decree; and that the fee- 
ſimple eſtate ſhould pay intereſt from the 29th of January 
169 993 and, that the reſpondent Richard Jari ſhould account 
for, Abd pay back the coſts which he had received. 
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declared it was to be deemed part of his perſonal eſtate. 


Richard Syrmmes, E 9. X uber- ne RY a 


Widow, and others creditors by judg-! | 

7 od; Lins 
ment of Sir il liam Basen, Knight, ape oY 1 
deceaſed, - = 555 rh | 


— 


n 


Ain Symonds, Widow, and pox cre-" 
ditors by mortgage of the ſaid Sir Renan 
Wi Aiam Baſſett, . 4 | 


26th February, 1703. 


\ I R William Baſſett, being ſeiſed in fee of ſeveral real 

eſtates in the county of Somerſet, and indebted to ſeveral 
perſons by mortgages, judgments, and otherwiſe, made his 
will, dated the 2oth of September, 16933 and thereby deviſed 
all his eſtate to Sir Edward Hungerford, Knight, and John 
Hill, Eſq. in truſt, to be ſold for the payment of his debts 
and legacies ; and, if there ſhould remain any ſurplus, he 


After the teſtator's death, ſeveral controverſies aroſe among 
his creditors, concerning the priority of their reſpective ſecuri- 
ties; and, in conſequence of theſe diſputes, two ſeveral ſuits 
were inſtituted i in the Court of Chancery, by different claſſes of | 
the creditors ; in one of them, the Earl and Counteſs of Briſol 
were plaintiffs, againſt Sir Edward . Hungerford, and others, 
defendants ; and, in the other, Chriſtopher Sparke, and others, 
were plaintiffs, againſt the Earl and Counteſs of — and 


others, defendants. F 8 N= lt 


Caſes: in Parliament. 
| On the zd of Ju, 1697 both theſe.cauſes were heard at the 


Rolls; when it was, inter alia, decreed; that the Maſter. ſhould, 


take an account of what was due to the ſeveral. mortgagees, 


for principal, intereſt and coſts, diſcounting what they had 
received; and that Sir William Baſſet's real eftate, ſhould be ſold; 
to the beſt purchaſor; and, that the monies ariſing by ſuch. 
fale, together with what ſhould be remaining of his perſonal 
eſtate, ſhould be in the. firſt place applied, to pay. the Earl and. 


Cornteſs of Briſtol; and then the: other creditors by. mortgage, their 


principal, interęſt and caſts ; and in the next place, the judgment. 


and ſtatute creditors; then the bond creditors ; after that, the 


ſimple- contract creditors ; and, laſt of all, the legatees. Aud 


the Maſter was to aſcertain what was due to ſach creditors 
reſpectively, who were to come in before him, and prove their 


debts, and be examined upon interrogatories, touching the 
ſame. 


Under this decree, the appellants, and other judgment creditors 
came in before the Maſter, and proved their debts ; the amount 
whereof was aſcertained by his report, of the 19th of April, 
1703. 'The real eftate was alſo ſold for 21300/1. but turned 


out inſufficient, to ſatisfy all the mortgage and judgment 
creditors. 
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The appellants, therefore, 2who/e judgments were prior to ſeveral |, Brocketts 


of the mortgages, apprehending themſelves injured by the 


decree, in reſpect to the preference thereby given to the creditors 


on mortgage, appealed ; inſiſting, that they ought to be paid 


their ſeveral debts, according to the due courſe -of law and 


equity; and, that their ſecurities by judgment, did, in law, 
affect the real eſtate,. and the truſt thereof, from the ſeveral 


days on which ſuch judgments were ſigned, without the aid 
of the will; and therefore ought to take place according to 
their reſpective priorities, as well on equities of redemption, 
as on legal eſtates; and, more eſpecially, in preference to 


mortgages, which were not in being when thoſe judgments were. 


ſigned ; and, which could not, therefore, take from the appel- 
lants any ſecurity, that was before legally or equitably veſted in 
them; or render their judgments in any degree leſs effectual, 
than they were at the reſpective times of figning the ſame. 


wa 
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E. Swin- 


burne. 


Dreck 
reverſed 

in part. 
Jour. vol, 1 
P+ 460. 


Caſe 18. 


was not reaſonable, that the mortgagees ſhould be decreed to 


ſold, and the greateſt part of the purchaſe-money paid, to 


7- executed, ſhould not be ſet aſide, or opened; but, as to the 


by whom the account was directed to be taken, if they ſhould 


Joby Moore, and Mary his Wife, and 


Caſes in Parliament. 


On the other ſide it was ſaid, that the equity of redemption 
of the teſtator's eſtate, was actually mortgaged, without notice 
of the judgments, and before the ſame were extended; and, 
that therefore, thoſe mortgages ought to be ſatisfied before 
them. That, in a Court of Equity, judgment creditors could 
only compel the ſale of an eſtate of inheritance, for their ſatis- 
faction; and, if that eſtate happened to be in mortgage, it 


convey to a purchaſor, without firſt receiving their money. 
That the decree had been acquieſced in above fix years, and 
was, in a great meaſure, performed ; the real eſtate having been 


ſeveral of the mortgage creditors. And, that if this decree 
ſhould now be reverſed, the preſent reſpondents, through the 
remiſſneſs of the appellants in not appealing ſooner ; and, by 
the growing intereſt of the prior incumbrances ſince the decree, 
_— be in danger of REF their juſt debts. 


Bur, after hearing counſel on this N it was ORDERED 
and ADJUDGED, that the ſaid decree, ſo far as it had been 


monies remaining. undivided, purſuant to the decree, the appel- 
lants ſhould be let in, to a ſatisfaction of their debts, according 
to the priority of their ſeveral ſecurities; and alſo, that the 
reſpondents ſhould be at liberty to conteſt the appellants, or 
any other of the creditors debts, in Chancery, before the Maſter, 


think fit; and, ſo far the ſaid decree was to be reverſed, and 
opened. EP 


Sir Eduard Baeſh, Knight, _ Dame 
Ann, his Wile, + a | { Appellants 


; Richard Hind, _ OR 8 "]Ropondens 


2d 1 1 et 


4 Jeed inrolled, dated the 19th of January, 1634, and 


by a fine levied in purſuance thereof, the manor of Batt n- 


Caſes in Parliament. 

Hall, and the lands thereto belonging in the county of Eſſex, 
were, for a valuable confideration, ſettled, and conveyed to the 
uſe of James Waad, for life; with remainder to his firſt and 


other ſons, in tail male; remainder to his daughters, in tail 
general; with other remainders over. 


In 1643, this James Waad intermarried with Frances Elton- 


bead; and, previous to this marriage, the ſaid manor of Battles- 
_e was ſettled on her for life, for her jointure. 


In 1659, James Waad died ; leaving the ſaid Frances, his 
* widow, and William, his only ſon, and the appellant Dame 
Ann, his only daughter ; whereupon Frances, the widow (who 
afterwards intermarried with Sir Joſeph Douglas entered upon 
Battles- Hall, and continued in paſſeſſion till her death. 


In December, 1676, William Waad, the ſon, mortgaged the 
manor and lands of Battles-Hall, together with the manor and 
lands of Peyton's-Hall, to Samuel Hind for g. years; ſubje& to 
redemption, on payment of 8o0/. and intereſt; 5ool. part 
whereof, was the money of Edmund Huſſey, to whom the 
reſpondent Mary Moore was adminiſtratrix; and the remaining 


zool. belonged to Hind himſelf, who afterwards died ; leaving 
the reſpondent Richard Hind, his executor. 


18 Ocrober 1686, William Waad died; leaving Ann, his widow, 
and two children, namely, William and Ann; who both ſoon 
alterwarde died infants, and without iſſue. 


In 1695, Lady Douglas, the Jointreſs of Battles-Hall, died; 
whereupon Ann, the widow of Villiam, entered on the eſtate ; 
but, an ejectment was ſoon afterwards brought againſt her for 
the recovery of it, by the appellants. This ejectment was tried 
at the bar of the Court of King's Bench, in Eaſter term, 1696 ; 
when the defendant ſet up a recovery ſuffered by her huſband, 
and inſiſted, that, by virtue of this recovery, all the ſubſequent 
remainders in the original ſettlement were barred ; but it appear- 
ing, that the recovery was ſuffered in the life-time of the Join- 
treſs, who was no party to it; the Court were of opinion, that 
it was void, for want of a good tenant to the precipe; and, 

Vol. I. T therefore, 
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Cafes in Parliament. 


therefore, a verdict was given for the plaintiff; and judgment 
entred up; and, upon a writ of error in Namen. this Judge | 


Jour. vol. 16. want was affirmed. 


P. 22. 


P. Crawford. 


W. Banaſtre. 


Soon Neruda the reſpondent Moore and his wiſe, hehe 
their bill in Chancery againſt the appellants, and alſo againſt 
the reſpondent Hind; to have a ſatisfaction of what was due to 
them upon the mortgage, or otherwiſe, that the appellants 
might be forecloſed. The appellants put in an anſwer to this 
bill, but it does not appear, that they de fet _ or inſiſted 
fen their title. under the ſettlement. 


On the gth of uh. 1697, the cauſe was heord at the Rolls; 
when the Court decreed, that an account ſhould be taken of 
what remained due upon the mortgage; and that the mortgaged 
premiſſes ſhou'd ſtand charged, with what ſhould be ſo found due; and, 
upon payment thereof, the ſame were to be re-cqnveyed-tq the 
.defendants Sir Edward Baeſe and his wife; but, on default of 
payment, they were to ſtand forecloſed of their equity of . 


tion. 


From this decree, the preſent appeal was brought; and, on 
behalf of the appellants it was inſiſted, that as to the eſtate, of 
Bartles- Hall, the appellant, Dame Ann's title thereta, was that 


of a purchaſor for a valuable conſideration, paramount the mort- 


gage, which ſhe was neither privy to, ner had any part of 


the money lent thereon; and was not, therefore, in any manner 
bound by it; and, that the. other eſtate comprized in the mort- 
gage, which the appellants admitted to be ſubje& to it, was 


a ſufficient fund for raiſing the maney due thereon. 


On the AE fide is -was ſaid, that the. reſpondents. were 
abſolute ftrangers to this old ſettlement ; that the appellants 


never made any mention of it in their anſwer in Chancery; 


nor was it proved in the cauſe, or even inſiſted on at the hear- 
ing; and, that therefore no . could be had, ar any uſe 
made of it now; it being a known and conſtant rule, that 
nothing can be read in evidence on the hearing of an appeal, 

-which was not Woke or inſiſted on, in the Court below. 


As _ 


* 
71 
1703, 
' Decker 
- rectified. 


<< be. found due. thereupon, aga an) dee 
„ Bacſp and his wife claim, by, from, or under the ſaid William 


46 Waa * ö | . 


Diana Sauvage, the Wife -of Francis Appellants. Cu 29. 
Darey Savage, Blg.. and ber Trafter,S ff 
Sir William Humble, Baronet, 


eee 
LI ef Keſpondents. 
Ota, re fel e lt or be 


th March, 1yog. 


JOHN Bi being entitled to a moiety of the King's 2 Wer, gg. 
printing- office, made his will; and thereby charged the 2 — 
ſame, together with certain lands, called Dovers, with the — 
payment of big debts and legacies; he then expreſily deviſed a. 6. 

to, his executors, all his right to the printing-office, and alh. | 
benefit coming therefrom; and willed, that out of the profits. 

of the printing-eflice, and his lands, his executors ſhould, inter 

alia, pay the intereſt of 2009/, to his daughter Savage, and her 

huſband; and, out of the overplus of thoſe profits, ſhould raiſe 

the 2000 J. and put it out at intereſt: and he made Charles 

Garrett ſole executor, until his fon Charks Bill ſhould attain 

21 ; and then, he appointed both of them his executors. 


— — — — 
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Garrett, the exequzor,. proved the will, and undertock the 
truſt ;. but, his management being afterwards diſapproxed of, 
the appellant and her huſband, together with Charies Bill, exhi- i 
bited a bill in Chancery againſt Garrett; for an account of te _ 
teſtator's eſtate, and to have the truſt transferred. | = 


S 
- E 


On the gth of December, 1681, the cauſe was heard, and an | 
account decreed; but, it being apprehended, that the taking of 
the account before a Maſter, would be tedious and expenſive, 

== | l | | Ne 


„ „ „ 
r 


printers, that Mrs. Savage had obtained a decree n them, 


Cakes in Parliament. 
the parties ſettled and adjuſted the account amongſt themſelves ; 


on which occaſion, certain articles were executed, to ſecure 
what was due to Garrett, the executor ; and, ſoon afterwards, 


mother bill was exhibited againſt him, by Savage and his wife, 
Charles Bill, Serjeant Hempſon, and the widow of the teſtator, 


to have the articles carried into execution, and the truſt trans- 
ferred. 


This ſecond cauſe was heard, on the 24th of Fuly, 1682; 
when, the articles were decreed to be performed ; and, by con- 
ſent, the defendant Garrett was decreed to transfer the truſt. 


In December following, Dr. Brown advanced 1000. ; and, 
for ſecuring the re- payment of it, with intereſt, Garrett, Serjeant 
Hempſon, and Charles Bill, joined i in a mortgage of the printing- 
office, and the lands called Dovers. And in March, 1683z, 
Sir William Humble, the reſpondent's father, advanced 18001. to 
pay off Dr. Brown, his principal and intereſt, and for other 


_ purpoſes ; and thereupon, Charles Bill, together with Garrett, 


the executor, and Dr. Brown, executed to Sir William, an afſign- 
ment of Dr. Brown's mortgage. 


In Neat, 168; 5, Sir William Humble filed his bill againf 


Garrett, the executor, and Charles Bill, to compel them to 
redeem, or be forecloſed ; and, on the 27th of January, 1690, 


the cauſe was heard ; weben the reſpondent (who, upon the 
death of his father, had revived the ſuit) was decreed to be 
paid his 18007. principal money, with intereſt and coſts. 


But, pending theſe tranſactions, the appellants, Mrs. Savage 
and her huſband, had, by contrivance with the printers, obtained 


a decree of the Court of Chancery, to have her 2000 l. raiſed, 


and the intereſt paid to her; ſo that, when the reſpondent 
expected to have the fruit of his decree, he was told by the 


and that they were bound to pay her. } 


Whereupon, the reſpondent brought a a new bill againſt all the 


parties, for the purpoſe of carrying his former decree into 
execution; and, on the goth of October, 1703, he obtained 
2 decree, for nt of his debt, with intereſt and coſts. 


F rom 


Cales in Parliament. 


From this laſt decree, and alſo fam the decree, of the 24th 
of Fuly, 1682, the preſent appeal was brought; and, on the 
behalf of the appellants it was inſiſted, that Garrett, the 
executor, had apphed part of the money he received, to his own 
uſe, and not' in diſcharge of his executorſhip ; and, that the 
reſpondent's father, who. lent the money, was obliged to ſec 
to the application of it. That as to the decree and articles, 
which allowed Garrett's account; the appellant, or her huſband 
knew nothing of them, nor were privy to, or ever heard of any 
ſuch decree or articles; and, that if the reſpondent ſhould be 
firſt paid, the appellant wonld loſe her 8 which was all 


ſhe had. 


But, to this it was toe that the Piste ce, being 
only a term for years, veſted in the executor ; who was entitled, 
not only as executor, but alſo by the expreſs deviſe of the will; 
that therefore, he had certainly power to ſell and diſpoſe of the 
teſtator's eſtate, in order to pay his debts and legacies; and, if 
he had not ſo applied the money, he alone was anſwerable to 
the creditors and legatees ; but the mortgagee, who advanced 
his money on the mortgage of a chattel real; was no way 
concerned to ſee to the application of the money. Beſides, 


when the reſpondent's father advanced the money, he found 


the accounts of Garrett, the executor, ſettled and adjuſted, and 
an agreement to pay him off, confirmed by a decree ; and, that 
the appellant and her huſband were not only parties to the 
agreement, but likewiſe to the decree; ſo that it was not now 


in her power to fay, the executor did amiſs, when ſhe: and 
her huſband had confirmed what he had done; and, to turn it 
to the prejudice of an innocent purchaſor, who had honeſtly 


advanced his money. That if the appellant was not fatisfied, 
it was her own fault; for, by her vexatious conduct, the 
reſpondent's debt was greatly increaſed, the whole of the 


intereſt being in arrear, and the profits of the office, in the 
mean time, embezzled ; and, if ſhe ſhould be let in, preferably 


to the reſpondent, it would alter the office of an executor, and 
the reſpondent muſt loſe the ons part of his debt. 


AFTER hearing count on this LAs it was ORDERED 
and ADJUDGED, that ſo much of the decree of the goth of, 
October, 1703, as any way tended to the pre; judice of the appel- 

Vor. I. VU lants, 
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C. Coxe. 


1 REC 
reverſed 

in part. 

Jour. vol, 17, 
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Caſe 20. 


Lord Raym. 
331. 

2 Salk. 562. 
Carth. 444. 
12 Mod. 190. 
Viner, vol. 3. 


p- 400. ca. 23. 


408. ca. 5 2. 
vol. 12. p. 184. 
ca. 2. 
vol. 16. p. 216. 
ca. 4. 5. 6. 


460, ca. 6. 


vol. 21. p- 59. 
ca. 15. 


Fuly, 34 Car. 2. and the proceedings in that cauſe, ſo far as 


againſt the plaintiffs, for taking his cattle, &c. 


Caſes in Parliament. 


lants, or Sammel Shephearde, and Ann Brookes, or their demands, 
ſhould be reverſed; and alſo, that the decree of the 24th of 


they tended to the prejudice of the appellant Diana Savage, or 


Samuel Shephearde, and Ann Brookes, ſhould be diſcharged, ſet 


aſide, and reverſed; and, that the money in the hands of Sir 
Jobn Hoſtyns, late one of the Maſters of the Court of Chancery, 


as alſo what was and ſhould be in the printer's hands, fhould be 
applied to diſcharge the arrear of intereſt, and the growing 


intereſt af the 2000 J.; and that the fame. 20007. as it could 


from time to time be raiſed, out of the profits of the faid 
office, ſhould be placed out at intereſt, for the advantage of 
the ſeveral perſons intereſted therein; and, that the Court of 


12 


Weng ſhould give directions accordingly, 


na” — al. Un ——??: 4” 


William Daily, and Others, 


| ſervants to John Tregagle, Plaintiffs | 0 455 
7 ** in Error. 


_ "7 


William Sith, EIA · Defendants 


* 


14th March, 1703. 


O HN Tregagle, Eſq. as executor to the legatee of his 

. grandfather, claimed a rent of 16/7. per ann. out of a 
tenement, called Trevanion, belonging to the defendant ; and, 
intending to ſaddle him with the whole of that rent, tho 
another tenement, called Treneage, the inheritance of Mr. 
Tregagle, was equally liable; he cauſed the plaintiffs, his 
ſervants, to diſtrain the defendant s cattle on Trevanion tenement, 
for an arrear of this rent. | 


The defendant Ade brought his replevin; which, being 
removed into the Court of King's Bench, he declared therein 


1 .- 


The 


Caſes in Parliament. 


The plaintiffs, as bailiffs of Mr. Tregagle, made conu- 
ſance of the taking, Cc. For that John Carter, Eſq. and 
Richard Carter, his ſon, were ſeiſed in fee of both . theſe 
tenements; and, being ſo ſeiſed, did, in the year 1645, demiſe 
the ſame to Mr. Tregagle's grandfather, for 500 years; who 
re-demiſed the fame to the two Carters,. for 499 years, three 
quarters, two months, and three weeks, at 161. per ann. rent, 
payable quarterly. And the plaintiffs derived the title to the 
reverſion of the ſaid term of 500 years, down to the preſent 
Mr. Tregag/e, the grandſon ; and, for three years and one quar- 
ter's rent, due to the 1ſt of February, 1696, they, as his bailiffs, 
made the diſtreſs. 


To this the defendant pleaded in bar, a title under John 
Carter, prior to the goo years leaſe; and, having traverſed 
the title ſet out by the plaintiffs, and offered a fair iſſue 
thereon ; they thought proper (with leave, and on payment 
of coſts) to waive their former conuſarce, and make conuſance, 


being fo poſſeſſed, demiſed the ſame to the two Carters, ut ſu ſupra ; 
and concluding, as in the former conyſance. 


Hereupon, the Aſandent nend and afligned for cauſe, 
that it was not ſet forth, how, or by whoſe demiſe, John 
Tregagle, the grandfather, became poſſeſſed of the ſaid term of 


500 years ; nor any certain commencement,' or determination 


of the term. And, upon arguing this demurrer, in Eaſter 
term, 1698; judgment was unanimouſly. given for the defen- 
dant, - | | 3 


But, to reverſe this 1 the plaintiffs brought a writ 
of error in Parliament; inſiſting, that if a leſſee for years, 
makes an under-leaſe for years; reſerving rent; he, or his 
executors, may bring an action of debt againſt ſuch under- 
leſſee; ſetting forth no other title, than that he was poſſeſſed, 
at the time of making the under-leaſe, for a longer term of 
years, than that under-leaſe generally; and, being ſo poſſeſſed, 
let to the defendant, reſerving ſuch a rent; for, that there 
was no reaſon, that the tenant ſhould take the land from him, 
and enjoy it without i interruption. or eviction ; and yet afterwards, 

I conteſt 


de novo; alledging generally, that Mr. T. regagle, the grandfather, 
was poſſeſſed of a term of 500 years in the premiſſes; and, 


75 


1703. 


ek J. Brode- 


under-leaſe is derived, is but an mducement ; and therefore, 


caſes, if the leſſee quietly enjoys under the demiſe he has taken, 


for, ſuppoſing a leaſe made for 1000 years, and an under-leaſe 
for 500 years, reſerving a rent; and 100 or 200 years of the 


_ whereby that rent was reſeryed ; loſe his rent, or not dare to 
diſtrain for it, if, by any accident in ſuch a length of time, he 


Caſes in Parliament. 


conteſt his landlord's title, or even put him to the trouble of 
particularly diſeloſing it; when, by his poſſeſſion, he had the 
full effect of his bargain. That there was no ſubſtantial differ- 
ence, between the caſe of bringing an action of debt for rent 
ſo reſerved, and a replevin brought upon a diſtreſs taken for 
ſuch rent, and the making an avowry for that rent, according 
to the leaſe, as in the preſent caſe; for, an avowry 1s agreed 
to be in law, in the nature of a count; and, therefore, tho* 
the owner of the cattle begins the ſuit, yet, when the defendant 
confeſſes the taking of the- goods, and avows ; the ſubſtantial 
part of the avowry, is, that he made, and that the plaintiff 
accepted, ſuch a leaſe from him, under ſuch a rent, whereby, in 
conſequence of law, the cattle upon the land, became liable to 
his diftreſs ; that the rent is in arrear, and that he took, and 
will detain the cattle, till the rent is ſatisfied. That this 
differed not from debt for rent, fave only, that the one was 
uſing the legal remedy, upon the contract, againſt the perſon of 
the leſſee, or his repreſentatives; the other, againſt the land 
itſelf, out of which the rent iſſues. That, in the caſe of an 
avowry, the real title to juſtify the taking and detaining the 
cattle is, that there was a rent reſerved upon the leaſe, and 
which reſervation, ſubje&s cattle upon thoſe lands, to diſtreſs 
for that rent; and, the title or Intereſt, out of which the 


there can be no reaſon to make a difference, between the plead- 
ing in an action of debt, and in an avowry; for, in both 


he ought to pay his rent; without prying into the title of his 
landlord, from whom he received the poſſeſſion, and, under 
whom, he has enjoyed the lands. That great inconveniencies 
would neceſſarily ariſe, from eſtabliſhing a contrary doctrine ; | 


derivative term ſpent ; muſt the repreſentatives of the perſon. 
who made the under-leaſe, and has, for ſo many years, had 
the rent paid without diſpute, and can produce the under-leaſe, 


happens to loſe his original leaſe, or any of the meſne aſſign- 
ments of it FO NE if a man were to make an avowry 


_ : 


* 
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upon ſuch a leaſe, is it reaſonable to compel him to lengthen 
' record in ſuch a manner, as, perhaps, for a very ſmall 
rent, to be obliged to plead all the aſſignments, wills, and 
letters of adminiſtration, Which have happened in 200 or 300 
years; and to loſe his remedy, if he has accidentally loſt any 
one of the writings? And, that as the method of conveying 
eſtates for long terms of years, and carving leſſer terms and 
intereſts out of thoſe, had grown ſo much into uſe, it ſeemed 
abſolutely neceſſary to allow of ſuch pleadings, as in the: preſent 
caſe; for, if ſuch general pleading ſhould be rejected, moſt of 
the long terms, created for protecting the great eſtates in 
England from incumbrances, or for raiſing portions for younger 
children, or, the limitations made to ſecure thoſe eſtates in the 
family, would prove entirely uſeleſs and ineffectual. 


On the other ſide it was contended, that the plaintiffs, Who 
derived a particular eſtate to Mr. Tregagte, the grandſon, had 
not ſhewn how that eſtate commenced; by ſtating ſpecially, 
who had the general eftate in the land, and who made the 
leaſe for 500 years to the grandfather; ſo as that the defen- 
dant, who was a ſtranger, and, for ought that appeared to the 
contrary, a purchaſor, might have an opportunity of traverſing 
the title of the leſſor, or any under whom he claimed; accord- 
ing to the ancient and ſettled rule of pleading ; vis. that in all 
bars, avotories, conuſances, &c. where title is made under a par ti- 
cular eſtate, be it for years, for life, or in tail, the commencement 
of ſuch eſtate muſt be ſhewn. For, if it were otherwiſe, the 
defendant would be debarred from ever controverting the title 
of the land; and it would be impoſſible for him to know 
what to reply. And, that ſince the defendant had uſed all due 
means ito try the title fairly, he ought not to be charged with 


this rent by @. new found way of pleading, contrary to the ancient 
and eſtabliſhed rules of common law; and eſpecially, when he 


enjoyed but a part af the eſtate, aut of which the cept in 
"queſtion was payable. 


AFTER hearing counſel on this writ af error, lit was ORDERED 
and ADJUDGED, that the judgment ſhould be affirmed; and, 
that the record ſhould be :remitted to the Court of Queen's 
Bench, to the end, execution might be had thereupon, as if 
no ſuch writ of error had been brought into the Houle. 


Vor. I. X Milliam 
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Caſe 21. William Roſe, ES 5 Plaintiff 


| 6 in Error. 
The College of Phyjicians, London, Defendants 

15th March, 1703. 
6 Mod. 44. [ N the 1oth year of Hen. 8. the defendants were Incor- 
4 vr 5 porated; and, in the letters patent granted for that purpoſe, 


rote 10 ca. 3. which were confirmed by ſtat. 14 and 15 Hen. 8. c. 5. is, 
inter alia, the following clauſe:Conceſſimus etiam eiſdem 

<, præſidenti et collegio, ſeu communitati, et ſucceſſoribus ſuis, 

60 quod nemo in dicta civitate, aut per ſeptem milliaria in 

« circuitu ejuſdem, exerceat dictum facultatem, niſi ad hoc 

per dict. præſidentem et communitatem, ſeu ſucceſſores eorum 

qui pro tempore fuerint, admiſſus fit per ejuſdem præſidentis 
« et collegii literas ſigillo ſuo communi ſigillatas, ſub pena 
* centum ſolidorum pro quolibet menſe, quo non admiſſus 
eandem facultatem exercuit, dimidium inde nobis et hæred. 
noſtris, et dimidium dicto præſidenti et coll. applicandum.“ 


«£ 


- 


| The plaintiff, who was an apothecary, and freeman of 
London, attended one Seale, a butcher, in the pariſh of Saint 

Martin in - the Fields, and made up and adminiſtered proper 
= . medicines to him ; but, without any licence from the faculty, 
| and alſo without the direction of any phyſician, and without 
taking or —— any fee for hi advice. 


The defendanits, e this conduct to be an infringe- 
ment of their privileges, brought their action againſt the 


1 plaintiff, to recover the penalty of 5 I. per month, under the 
; above clauſe in their charter; and, on the trial, the Jury found 


a ſpecial verdict, ſtating the charter, the confirmatory ſtatute, 

p and: the facts of the caſe; and ſubmitted to the Court, whe- 
ther the defendant Roſe did practice phyſic, within the intent of 

the letters patent and act of Parliament.—And, after this verdict 

had been three ſeveral times argued in the Court of Queen's 

Bench, the Judges were unanimouſly of opinion, that the fall. 


found, did amount to the practiſing phyfic, within the meaning of 
ce ad of rr and * Judgment accordingly. 


Hereupon | 


Caſes in Parliament. 


Hereupon, a writ of error in Parliament, was brought to 
reverſe this judgment; and, on behalf of the Plaintiff in error, 
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it was argued, that the conſequences of it would not only ruin S. Dodd. 


him, but all other apothecaries; as, in caſe of the affirmance of 
this judgment, they could not exerciſe their profeſſion, without 
the licence of a phyſician. That the conſtant uſage and practice, 
which had always been with the apothecary, was conceived to 


be the beſt expounder of this charter; and, that therefore, the | 


ſelling a few lozenges, or a ſmall electuary, to any perſon aſking 

a remedy for a cold, or in other ordinary or common caſes, 
Ra the medicines had a known and certain effect, could not 
be deemed unlawful ; or practiſing as a phyſician, when no fee 
was taken or demanded for the ſame. That the phyſicians, by 
ſtraining an act made ſo long ago, endeavoured to monopolize all 
manner of phyſic folely to themſelves; and if they ſhould 
ſucceed in this attempt, it would be attended with many 
miſchievous conſequences : For, in the firſt place, it would be 
laying a heavy tax on the nobility and gentry, who, in the 
lighteſt caſes, and even for their common ſervants, could not 
have any kind of medicine, without conſulting and giving a fee, 
to a member of the college : It would alſo be a great oppreſſion 
upon poor families, who, not being able to bear the charge of a 
fee, would be deprived of all kind of aſſiſtance in their neceſſi- 
ties: And, .it would prove extremely prejudicial to all fick 
perſons, who, in caſe of ſudden accidents, or new ſymptoms, 
happening in the night-time, generally ſend for the apothecary ; 


but who ſhould not dare to apply « the leaſt remedy, without 
OT the hazard of 90 ruined. 


* 


On the other fide, it was contended, that by ſeveral _— of F. Brown, 


the college, its members were enjoined to give their advice to 
the poor gratis ; and that not only to ſuch as could come to 
them for it; but every phyſician, in his neighbourhood, was 
obliged to viſit the ſick poor, at their own lodgings; and there- 
fore the objection, that, if the apothecaries could not adminiſter 


phyſic but by, the preſeript of a phyſician, the ; poorer ſort of F 


people would be loſt for want of proper remedies; had not the 
leaſt foundation. And, when theſe orders were obſeryed not to 
have their full intended effect, on account of the high prices, 
which the apothecaries generally demanded for the remedics pre- 
ſcribed, whereby the poor were detered from conſulting the 


Phy ſician, 


Cales in Barliament. 


—— phylician, for fear of the charge of the phyſic; the college, by 
3 joint ſtock, erected ſeveral diſpenſaries in town, where, after 
the phyſicians had given their advice gratis, the patients might 
have the phyſic preſcribed, for a third, and generally lefs, of 
what the apothecaries uſed to exact for it; by which expedient, 
many hundred perſons of mean condition, received their cures at 
- a very ſmall expence, and without one farthing profit ariſing to 
the;phylicians. That in caſes: of ſudden and immediate neceſſity, 
not only apothecaries, but any other perſon, might do his beſt 
to relieve his neighbour, without incurring the penalty of the 
law ; but there was no reaſon why the apothecaries, under that 
pretence, ſhould be permitted to undertake, at leiſure, all 
dangerous diſeaſes; and eſpecially where, as in this city at leaſt, 
a ſkilful phyſician may be as ſoon had as an apothecary. That, 
in common or trifling indiſpoſitions, the patients themſelves were 
generally their own phyſicians ; and would of courſe, ſend for 
any medicine, of which there had been common experience, for 
their cure, ard which the apothecary might lawfully make up 
and ſell; but, for the apothecary to be permitted to judge of 
diſeaſes in their beginning, whether flight or not, and to order 
Medicines far the ſame ; would prove both dangerous, and more 
chargeable. Dangerous, becauſe the moſt malignant diſtempers 
uſually begin with apparently inconſiderable ſymptoms, and are 
| many days before they appear in their proper colours; and, as 
ö | apothecaries are not bred to have ſuitable ſkill, the management 
tthereof ought not to be left to their judgment. And more 
chargeable, becauſe, be the difeaſe.ever ſo light, the apothecary 
will be ſure to preſcribe largely enough; and ſhould he chance 
to miſtake, then that diſtemper, which, by the diſcreet advice of 
a phyſician, might, by one proper medicine, have been eradicated 


| at the beginning, runs out into great length, to the extreme 
. hazard and great expence .of the 15 55 


> —— — 


Jener Bur, after hearing counſtl on this writ of error, it was 


23 17. Ox DrRTD and ADJuDGED, that the judgment given in the 
P- 482. 'Queey' s Bench, for the Preſident and College, or Commonalty | 
of the faculty of Phyſic, N nn abe faid William Rope 
ſhould be reverſed. 
2 


«Charles 
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Charles Dymoke, Gentleman, and James) appelants. , Caſe "ry | 
Selby, Serjeant at Law, | 


Sir John Hobart, Baronet, an Infant, 8 ſpon = WIR 
by his next Friend, 


24th November, - 1704. 


Yan act of Parliament, paſſed in 1694, the manor of Clifton, 
in the county of Bucks, to which the advowſon of the 
church of Clifton is appendant, was ſettled on Dame Elizabeth 
Hobart, the reſpondent's mother, for her life; with remainder 
to the reſpondent in tail, with divers remainders over ; ſubject 
to the payment of 2450/7. and intereſt, to Sir William Rawlinſon; 
for ſecuring which payment, the ſaid manor, c. was thereby 
veſted in Sir William for 10Qo years, but to be void on payment 
of the principal money and intereſt, on the 25th of Marc, 
1695 ; with power for him to fell a competent part of the 
premiſſes, 1 the P ſhould not be paid at that time. 


The mortgnge.money was not Fae; at the time limited by the 
act; and the appellant, being deſirous of purchaſing the next 
preſentation to the church of Clifton, employed Mr. Serjeant 
Selby, and one Mr. Kendall, to negotiate that purchaſe ; who, 
having agreed with Lady Hobart and Sir William Rawlinſon, for 
100 Guineas as the price; they, by deed, dated the 2gth of October, 
1699, in conſideration of that ſum paid to Lady Hobart, 
granted the next preſentation, to Mr. Serjeant Se/by and Mr. 
Kendall, who were thereby expreſſly impowered to preſent, 
whenever the, church ſhould become void; but, as Lady Hobart 
was only tenant for life, under the act of Parliament, there 
was a covenant inſerted in this deed, that if ſbe ſhould happen to 
die before the cburch became void, ſo that the grantees could nat 
preſent ; then her heirs, executors, or adminiſtrators, ſhould 
pay to them 107. los. within three months after her death... 
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The mortgage to Sir William Rawlinſon, being afterwards paid 
off, he aſſigned the 1000 years term to a truſtee; and covenanted, 
that he had done no act to incumber. 1 


In September, 1701, Lady Hobart died; whereby the manor 
and advowſon came to the reſpondent, ynder the limitations of 
the act. 


In April, 1703, the church became void; and Mr. Kendall, 
having previouſly releaſed all his intereſt under the above grant 
to Serjeant Selby, he, at the appellant's nomination, preſented a W 
clerk to the church ; whereupon the reſpondent, by his next 
friend, exhibited his bill in the Court of Chancery, againſt the 
appellant and the Serjeant, and alſo againſt the adminiſtrator: of 
Lady Hobart, to prevent the admiſſan and inftitution of the 
preſentee. | 


On the 19th of May, 1704, the cauſe was heard before the 
Lord Keeper Wright; who decreed, that the defendant Serjeant 
Selby, in whom the legal eſtate was veſted; ſhould: preſent ſuch 
perſon to the church, as the plaintiff ſhould appoint ; and, that 
the adminiſtrator of Lady Hobart, ſhould re-pay to the faid 
defendant, the faid ſum of 107 J. 10s. but without intereſt. 


From this decree, the defendant Dymoke- and Serjeant' Selby, 


appealed; inſiſting, that the appellant Dymote's truſtee, had a legal 


title, which could not be impeached in equity; for that the. con- 
tract Was fair and equal, and made with thoſe, who had power to 
make an abſolute ſale; and therefore, it differed from the caſe of 


a. common mortgagee, who could not make any ſuch ſale. That 


it was not in the power of the appeltants to recover the purchaſe 


money, becauſe the covenant was conditional; viz. if tbe truſtei 


could not _preſent, but which he could and muſt do, whether the 
decree ſtood or not; and therefore, it would be againſt common 


juſtice, to make the contract binding on one ſide only; and to 
puniſh the appellant Dymoke, who had done no wrong, not only 
with the loſs of his preſentation, but of the intereſt of his 
money, and his coſts of the fait.” That the diffolving- the 
contract by the decree, was a damage, even to the reſpondent ; 
becauſe, the 100 guineas and intereſt, was a diſcharge pro tanto, 
of the incumbrance upon the eſtate; and which, as the decree 


2 ſtood 
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ſtood, he was to repay, tho' he could not ſell the preſentation, 
That there wanted proper parties to the bill, namely, the perſons 
in remainder; Whoſe. eſtate; in caſe of the reſpondent” s death 
without iſſue, would be clogged with the payment of this 
money, without their privity or conſent. That the voluntary 
payment of this money by the reſpondent, after the church 
became void, would have been direct ſimony; and the decree, 
as to the reaſon of it, did not alter the caſe; but, if the decree 
was reverſed, the appellant would have the benefit of his 
contract, and the reſpondent of the da and thus 
juſtice would be done t to all parties. 


2 the other ſide it was Fer that Lady Hobart e being 


LT & © #% 


was TS a nh out of — ion, and had no intereſt, but 
barely as a ſecurity for his money, which was, in fact, paid him 
before the church became void; and it would be a very great 
miſchief, to countenance a grant by a mortgagee, out of poſſeſ- 
fion, to ſtrip the mortgagor, or his heir, of a right t to preſent to 
any church, that was within the mortgage. That both Serjeant 
Selby and Mr. Kendall, knew. that Lady Hobart was only tenant 
for life, and that Sir Milliam Rawlinſon was only a mortgagee out 
of poſſeſſion ; and therefore, they took her Ladyſhip's covenant 
for the re- payment of the money, in caſe ſhe ſhould die before 
the church became void; and, as the decree had directed the re- 
ent of this mne out of her eſtate, nobody was injuced. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED .and ,ADJUDGED, that the petition and appeal ſhould 
be diſmiſſed, and the decree therein complained of, affirmed ; 


and that the appellants 1 ſhould pay to the reſpondent, or his guar- 


dian, for his uſe, the ſum of 10%. for his colts. 


John 


1704. 
(GS) 


T. Vernon. 
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John Moore, the elder, ad. William 
Moore, and Jobn Moore, his ſons, ana Appell 
Others, 


Roger Croſſe, and John Crofſe, — = Reſpondents. 
| 2d December, 1704. 


P HILIP Moore, brother of the appellant Jobn Moore, ſenior, 


died in the year 1696, without iſſue; ſeiſed of a copyhold 
eſtate, called Trinity, part of the manor of Bradninch, and 
dutchy of Cornwall, leaving Edith Moore his widow ; who, 
according to the cuſtom of this manor, became entitled to the 
eſtate, during her widowhood. 


By the accuſtomed bounty and grace of the crown, the neareſt 
relations of ſuch of the tenants of this manor, as die without 
iſſue, have been admitted to renew the eſtate ; and accordingly, 
the lands in queſtion, had been e by the family of the 


Moore s, for above 200 years. 


Soon after the death of Philip Moore, Edith his with; came 
to an agreement with the appellant John Moore ſenior, that he 
ſhould hold this copyhold eſtate, during her widowhood, at the 
yearly rent of 20/.; and, that he ſhould be at liberty to apply 
in her name, but at his own expence, to. the Chancellor of the 
Exchequer, for a warrant, to nominate two lives to the eſtate, 
after the determination of her intereſt therein ; and, that thoſe 
lives, ſhould be the two infant appelizate. ; | 


Purſuant to this agreement, the appellant John was let into 
the poſſeſſion of the eftate ; and in Auguſt, 1696, he preſented a 
petition to the then Chancellor of the Exchequer, in the name 
of Edith the widow, and obtained a warrant for her nominating 
two lives, on paying a fine to the King of 70/1. ; but ſubject to 
theſe conditions, vis. Provided the eflate be perfefted, in fix months 
after the date of the warrant; and the warrant inrolled before the 
Auditors of the ſaid Dutchy, for the due charging the ſaid fine ; and 
that the fail ine, be firſt paid into the bands of the Receiver _ 

4 0 
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bands and ſeals. 


Theſe conditions not being firi#ly obſerved, for the reaſons 
after mentioned, and Edith being about to marry, whereby her 
intereſt in the premiſſes would- be determined ; ſhe applied to 
Moore, to continue the 20/7. per ann. for her life; which he 


refuſing, ſhe thought fit to take advantage of the non-perform- 
ance of the above conditions ; and, on that ground, ſhe in May, 


1697, applied for, and obtained another warrant, for the nomi- 


nation of two lives to the eſtate, upon the ſame terms and 


conditions as the former ; and, in conſequence of this ſecond 
warrant, ſhe nominated the reſpondents, for the two lives ; and 


the fine being thereupon paid, and the ſeveral other conditions 


performed, that buſineſs was finally concluded. 


But, the firſt warrant being ſtill ſubſiſting, the reſpondents, in 
Hilary term, 1699, exhibited their bill in the Court of Exche- 
quer, againſt the appellants ; praying, that that warrant and 
copy, might be furrendered and vacated, and, that the ſecond 
warrant and Copy, might be eſtabliſhed. 


The cauſe being at iſſue, and ſeveral ways examined, was 
firſt heard, on the 22d of February, 1702 ; when, the Barons 
being divided in their opinions, it was again heard in the 


preſence of the Chancellor, when the Barons were alſo divided; 


but Mr. Chancellor, being of opinion, that the plaintiffs ought to be 
relieved; it was decreed, that the firſt warrant ſhould be delivered 
up to be cancelled, and the court-roll of the firſt grant, and the 


copy thereof, and the admittance thereon, vacated ; and, that the 


ſecond warrant, grant, court-roll, and eſtate for the plaintiffs 
lives, in the tenement in queſtion, ſhould ſtand and be confirmed; 
and, that the plaintiffs ſhould quietly enjoy the eſtate, after Edith's 
widowhood, ſucceſſively, according to the ſecond warrant and 
grant; unleſs the defendants the infants, ſhould, within fix 
months after they attained 21, ſhew good cauſe to the con- 
trary; and, that in the mean time, an injunction ſhould be 
granted, for quieting the poſſeſſions of the plaintiffs, after the 
determination of Edith's eſtate. 


Vor.. I. | 2 From 
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8. Dodd. 


tho' the ſtrict letter of the warrant was not purſued, yet the 
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From this dectee, the defendants appealed; inſiſting, that 


non-performance of it, did not proceed from any neglect of the 
appellants, but from the neceſſity of the times, and the default 
of the officers of the Crown; for, that the fine was tendered ax 
the publication of the warrant, in c/ipt money, which was 
current at that time, and the only money which could then be 
procured ; bat, being refuſed, fecurity was, by the direction of 
the Deputy Steward, given fot the payment of the fine; and 
therefore ſuch ſecurity, ought, in a Court of Equity, and under 
chele to be taken as payment. That en ont 


to the —— at the audit, in chyt money, Me the rate at 
which it was then uſually paid and received ; but he tefuſed it, and 
gave time for the payment, till milled money could be procured, 
That as ſoon as milled money could be had, which was imme- 
diately after the expiration of the ſix months, the fine was paid, 

and accepted by the receiver, and by him anſwered to the 
Crown; and, that as the infant appellants, were the only perſons 
intereſted under the firſt warrant, their own laches, and much 
leſs the laches of the Crown Officers, or any other perſon, 
ought not to be imputed to them ; nor conſtrued to defeat them 
of an eſtate, which had been ſo long in the family; and eſpecially, 

as in this caſe, the Crown could not ſuſtain the leaſt prejudice. 


In ſupport of the decree, it was contended, that tho” this 
was a controverſy between private perſons ; yet, 4s it related to 
the rules and methods, of preſerving the revenues of the Crown, 
it highly concerned the Queen; for, if the conditions in theſe 
warrants, framed on purpoſe, as fences, to keep the Queen's 
treaſure in a right channel, might be broken through by a 
Deputy Steward, at his diſcretion; it would be 1 in his power, to 
put the Queen's fines into his own pocket, and to diſpoſe of this 
branch of the revenue, as he ſhoufd think fit. That the firſt 
warrant, having four conditions in it, and three of them not 
being obſerved; the whole became null and void. That it was 
a fraud and miſdemeanor in the Deputy Steward, to receive a fine 


upon a litigated watrant ; and eſpecially, when the receiver 


himſelf, who was the proper officer, had refufed to accept it; 


and to take promiſes, or PR of paper, for the Queen's money, 
without 
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without any order or direction, was ſtill worſe in 4 Deputy —— 
Steward; becauſe, it was to malte himſelf ſole Judge and Chan- 
cellor, of this part of the revenue. That if this decree ſhould 
be reverſed, the juriſdiction of the officers concerned in the 
Queen's revenue, would be confounded, and a way laid open for 
ill-diſpoſed perfons, to cheat the Crown at pleaſure; but, if it 
was affirtned, the.ancient eourſe of the Exchequer, and Dutchy 
of Cornwall, would he eſtabliſhed; the revenue preſerved, great 


frauds prevented, and the reſpondents quieted in the poſſeſſion of 
their eſtates. - WW | 


Ne e aftet hearing counſel on this appeal, it was pern | 
ORDERED and ADJVUPBED, that the ſame ſhould be diſmiſſed z Jour. vol. 17. 


and that the deerce therein complained of, ſhould be affirmed, P. 89. 


Edward Machen, and 7 0b © Appellants. | Caſe 24, 


Jobn Stanyon, Reſpondent. 
7th December, 1704. 


HE reſpondent, being principal regiſter, of * conſiſtory 

Court of the Biſhop of Gloucefter; on the 7th of July, 

1690, appointed the appellant Fortune, his deputy in that office; 

and the other appellant became ſecurity for Fortune, in a bond 

of 20001. penalty, for his due performance of certain articles, 
entred into between him and the reſpondent, on that occaſion. 


By theſe lee it was s agreed, that the ſaid John Fortune, 
during the time of his continuance in the office under the ſaid 
Jobn Stanyon, ſhould and might receive and take, to the uſe of the 
Maid Jobn Stanyon, all and ſingular the fees, benefits, perquiſites, 
profits, and emoluments, in any wiſe appertaining to the ſaid office: 
That the faid John Stanyon, ſhould allow to the ſaid Jobn Fortunt, 
one full fourth part of the profits of the ſaid office, for his pains 
in executing the ſame: And, that the ſaid John Fortune, ſhould 
monthly, or oftener if required, deliver unto the ſaid John 
Stanyon, a true and juſt account of all and ſingular the fees, 
Fab, perquiſites, and emalumente. incident or juſtly belong- 
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v hen a diſpute aroſe between him and Mr. Stanyon, about the 
monies received, for the copies and ingroſſments of wills and 


action againſt the appellant Machen, upon his bond, and obtain- 
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ing to the ſaid office, according to the table of fees belonging ty 
the ſaid office; which he ſhould, might, or ought, during the 
ſaid deputation, to have, take, and receive, for and in reſpect 
of the execution of the (aid office; and that, after ſuch account 
accepted by the ſaid Fohn Stanyon, the faid John Fortune ſhould 
pay to the ſaid John Stanyon, three full fourth parts of all and 
fingular the fees, perquiſites, and profits, of the ſaid _— 
detaining the other fourth part for himſelf. 


Purſuant to theſe articles, the alien Fortune entred upon 
the office, and continued therein till the 11th of Auguſt, 1694; 


inventories; Stanyon inſiſting upon his accounting for the 
ſame, and the other refuſing ſo to do, and claiming them to 
his own uſe, becauſe they were not contained in the table of fees. ; 


In conſequence of this diſpute, the Wan brought an 


ed a verdict; and, upon a new trial _ granted and had, he 
obtained another verdict. 


Hereupon, Machen brought his bill in Chancery, againſt both 
Stanyon and Fortune, to be relieved againſt the bond; and, that 
upon Fortune's accounting with, and paying Stanyon, what was 
due to him; the bond might be delivered up, and ſatisfaction 
acknowledged upon the judgment. Stanyon alſo filed a bill 
againſt Fortune, for a general account of all the profits of the 
office, during the time of his having acted as deputy therein. 


Both theſe cauſes were heard before the Maſter of the Rolls, 
on the 11th of February, 1702; when his Honour decreed, that 
the defendant Fortune, ſhould come to a particular account before 
the Maſter, for what he had received, according to the ſaid table 
of fees ; and alſo, for what he had received, for the copies of wills 
and inventories; but, reſerved the conſideration whether he 
ſhould pay for ſuch copies, and alſo the conſideration of colts, 
until after the Maſter ſhould have made his report. 


Mr. Stanyon, being diſſatisfied with this decree, appealed to 
the Lord ad and the cauſe being heard on' the 3d of 
November, 
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November, 1704, his Lordſhip decreed, that the defendant 
Fortune ſhould account for all the fees, perquiſites and profits, 
of the ſaid office, according to the table of fees, for all matters 
included therein, and aſcertained thereby ; but for all ſuch fees, 
perquiſites and profits, of the ſaid office, as were not mentioned 
in, and aſcertained by, the ſaid table, the ſaid defendant was to 
account for the ſame, according to his receipts: And what upon 
the ſaid account, ſhould appear to have been, or might have been 
received, by the ſaid defendant Fortune, as aforeſaid, he was to 
retain one-fourth part thereof, to his own uſe; and to pay over 
the other three-fourths to the ſaid Stanyon, at ſuch time and 
place as the Maſter ſhould appoint; together with his coſts at 
law, and of both the ſaid cauſes, to be taxed by the ſaid Maſter. 


From this decree, both the defendants appealed ; inſiſting, 
that it was contrary to the articles, by obliging the appellant 
Fortune, to account for fees and profits of the office, which were 
neither juſtly belonging, or incident to the office, nor mentioned 
in the table of fees, and which his predeceſſors conſtantly 
received to their own uſe; and that the coſts, ought to have 
been reſerved until after the account was taken, when it would 


appear which of the parties was in the wrong, and ought to pay 
coſts. 


On the other ſide, the reſpondent contended, that it was plain, 


from the whole tenor, as well as the expreſs words of the 


articles, that the appellant Fortune was to receive to the uſe of 
the reſpondent, and account to him generally, for all and fingular 
the lawful fees, profits and perquiſites, in any wiſe incident or 
belonging to the office, and not for the fees only, which were 
mentioned in the table; and, that after ſuch account was taken 
and accepted by the reſpondent, the ſaid appellant was to pay 
three-fourth parts -of all ſuch fees, perquiſites and profits, - to 
him, and retain the other fourth part thereof, for his pains in 
the execution of the office. And as to coſts, the reſpondent 


having obtained two verdicts on the bond, for performance of 


covenants, and the appellant Machen being relieved againſt the 
penalty of that bond; it was apprehended, that in all caſes of 
relief againſt penaltics, coſts follow of courſe. 


Vor. I. „ AccoRD- 


M. Davies. 
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and the decree therein complained of, affirmed ; and, that the 
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Argonp inn: 7. after hearing counſel on this appeal, it wh + 
QRDERED and ADJVDGED, that the ſame ſhould be diſmiſſed, 


appellants ſhould pay to the reſpondent, the ſum of 10/7. for 
his coſts, in defending the ſaid appeal. 


The Right Honourable Rebecca, Viſ- 
counteſs Dowager of Falkland, Exe- 
- cutrix of Anthony, Lord Vitcount| 
| Fallland, deceaſed; Sir Cloudeſiey| 2A 


Shovel, Knight, and Dame 2 Appellants. 


his Wife, Executgix of Sir John 
| Narborough, Knight, deceaſed, Fran- | 
cis WVicho Yon, Efq. and Others. | 


Pho Right Honourable William, Lord? 
' Cheney, Sir Walter Clarges, Baronet, | 


"and Prier Barwick, Doctor in Phyſic, Reſpondents. 
Executors of Chriſtopher, late Duke| 
of. Albemarle, deceaſed; & 


12th December, 1704. 


IR Wiliam Phipps, having diſcovered: certain wrecks upon 
the coaſt. of Hifþaniola, in America, acquainted? the appel- 
lants, and the Duke of 4/bemerle therewith, and requeſted 
them to be concerned with him in the recovery thereof; and, it 


being neceſſary to obtain leave from the Crown, for: this purpoſe, 


application was made; and; on the 18th of July, 1686, a grant 
was obtained in the Duke's name; authoriſing him, and thoſe 
appointed by him, to ſearch for, ſeize, and take up, all ſuch 
wrecks and riches, as ſhould be di ſcovered in the Gulph of Florida, 
and other places therein mentioned; from the ſaid 18th of Tut, 


1686, to the 18th of Tuly, 1689 ; rendring to the King/a tenth” 
Part of what ſhould be got. 


Ia 
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In order to aſcertain each party $ ſhare and intereſt in theſe 
wrecks, a certain deed was, on the i7th of Tanuary, 1686, 
entred into, between the Duke and the ſeveral other parties; 
reciting, that they had, at their joint hates equipped ſeveral 
veſſels for the expedition; and, that the Duke, in whole name 
the grant was taken, hat appointed Sir William Phipps his 
deputy, with full power to adventure to ſea with the ſhips 
agreed on; and, reciting the ſeveral other proceedings, which 
had been had in relation to the adventure; the Duke aſſigned to 
each of the parties, his and their parts of the ſaid ſhips, tackle, 


Se. and of what ſhould be - 5 of the ſaid wrecks ; - and / 


each patty covenanted, to 


ar his OR part of all 
charges and Toffes. 


% 


By another Heed, ad the 23 by of March, 1686, all the 
parties agreed to pay their Felpedtive ſhares of the charges, then or 
then after to be laid out and employed, in and about the execution 
of the power granted by his Majeſty, and maintaining the 
ſeveral ſhips and company in the intended voyage, or any other 
Voyage after to be made; by the major part of the parties con- 
cerned; ho were; from time to time, to tranſact and ſettle 
all things in relation to the adventures. 


The ſhips accordingly failed on their firſt voyage, an id, in 
June, 1687, türe l great ſucceſs; the Duke's 8 0 
the ptoflts of this voyage, andünting to upwards of 4000017. 


This encoufaged the parties, to reſolve upon a ſecond vi oyage ; 
but, having information, that what had been alteady done, was 
taken notice of by* the Spaniardi, and others; and fearing, that 
an attempt might be made on ſuch ſhips as ſhould be” ſent, 
which were not of force ſufficient to defend themſelves ; appli- 
cation was made tô tlie King for a hip of war, to aſſiſt in ſuch 
further adventure; and his Maj eſty accordingly granted the 
Fortfight "frigate; for that purpoſe: 


On this occaſion, another deed was made between the parties, 
dated the 12th of Auguſt, 1 687 ; ; whereby they reſpettively 


$433 4.4 


coverianted, that the Duke ſhould have one full fourth ſhare 
of all ſuch riches and treaſure, as ſhould be recovered in the 


ſaid expedition, of in any other voyage, ' thereafter to be made for 
7 the 


1704. 


future voyage or voyages; bearing a Proportional ſhare of all 


. other jubſequent voyage or expedition. 


this voyage proving alſo unſucceſsful, an end was put to. the 
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the ſame ; and the Duke covenanted to bear, pay, and defray 
one full fourth part of all ſuch coſts, charges, loſſes and 
damages, as ſhould be incident to the recovery of the faid 
riches and treaſure, and, in relation thereto, or to the voyage or 
voyages; and, that all things ſhould be managed by the majority 
of the ſaid parties, or their ſubſtitutes, as before. 


But, before this ſecond voyage was undertaken, the Duke 
Was E Governor of Jamaica; and, being obliged to 
go to his government, he, by letter of attorney, dated the 22d 
of Auguſt, 1687, empowered John, Earl of Bath, Paul Bowes, 
Eſq. and others, or any one or more of them, to meet and act 
with the reſt of the partners, on his behalf, and 0 adviſe and 
determine about the ſecond _ 


. 


And, by ER 2 dated the 2oth of Oftober, . between 
the Earl of Bath, Mr. Bowes, and the other partners; the Duke's 
ſhare was increaſed, by one. two and thirtieth part of all ſuch 
riches as ſhould be recovered, in that, or any other ſubſequent or 


charges and loſſes, which ſhould be expended in that, ar 7 


This ſecond voyage, by the death of Sir John Narborough, 
turned out unſucceſsful, ſo that a conſiderable loſs was ſuſtained; 
but the parties, being ſtill encouraged, determined on. a 
third voyage, and fitted out ſhips for that purpoſe ; the Earl 
of Bath ſtill acting as the Duke's deputy, and having executed 
a deed, dated the 5th of September, 1688, to that effect; but 


adventure. 


Before the accounts of theſe three voyages were ſettled, the 
Duke died; poſſeſſed of a very large perſonal eſtate, and having 
made his will, and thereof appointed the ee execu- 
tors. 


Soon afterwards, an account of the Duke's ſhare of the charges 
of the three voyages, was ſtated and delivered to the reſpon- 
dents; who directed Mr. Montage, the Duke's auditor, to 
examine the ſame, without ſtarting any objection to the Duke's 
being 
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being concerned in all the voyages; and Mr. Montage having 
accordingly examined this account, certified, that there was 
due for the Duke's ſhare of theſe charges, 24841. 65. 1d. 


But the Duke's $. executors declining to pay this money, the 
appellants, in Michaelmas term, 1693, filed their bill in the 
Court of Chancery, in order to compel ſuch 3 


The EPS was firſt heard by the Maſter of the Rolls, on the 
16th of June, 1696 ; when his Honour directed an iſſue at law, 
to try whether the defendant, the Earl of Bath, executed the 
deed of the 5th of September, 1688, conditionally, or not ; 
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and, whether any of the parties had notice of it. And, upon 


a re-hearing, this decree was confirmed. 


Whereupon, the plaintiffs appealed to the Lord Chancellor 
Somers ; and this appeal being heard on the zoth of May, 1698, 
his Lordſhip, . upon conſideration of the deeds, &c. diſmiſſed 
it, and affirmed the former decree. But the plaintiffs, being 


ſtill diflatisfied, applied to have the cauſe re-heard ; and, the 


ſame coming on before the Lord Keeper Wright, on the 14th 
of December, 1700, his Lordſhip diſmifſed the bill, as to any 
allowance for the third voyage; but directed an account, as to 
the firſt and ſecond voyages. - 


From this decree of diſmiſſion, the preſent appeal was brought; 
and, on behalf of the appellants, it was infiſted, that the 
adventure was of great advantage to the Duke, and that all 
things touching the ſame, were to be governed by the act of 
a majority of the partners, which was to be concluſive ; and, 
tho' the Duke had been preſent and diſſented, he would, 
nevertheleſs, have been bound by what was done by the 
majority: That in all ſea-adventures, the a&t of the majority 
of the part owners, concludes the reſt; and this rule, ought 


more eſpecially to obtain in the preſent caſe, becauſe it was 


lo expreſſly agreed in writing, and the covenants would, other- 
wiſe, be of no validity; and, if one party diſſented, or acted 
conditionally, nothing could be tranſacted in things of this 
nature. That what my Lord Bath did, reſpecting - the ird 
expedition, was abſolute, and without reſtraint, and not condi- 
tional; nor is it fo pretended by the reſpondents, ſave only 
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Fer with regard to his executing the deed of the 5th of September, 
et, 1688; which was for the hire of the thip Forgirbr, but 
which, on acconnt .of the revolution that ſoon afterwards 
happened, never went that voyage; and therefore, no other 
charge was, on that account, oecaſioned to the partners, than 
merely the expence of obtaining that deed from the Crown. 
That all the three voyages were made, within the time granted 
by his Majeſty's letters patent ; and, as in caſe the third 
voyage had turned out fucceſsful, the Duke would moſt clearly 
have been entitled to his ſhare of the profits; ſo, as it proved 
6therwife, he ought, for the fame reaſon, to bear his ſhare 
of the loſs; and that, therefore, fo much of the decree as 
diſmiſſed the appellant's bill, ought to be reverſed. 


N. Courtney. On the other fide it was contended, that the reſpondents 
ought not to come to any account for the third voyage, becauſe 
the Earl of Bath executed the deed of the 5th of September, 
1688, conditionally, that the Duke's aſſent thereto ſhould be 
obtained; and that the appellants, by declining to try the 
iſſue, admitted the fact, and that they had notice: Befides, if the 
Earl, or any other of the Duke's truſtees, had made any abſolute 
contract; it could not have bound the Duke, becauſe they had 
no authority from him for that purpaſe. That the general 
words of binding by majority, in the deed of the 23d of 
March, 1686, was only a covenant between the other partners, 
in which the Duke was not included; and, the general words 
in the other deed of the 12th of Augu/t, 1687, referred only 
to the ſhips and voyages therein particularly mentioned, and 
to ſuch .other things, as ſhould be thought fitting in relation 
thereto. That all theſe general words of binding by majority, 
ought to be conſtrued as relating to the other partners, who 
had fix parts in eight; and not to include the Duke, who had 
the other two eight parts, and ftood ſingly by himſelf; for 
otherwiſe, any two of the fix would be a majority upon the 
Duke, who was ſingle; and they might have charged his 


hate, with as many more expeditions as he had thought 
fit. 


Drenzz Bur, after hearing counſel on this appeal, it was ORDERED 
reverſed 18 , . . . . 

Jour. vol. 17. and ADJUDGED, that the decree of diſmiſſion therein complained 
p. 597» of, {hould be reverſed; and, that the executors of Chriftopber, 


* * late 
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late Duke of Aibemarle, ſhould account with the mm o 


the e of the third voyage *. | Rs. "ot | 
Bennett Sherrington, — . Appellant. Caſe 26. | 


Thomas Smith, H. enry Harris, and Others, TO 
I 3th December, 1704. 


N February, 1666, Leonard Bennett mortgaged the rectory 
of Chippmg-Wycomb, in the county of Bucks, to Fohn Plummer, 
for ſecuring 5004, and intereſt ; and, in February, 1674, he 
made another mortgage of the ſame rectory to Henry Doble, 
for ſecuring 640/. and intereſt ; and Doble afterwards advanced 
4001. more, to diſcharge fome prior incumbrances, 


In 167 5, Doble exhibited his bill in Chancery, againſt Plum- 
mer and Bennett ; praying, that he might be at liberty to 
redeem Plummer's mortgage, and that Bennett might redeem 
him, ar ſtand forecloſed ; and, foon afterwards, Plummer brought 


his bill againſt Doble and Bennett, that they might redeem — 
ar be forecloſed. 


Both cauſes were heard on the zd of May, 676, DOR: it 
was referred to the Maſter, to ſtate what was due to Plunmer, 
for prineipal, intereſt and coſts; and it was decreed, that 
Dabis ſhoutd be at liberty to redeem him on payment thereof; 
and, thes the Maſter ſhould likewiſe ſtate, what was due to 


19 


1 


| - 
*The appellants afterwards petitioned the Houſe, for an explanation of this 
judgment, as to their baving intereſt for the Duke's ſhare, by them advanced 
towards the third voyage, \in ſuch manner as they had intereſt for the Duke's 
fhare of charges, by them advanced in the two former voyages; and, after hear- 
ing one counſel on each fide, it was, on the 28th of February, 1704, ordered Jour. vol. 17. 
and adjudged, that the following words ſhould be added to, and made part of the P. 673. 681. 
judgment, via. And, that the reſpondents ſhall account with the petitioners, 
for the charge of the third voyage; and, that what ſhall appear to be due to * 
the appellants upon ſuch account, ſhall be paid to them, with intereſt, in ſuch 
* manner as is directed, in the Court below as to the account e. the two 
* former voyages,” 


Doble 


S. Dodd. 


that there was due to Plummer, for principal, intereſt and coſts 


heirs at law, exhibited a bill of review againſt the reſpondents, 


point of form; whereupon, the defendants demurred ; and, on 


J. Walker, 


mu length of time. 
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Doble for principal, intereſt and coſts ; and, if Bennett did not 
pay Doble, what ſhould be ſo found due to him, together with 
what he ſhould pay Plummer, then Bennett was to ſtand abſo- 
lutely forecloſed. — — 


The Maſter, by his report of the 23d of June, 1676, certified, 


on his mortgage, 4711. 3s. 4d. and, by another report of the 
1ſt of July following, he certified, that there was due to 
Doble, for principal, intereſt and coſts on his mortgage, 10461. 
6s. 5d. which, with the 4711. 35. 4d. that he was to pay 
Plummer, made 1475 l. 3s. 4d. and, deducting 3811. 95. 99. 
which Doble had received by rents and profits, there remained due 
1136/1. which Bennett was appointed to pay Doble, on the zd 
of February, 1676, * in default thereof, to ſtand . 


| Both theſe reports were fmt the decree was inrolled, 
and Doble paid the 4711. 35s. 4d. to Plummer, and took an 
aſſignment of his mortgage to a truſtee; but, Bennett neglected 
to pay Doble any part of the 1136/7. and. conſequently, Doble, 
and thoſe claiming under him, held the premiſſes as a forecloſed 
eſtate, without any claim or diſturbance from Bennett, though 
he lived till April, 1698. 


But, in November, 1702, the appellant, as one of Benne?t's 


who were the repreſentatives of Doble, to reverſe the former 
decree; ſuggeſting ſome errors therein, which were merely in 


arguing the demurrer before the Lord Keeper Hrigbt, on the 12th 
of May, 1704, it was allowed, and the bill of review diſmiſſed. 


From this order, the plaintiffs appealed ;- alledging, that 
Bennett was a cloſe priſoner, from the time of the decree, until 
his death ; and, that this conſtant impriſonment, was a ſufficient 
anſwer to the equitable bar ſet up by the demurrer, from the 


But to this it was faid, on the other ſide, that the decree 
having been made above 27 years before the bill of review 
was filed; ſuch bill, being in the nature of a writ of error, 

| ought 
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onght not to be allowed, either by the words or equity of the 7 

ſtatute, Which takes off writs of error to reverſe judgments, Lange 
after a lapſe of 20 years; and, that the admitting bills of 


review, after ſo long an acquieſcence, was not only without 
nn but would be of the moſt dangerous conſequence. 


AcCcoRDINGLY, after hearing counſel on this appeal, it was 1 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, jour. vol. 17. 
and the decree and orders therein complained of, affirmed ; and, ?: 598. 
that the appellants ſhould pay to the reſpondents, the * of : 

201. for their coſts, in defending the ſaid appeal. 


£1 


Fobn Prinn, Eſq. ti „ nee, 
N | 5 Error. a 27. 
John Howe, Eſq. = Defendant | 


29th January, 1704. "Np 


HE defendant being a candidate, to repreſent the county , Mod. 107. 


of Glouceſter in Parliament, and alſo a Juſtice of the 1 


Peace for that county; the plaintiff, in the preſence of many Viner, vol. 1. 


of the electors, ſpoke of the defendant in the following words: * — 


8 ; * 499. ca. 13. 
Don't you give your vote for Mr. Howe, for he is a Jacobite, and 


for bringing in the Prince of Wales, and for bringing in popery, to 
deftroy our nation. And ſome time afterwards, when the 
defendant was a deputy lieutenant of the ſaid county, and a 
privy counſellor ; the plaintiff, in the preſence of many perſons, 
ſpoke the following words of him: I was arreſted at the ſuit 
of the Right Honourable John Howe, Es. and it hath coſt me 
58. and 6d. for my break-faſt, and, if you don't vote for him, he 
will ſerve you ſo too; and I know why'it is, tis becauſe I would 
not give my conſent to him, to bring in popery, and the Prince of 


On aw : ator: © bhouphe" for theſe ſeartdalites words, the 
defendant in error obtained a verdict, and 4001. damages; and, : 
upon a motion in arreſt of judgmefit, the fingle queſtion being, 
whether the words” were a&inable? the Colitt® of Queen 8 

Vo. 14 — 45 Ee: 2 - — Bench” 
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8 Bench were unanimouſly of opinion, that they were; and 


w— gave judgment accordingly : and this judgment was afterwards 
i affirmed, 1278 a writ of error, in the Exchequer Chamber. 


T. Powys. , To reverſe both theſe judgments, the preſent plaintiff 
bronght a writ of error in Parliament; but neither of the 


S. Haicourt, 
printed _ caſes, contains any reaſons, either for or againſt the 
reverſal, 
J. Moonta- | AFTER hearing counſel. on both fides, the Judges were 
pue. 
1 ordered to look into the precedents; and to attend, and inform 


the Houſe of what they ſhould find, relative to the matter. 
The Judges accordingly tended ; and, after hearing their 
report of the precedents, and a ſecond argument by the defen- 
JuvowmsxT dant's counſel ; it was ORDERED and ADJUDGED, that the 
zan, judgment given in the Court of Queen's Bench, and the affirm- 


Jour. vol. 17. 

b. * 625. ance thereof in the Exchequer Chamber, ſhould be affirmed; ; 

635. 4 and, that the record ſhould be remitted, to the end, execution 
might be had thereon, as if no ſuch writ of error had been 


brought. 


. 2 . * 
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Caſs 28. Charles Godolphin, Eſq. and El 2 


Zabeth, his Wife, adminiſtra “ 


trix with the will annexed of Plaintifh | 


Sir William Godolphin, Knight, U in Error. 


| Thomas Tudor, Eſq. executor of EP TR: 
Thomas Tudor, Gentleman, at 


31ſt January, 7 Aol 


IN Michaelmas term, 1703, the plaintiffs 4 gal | 
bs. "g the defendant, upon a bond of 2000 l. dated the 1ſt of 
Y.ner,vol,x6 January, 20 Car. 2. entered into by the defendant's teſtator, to 
. . 5. Sir William Godolpbin, deceaſed; and, upon oyer of this bond, | 
* „J the condition appeared to be, for the performance of certain 

articles of the ſame date, made between the plaintiff s s teſtator 8 

of che one part, and the defendant's teſtator of the other 6; 


6 Mod. 28. 


Caſes in Þ artiam ent, 
To this declaration, the defendant pleaded, that by thoſe articles 


99 


2 


(after reciting, that Sir William Godolpbin had, the ſame day, by — 


his deed poll, granted to the faid Thomas Tuder, a deputation of 


his office of Auditor of Wales} it was mutually agreed between 
them; and the ſaid auditor, in conſideration of the yearly 
payments, covenants and agreements therein mentioned, did 


covenant; that the deputy, ſo long as he ſhould continue deputy 
of that office, ſhould have to his own uſe, all ſuch fees, perqui- 


ſites, and profits, as were of right, and ought to come and 
be payable to the Auditor, for, or by reaſon of that office, or 
the execution thereof. And the deputy, in conſideration thereof, 
covenanted to pay the auditor, the full and clear annual ſum of 
200 /. by quarterly payments, ſo long as he ſhould continue 
deputy in that office; and, at his own charges, to execute the 
office, and perform all duties, and pay all expences incident 


thereto, and to indemnify the Auditor from all forfeitures and 
failure. 


The defendant then averred, that the ſaid office did concern 
the auditing accounts of his Majeſty's revenue of his princi- 
pality of Wales; and, that by an act of Parliament, 5 Edw. 6. 
it is enacted, That if any perſon or perſons, ſhall bargain or 
« ſell any office, or deputation of any office, or receive any 
** money, or take any agreement, covenant, bond, or aſſurance, 
* to receive or have any money, or other profit, directly or 
* indire&ly, for any office or deputation of any office, which 
* ſhall concern the adminiſtration of juſtice, the controul- 
ment, or payment of any of his Majeſty's revenues, auditor- 


* ſhip, or ſurveying any of his Majeſty's honours, manors, 
* lands, or hereditary cuſtoms, or any adminiſtration, or 


*« neceſſary attendance to be had, in any of his Majeſty's 

* cuſtom-houſes, or any clerkſhip, to be uſed in any Court of 
| © Record, where juſtice ſhall be to be adminiftred ; every 
* ſuch perfon, ſhall not only loſe and forfeit, all his and 
* their right and intereſt in or to ſuch office or deputation, 


* but alſo, all and every ſuch perſon and perſons that ſhall 


* give or pay any ſum of money, or ſhall make any 
agreement, bond, or aſſurance for any of the ſaid offices, 


or the deputation thereof, ſhall immediately, upon ſuch 


money paid, or bond or agreement made for any ſum of 
* money, or reward to be paid, be adjudged a diſabled perſon 


P cc in / 
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* in law, to. enjoy ſuch office or. deputation, and all fach 
te agreements, covenants and bonds, ſhall be void. That the 
Auditor, 1ſt Fanuary, 20 Car. 2. was ſeiſed of that * 
by virtue of his Majeſty's letters patent, dated the yth of 
Ocober, 16 Car. 2. and, before making the bond and 3 
the ſame 1ſt of January, 20 Car. 2. made a deputation of that 
office to the defendant's teſtator, to hold quam diu fe bene 
geſſerit. And, that the deputation was made, upon the agree. 
ment between them, that the deputy, from the making of 
the ſaid deputation, ſhould yearly, ſo long as he continued 
deputy i in that office, pay the Auditor the full and clear annual 
ſum of 200/. for the deputation ; and, that for the ſecurity 
of the payment of the faid ſum, for the ' ſaid deputation ſo 
made, and, in proſecution of that agreement ; the articles and 
bond were made ; by reaſon whereof, the articles and bond, by 
virtue of that ſtatute, became void. 


The plaintiffs replied, that King Charles II. granted their 
teſtator a patent of that office, to be executed by himſelf, or 
his deputy for his life; and granted to him the yearly fee of 
201. payable at the receipt of the Exchequer, with all other 
fees, wages, diets and rewards, belonging to the ſaid office; 
and, that being ſo ſeiſed, he made the deputation in the 
defendant's plea. And the ning averred, that, at the making 
of the deputation, and during all ſuch time as Tudor was a 
deputy, the juſt and legal yearly wages and fees, to the faid 
office of right belonging, did amount te 339 J. 105. pen ann.; 
and, that the deputy received ſo much yearly, during his deputation, 
from the Exchequer for the ſame ; and they afligned a breach, 
that 800 J. for the yearly payment in. the articles expreſſed, 
was due for four years, ending at Michaelmas, 1686. 


The defendant rejoined, that the wages and fees, did not 
amount to above 100/. in any year after the deputation, during 
the life of the deputy ; and, that the deputy, did not receive 
in any one year, 339/. 105. or any other ſum, as, the. plaintiffs 
had replied, more than the ſum of 1001. for fees and wages 
belonging to that office. | | 


To this rejoinder, the plaintiffs demurred, and the defendant 
joined in demurrer ; and, the caſe having been ſeveral times 
2 argued 


argued in the Court of Queen's Bench, the Judges, at length, 


unanimouſly gave judgment for the defendant; that this deputa- 
tion and agreement, were void by the ſtatute. 


But, to reverſe this judgment, the plaintiffs brought a writ 
of error in Parliament; inſiſting, that the certain fees and 
allowances to this office (as appeared by a ſchedule annexed to 
their caſe) amounted annually to 402 J. 10s. beſides contingent 
fees and profits, and other . confiderable advantages ; and there- 
fore, the reſerving only 200/. out of all theſe, could not be 
thought any hard uſage of the deputy, and much leſs amounted 
to a ſale of the office. That the agreement was fair, and 
thereby, a very liberal proviſion allowed the deputy; that no 
advantage was taken of this agreement duripg the life of the 


by the act of Parliament, if the office was forfeited ; and, 
that no other uſe could be now made of a rigorous conſtruction 
of that ſtatute, but, to excuſe the deputy from accounting to 
his principal, under the ſcreen of his own tortious act. 


On the other ſide it was contended, . that the deputation was 
void by the ſtatute ; becauſe, the 200 J. was not reſerved, payable 
out of the profits of the office, if they ſhould amount to ſo much, 
but for the deputation, That therefore, the deputy muſt, at all 
events, pay 200/. per ann. and bear the expence and burthen 
of executing the office, altho' the fees and perquiſites ſhould 
not amount to half ſo much; and, conſequently, he bought rhe 
deputation, and was manifeſtly under a temptation to oppreſs 
and exact in his office, to fave himſelf ; which was the chief 
inconvenience, the ſtatute intended to provide againſt. 


AnD, after hearing counſel on this writ of error, it was 


ORDERED and ADJUDGED, that the judgment given in the Court 


upon, as if no ſuch writ of error had been brought. 


3 D d Beer 


parties, whereby the public might receive the benefit intended 
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C. Bonython. 


S. Harcourt. 
J. Cheſshyce. 


JoundGmenT 


- atirmed, 


Jour. vol. 17, 


of Queen's Bench, ſhould be affirmed; and, that the record P. 638. 
ſhould be remitted, to the end, execution might be had there- 
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"Robert Burt. Appelle 
Sir Thomas Rawlinſon, * 221 | Reſpondent. 


12th February, 1704- 


N December, 1692, the reſpondent, and one Sedgwick, (ſince 
deceaſed) as part-owners of a ſhip, called the Royal Fame; 
and Mary, and the appellant, as Captain of that ſhip, entred 


_ Into a charter-party with the Eaſt-India Company, for making a 
voyage, with the ſaid ſhip, to the Zaft-Indres ; and it was 


thereby, inter alia, agreed, That the Governor and Company 


were not to pay the owners any freight, until ſix days after 
the ſaid ſhip ſhould return to the Port of London, and make 
a full delivery of her lading, into the Company's warehouſe; 


*© 'but the maſter might detain the impreſt-money. And, that 
« if the ſhip ſhould be loſt in her voyage, the Maſter and 
© owners ſhould not expect any other ſatisfaction, than the 


bes impreſt-money, for the freight and demurrage of the ſhip.” 


The impreſt- money, was 2010. and the Captain, Banz 


Hired ſeamen to navigate the ſhip, For her ſaid voyage ; did, 


by the direction of the owners, take bonds from thoſe ſeamen 


: reſpectively, to himſelf, in the penalty of 200/. that they 


ſhould not demand any wages, more than the immune 
until the ſhip's arrival at the Port of London. 


The ſhip accordingly, —— on her voyage; ok 
Having delivered part of her outward- bound cargo at Fort Sr. 
George, ſhe failed from thence with the refidue, for Bengal; 


but, in going up that river, was, by the negligence of the 


pilot, unfortunately loſt. 
. if 


Upon the Captain 8. return to England, a ſuit was commenced 


againſt him in the Admiralty oma by the ſeamen, for the 


payment of their wages for the outward-bound voyage ; and, 
the owners having refuſed to defend him againſt this ſuit, he 
exhibited his bill in the Court of Chancery, againſt both them 


and the ſeamen, for an inj junction and relief; and for e 


? 1 
* 
* 

* 

1 
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of 282 J. as due to him for his own wages, and 2671. 195. 7d. 
which he had, during the voyage, advanced to the ſeamen for 
clothes, Cc. An injunction was at firſt granted, but, it was 
afterwards, diſſolved by Lord Chancellor Somers; his Lordſhip 
declaring, that be could not flop rhe ſeamen's proceeding for their 
wages; and, that if they recovered againſt the plaintiff, be had his 
remedy againſt his owners, 


The ſuit in the Admiralty Court now going on, the Captain 
made the beſt defence he was capable of, againſt it; and parti- 
cularly inſiſted on, and gave in evidence, the bonds which the 
ſeamen had entred into, ut to demand any farther wages, until 
the ſhip's return to the Port of London ; but, that Court declared 
theſe bonds to be unjuſt, and void in law; and therefore, gave 
ſentence againſt the Captain for 695 as the amount of the 
ſeamen's wages, for the outward-bound voyage; and which 
ſum, he was accordingly obliged to pay. 


On the 25th of Tune, 1703, the cauſe in Chancery, was 
heard before the Lord Keeper Fright; when his Lordſhip 
declared his opinion, that the plaintiff, by ſealing the charter- 
party, and taking the bonds from the ſeamen, had harred 


himſelf from any right to his wages, or having any ſatisfaction 


from the owners, in reſpe&t of the money which he had been 
compelled to pay the ſeamen, by the decree of the Admiralty 
Court; and therefore, ordered the bill to ſtand diſmiſſed. 


But the plaintiff, having applied for a re-hearing, the cauſe was 
accordingly re-heard, on the 22d of May, 1704 ; when his Lord- 
ſhip was pleaſed to affirm his former decree, with this addition ; 
that it ſhould be without prejudice to the plaintiff's bringing a 
new bill, for the impreſt-money, or his proceeding at law, or in 
the Admiralty for the ſame. 


From both theſe decrees, the plaintiff appealed ; inſiſting, 
that he had no manner of intereſt in the freight or cargo of the 
ſhip, and was to have had nothing more than bare wages for his 
voyage, in caſe the ſhip had returned ſafe; but, in that caſe, 
the benefit of the freight, to the amount of near 10, 0000. 


R. Buckby. 


would have belonged to the owners; who, therefore, ought to 


pay the ſeamen; according to the reaſon of the common maxim, 
that 
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that freight is the mother of wages. That tho' in all caſes, the 


- ſhip never returned; and, in all caſes where the owners loſe 
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Captain of the ſhip, who hires the ſeamen, is liable to pay 
them ; yet, it was never known, except in this particular caſe, 
but that he had his remedy againſt the Owners, to. recover of 
them, whatever wages he had been forced to pay. . That the 
appellant had done no act, to waive or rehinquith this right; for, 
as to his joining in the charter-party, it was a meer matter of 
form, and never required, where the Captain has no intereſt in 
the ſhip or freight, but by the Eaff-India Company; nor was 
there any thing in this inſtrument, which could exclude the 
appellant from his wages, or deprive him of any right that he 
had before; and, as to the ſeamen's bonds, they were taken by 
the direction, and for the benefit of the owners, and therefore 
ought not to be made uſe of by them, 1 the appellant's 
juſt demands. 


On the other ſide it was contended, that the appellant alone 
hired the ſeamen, and not the owners ; nor did they, in any 
ſhape, concern themſelves in it; and therefore, by law, the 
appellant only ought to pay them. That neither the ſeamen, 
or the appellant, could, by law, claim any wages, becauſe the 


both ſhip and freight, no wages can be claimed by the ſeamen. 
But, what put the matter beyond all diſpute was, that the appel- 
lant, by the charter-party, and the ſeamen, by their bonds, had 
agreed not to have or demand-any wages, unleſs the ſhip returned 
to the Port of London, and delivered her Roe 
cargoe; but which was never done. 


Bur, after hearing counſel on this appeal, it was ORDERED 
and Ap J Up ED, that the two orders of diſmiſſion therein 
complained of, ſhould be reverſed; and, that the parties ſhould 


be at liberty to bring their appeal from the Court of Admiralty, 
to a Court of Delegates. 
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Philip Traherne, ſenior, and Php: Tra- 


| Appellants. Caſe 30, 
herne, junior, — * 8 


Richard Sadler, Join Nee and aun Reſpondents 
— e, = — 


4th December, 1705. 


N the 1ſt of Fuly, 1703, a warrant upon an execution, 
at the ſuit of Jas Ent, Eſq. and Catherine, his wife, 
was delivered to the appellant Philip Traherne, junior, as bailiff 
of the halfchundred of Clavering, in the county of Eſſex ; to 
levy 1200/. beſides coſts, on the goods of one Richard Bains, 
returnable in Michaelmas term following ; and, by virtue of this 
warrant, Traherne ſeized the corn growing on Bains's farm, 
called Berden Priory, and ſome other goods, which were 
appraiſed at 5667. 6s, 10 d. 


The reſpondent Richard, having a mortgage of this farm, 
brought his ejectment, and obtained judgment; and, on the 
20th of Auguſt, 1703, before the corn fo ſeized, was carried into 
the barn; the other reſpondents, as attornies for Richard. 
brought Traherne, junior, a warrant upon the judgment in 
ejectment, from the Sheriff of Eſſex, to deliver poſſeſſion of 
the farm to them, for the uſe of the reſpondent Richard. 


In conſequence of this, Traherne was about to hire barns 
elſewhere, in order to houſe the corn; but John Sadleir and 
Becklez, conſidering that the farm would ſuffer, if the ſtraw was 
not ſpent upon it; they, on the 27th of the ſame month, agreed 
with Traherne, „that he ſhould have the uſe of the barns to 
lay and threſh the corn in, till Lady-day following; and, for 
* this, all the ſtraw was to be ſpent on the farm.” Accord- 
ingly, poſſeſſion was delivered in purſuance of the warrant, and 
all the corn was carried into the barns. 
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Traberne, junior, uſed his utmoſt diligence in threſhing out 
the corn, in order to pay the execution- monęy; but, the ſeaſon 
being wet, and the corn having run much into ſtraw, more 
time than uſual, was taken up in threſhing it; and, in fact, 
Vor. I. "4 not 
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— not more tha half of it was threſhed, at the return of the 
170 
LL warrant. 


The farm was held by leaſe, under Chris Hoſpital, at the 
yearly rent of 1507. of which, there were two years in arrear, 
at Michaelmas 1703 ; and, for the payment of this rent, the 
reſpondent Richard was liable, as being in poſſeſſion under his 
ejectment; but, in order to get rid of this obligation, he 
informed the Hoſpital, of the ſeizure which had been made of 
the corn ; and, that a great quantity of it was ſtill in the barns 

upon the premiſſes, and therefore prevailed with the Hoſpital 
to make a diſtreſs upon it, for the rent ſo in arrear. 


The diſtreſs was accordingly made, and the corn locked up in 
the barns; but young Traber ne, looking upon this as a contri- 
vance of Sadleir gs, procured a warrant from the High Sheriff, to 
oppoſe ſuch diſtreſs; and, in conſequence of this warrant, he, 
and the other appellant, his father, broke open the locks, which 
had been put upon the barn-doors; and afterwards, went on in 
threſhing the corn. 


The Hoſpital, declining to trouble themſelves any farther in 
this buſineſs, and conſidering Sadler as their tenant, demanded 
| payment of the rent from him, and he accordingly paid the 
N ſame; but, upon giving ſecurity, to indemnify the Hoſpital, he 
J got leave to uſe their name, in an action againſt the appellants, 

| for reſcuing the diſtreſs: And, having brought the action, it 
| was tried at the Aſſizes for the county of Efex ; and a verdict 


obtained againſt the appellants, for 1087. as the value of the 
goods diſtrained. 


The appellants, whoſe defence upon the trial was of an 
equitable nature, thereupon exhibited their bill in the Court of 
Chancery, againſt the reſpondents, and the Hoſpital; praying, 
that the reſpondent Richard, might be decreed to pay the 
Hoſpital, the money recovered by the verdi&; or otherwile, to 
indemnify the appellant from the ſame. But, when the cauſe 
came on to be heard before the Lord Keeper //right, on the 
18th of May, 1705; his Lordſhip, was pleaſed to order, that the 
bill ſhould ſtand diſmiſſed, with 405. coſts, as to the Hoſpital; 


and, as to the other defendants, with coſts to be taxed. 
| From 
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From this decree, as to the preſent reſpondents, the plaintiffs 2 
appealed ; inſiſting, that the two years rent, due to the Hoſpital Wt 
at Michaelmas, 1703, was properly and only due, from the R. Turner. 
reſpondent Richard Sadleir, he being their tenant from July, 

1701. That it was implied in the agreement, that Traberne, 
junior, having the uſe of the barns till Lady-day, 1704, and the 
reſpondent Richard, receiving the benefit of the ſtraw ; Traberne 
ſhould not be moleſted during that time, either by Sadleir 
himſelf, or by any other perſon, by his order, or by means of 
his neglecting to pay the rent. That the diſtreſs, and action of 
reſcous, tho' formally the acts of the Hoſpital, were, in ſubſtance, 
the acts of the reſpondent Richard, and redounded ſolely to his 
benefit; in regard, the money thereby recovered, would go 
towards leſſening the rent, which he was bound to pay. And 
therefore, and as the whole of Sadeir's proceedings, were in 
fraud of his own agreement; it was hoped, he would be decreed 
either to pay the Hoſpital the 108/. and the coſts of ſuit; or elſe 


to ſave the appellants harmleſs from the ſame, and alſo pay 
them their coſts. 


On the other fide it was contended, that the Hoſpital ought C. Fhipps. 
to have the full benefit of the verdict, and that the appellants S. Cowper. 
were not entitled to any relief; there being no proof in the 
cauſe, that the reſpondents had committed any breach of their 
agreement, or were guilty of any fraud in the premiſſes. | 


Bor, after hearing counſel on this appeal, it was ORDERED 2 
and ADJUDGED, that the ſaid decree of diſmiſſion ſhould be jour. vol. 18. 
reverſed; and, that the reſpondent Richard Sadleir, ſhould pay to P.“. 

the appellants, what they had paid, or were further to pay to 

the Hoſpital, as landlord; and alſo, the appellants damages 

and coſts, both at law and in equity; and, that ſuch damages _ 
and coſts, ſhould be taxed and aſcertained by a Maſter of the —_ 
Court of Chancery. 


Richard 
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Caſe 31. Richard Cole, = 3 Plaintiff J 
| + 1n Error, 
Daniel Rowlinſon, - = = Defendant 
. "O GSC. FLA 7 
p „ £0 4 . 
2 ; , Toth December, 1705. 
mg 234: FN the trial of an ejectment, the jury found a ſpecial 
n verdict, to the following effect: That John Billingſh, 
ca. 42. p. ing poſſeſſed of a long term for years, in a toft or piece 
209. ca. 29. 


, ground, in Nicholas Lane, London; upon which ſtood part 
of a houſe called The Bell Tavern; and, being alſo ſeiſed in fee, 
of the other part of the ſame houſe; intermarried with Hannah 
Dix, the widow and relict of Robert Dix; by whom ſhe had 
three ſons, then livin 8. namely, Robert, Thomas, and Chriſtopher 
Dix. | 


That after ſuch marriage, and after a ſon born, named Jobn; 
by indentures of leaſe and releaſe, dated the 5th and 6th of 
September, 1672, made between the faid John Billing fly the 
elder, and Hannah his wife, of the one part, and certaih truſtees 
of the other part; the ſaid Jobn Billing fly, in conſideration of 
40007. which he had received with his ſaid wife, did grant and 
convey to the ſaid truſtees, and their heirs, © the meſſuage called 
«© The Bell Tavern, with the appurtenances ; and all the toft or 
« piece of ground, lying behind the ſaid tavern, and then lately 
<« built upon by the ſaid Jobn Billing fly; and the building thereon 
< erected, and then laid to, and uſed with the ſaid tavern ; and 
< all the eſtate and intereſt of him the ſaid John Billing ſly, in 


A 


and to the ſame”. To hold to the ſaid truſtees, and their heirs, 


to the uſes following; ; to the uſe of the ſaid Jon Billing ſh, 
« for the term of his life; and then, to the uſe of the faid 
« Hannah, his wife, for the term of her life; and then, to the 
„ uſe of John Billing fly, their ſon, in tail; and then, to the 
*© uſe of every other ſon, of that marriage ſucceſſively, in 
tail; and, for want of ſuch iſſue, to the uſe of all the 
«« daughters of that marriage, in tail; and, for default of ſuch 
«« iſſue, t the uſe of the right heirs of the ſaid Hannah Bling 


for ever. 
4 


* 


That 
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That Jabn Billing fy the father, died, leaving his wife 
Hannah, and the faid Jabn, their fon and only child, ſurviving; 
whereupon, Hannah became ſeiſed of the freehold part of the 
faid tavern, for life; with remainder to the ſaid John the ſon, 
in tail ; and, the reverſion in fee, was in the ſaid Hannah. 


That Hannab, by her laſt will in writing, dated the 4th of 
April, 1692, deviſed, inter alia, as follows; viz. I é give, 
« ratify and confirm, unto my ſon Jobn Billing fly, all my 
« right, title and intereſt, which I now have; and all ſuch term 
« and terms of years, as now is, or, at any time after, may 
« happen to be, in my power to diſpoſe of, after my own 
e deceaſe; in whatſoever I hold by leaſe, either from Mr. John 
« Greenwade, or from the pariſhioners of Saint Mils, Crooked- 
« Lane, London; or from the Maſter, Wardens and Com- 
« monalty, of Ironmongers ; and alſo the houſe, called The Bell 
« Tavern, in Nicholas Lane; together with a piece of ground 
near thereunto, and the ſtables thereon built, adjoining to 
the ſaid Bell Tavern, and therewith uſed : Alſo, I give unto 
my ſaid ſon. John, the houſe, called or known by the name or 
e {ign of the Three Crowns, ſituate next to the ſaid Bell Tavern; 
together with the leaſe thereof, and all my right, intereſt 
and term of years, of, in, and to the ſame ; in caſe he ſhall 
« attain his age of one-and-twenty years, and not otherwiſe; 
he, the ſaid John Billing fly, paying the ground-rent of the ſaid 
e ſeveral meſſuages and premiſſes, and, ſaving harmleſs my 
* executors therefrom. And, if he ſhall happen to die, or 
e depart this life, before he ſhall attain his ſaid age; I give and 
* bequeath the ſaid meſſuage or tenement, with the appur- 
* tenances, to my ſon Chr:/tepher Dix, his executors and admi- 
* niſtrators ; and, in the mean time, the profits thereof ſhall 
go to ſuch perſon or perſons, to whom the ſame houſe, with 
„the appurtenances, ſhall come by virtue of this my will.” 
And afterwards, in the fame will, the faid teſtatrix bequeathed 


as follows; viz. And all other my real and perſonal eſtate, 


not hereby by me before diſpoſed of, I give and deviſe the 
* ſame unto my ſaid ſons, Robert Dix, Thomas Dix, and Chri No- 
* pher Dix, their executors and adminiſtrators.” 


That Hannah, ſome 8 after, died; and John Billing fly, 


ſon, ſurvived her, who entred, and was ſeiſed in tail as afore- 
Vor. I. Ff ſaid, 


S. Harcourt, 


St. J. Brode- 
Tick, 


_ Intereſt, in ſeveral leaſehold eſtates, to her ſon John ; and, if 
thoſe words ſhould be conſidered as tacked to the Bell Tavern, 


error in the Exchequer Chamber, where the judgment was 
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Taid, and lived to attain his age of 21; but, afterwards died: 
batchelor, without having deſtroyed his eſtate tail, or made any 
diſpoſition of the ſaid houſe. 


That Robert Dix was the ſon and heir of Hannah, by her firf 
huſband, and Thomas and Chriſtopher were two other of her ſong, 
by that huſband; and, that Elizabeth, the wife of Daniel 
Rawlinſon, was the couſin, and heir at law, of the ſaid Joby 
Billing fly the ſon. 


The queſtion upon this verdict was, Whether, upon the 
words of Hannah's will, the deviſe of the houſe called the Bel 
Tavern, were ſufficient, in law, to convey to John the inheritance 
of that part of the tavern, whereof ſhe had the reverſion in fee 
ſimple, expectant upon Jobn's eſtate tail? If not, then that part 
would either go to the ſons of Hannab, by her firſt huſband, 
under the deviſe of all other her real and per ſonal eſtate ; or elſe, it 
would deſcend to Robert Dix, as her eldeſt ſon, and heir at law: 
In either of which caſes, the right was with the plaintiff; and 
judgment ought to be given for him accordingly. But, if the 
deviſe of the houſe, called the Bell Tavern, to Jobn Billing fly 
the ſon, was ſufficient to carry him the inheritance, and fee- 
ſimple of the reverſion, expectant on his eſtate tail; then the 
ſame would deſcend to the defendant Raulinſon's wife, as his heir 
at law. | | os | | 


This queſtion, was firſt argued' in the Dreen's Bench, where 
judgment was given for the defendant, againſt the opinion of 
the Lord Chief Juſtice Holt; and afterwards, upon a writ of 


affirmed, againſt the opinion of the Lord Chief Juſtice Trevor. 


The plaintiff thereupon, brought a writ of error in Parlia- 
ment; and, in ſupport of his title as leſſee of Robert, Thomas, 
and Chriſtopher Dix, the two following objections were endea- 
voured to be obviated. 1ſt. That the deviſe of the Bell Tavern, 
ſtood connected with the clauſe which immediately preceded it; 
and, that the teſtatrix had thereby given her right, title and 


the clauſe, being ſo conſtrued, might paſs the reverſion in fee- 
l SY ſimple, 
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ſimple, to John, without adding the word heirs, To this, it 
was anſwered, that the clauſe immediately preceding, related 
only to the leaſchold eſtates ; and there was no colour for 
connecting any part of it, with the deviſe of the Bell Tavern, 
- which was a ſeparate and independant clauſe; that ſuch a 
conſtruction, was contrary to the plain and grammatical ſenſe of 
the words themſelves; for the words, of and in, were omitted in 
the diſpoſition of the Bell Tavern; and that it was a very harſh 
expoſition of a will, to turn a paragraph into nonſenſe, on 
purpoſe to avoid the plain and natural ſignification of the words; 
and, in prejudice to an heir at law. 2d. That, unleſs ſuch 
conſtruction was put upon the will, the deviſe of the Bell 
Tavern, would have no operation; for John Billing iy the ſon, 
having an eſtate tail therein before, to give him an eſtate for his life 
only, was of no avail, and would be a bequeſt totally fruitleſs. 
And, to this it was anſwered, That, to paſs lands by a will 

there muſt be ſufficient words, in writing, to diſpoſe of th 

eſtate, withont regarding things foreign to the will itſelf ; for, 
if there be not words, the eſtate remains undeviſed, and is 
left to the diſpoſition of law. Now, it was plain, that by the 
ſtrict letter of the will, an eſtate for life only, paſſed to John 


Billing fly, the ſon, by the deviſe to him of the Bell Tavern ; 
and this deviſe was not wholly uſeleſs and ineffectual, fince, 


if there was any flip or defect, in the former ſettlement, it 


would operate as a confirmation of this eſtate, during his life ; 


and ſo bind the heir at law of the teſtatrix, from controverting 
his title. And, it was likewiſe to be conſidered, that this bequeſt 
did operate upon the /eaſebo!d part of the Bell Tavern, and fo 
might have its full effect that way; but however, there being 


no words in the clauſe deviſing the Bell Tavern, which, in 


common conſtruction of law, upon a will, could paſs a 
greater eſtate than for life ; and, it being an eſtabliſhed rule in 


law, that an heir ſhall not be diſinberited by a will, without . 
expreſs words, ſhewing an intent to paſs the whole inheritance; it was 
humbly conceived, the plaintiff had a good title, and that - 


Judgment ought to have been given for him in the Courts below. 


On the other ſide it was inſiſted, that John Billing fly the T. Parker, 
lon, took a fee-ſimple by the will; becauſe Hannah had given J. Ward. 


him all her right and title in the Bell Tavern, which was a fee ; 
. and, 
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2 and, it was very harſh to ſay, that ſhe gave him this houſs 
during his life only, when ſhe herſelf had nothing to do with 
it, till after his death. That by her deviſing it to him, ſhe 
certainly intended him ſomething by that deviſe ; but, if he 
took no more by the will, than an eſtate for life, he had really 
nothing given him ; becauſe he had more than an eſtate for 
life, viz. an eſtate-tail in it, before. And therefore, it was 
hoped, that the two judgments already given, would. be 
affirmed with coſts ; and not be overthrown by an expoſition, 
which was meant only to make an expreſs and poſitive deviſe 
of the houſe in queſtion, to have no effect, and ſignify nothing 


at all. 


JoupcMENT AND accordingly, after hearing counſel on this writ: of 
. error, it was ORDERED and ADJUDGED, that the judgment, 
p. 47. Ziven in the Court of Queen s Bench, and the affirmance thereof 


in the Exchequer Chamber, ſhould be affirmed ; and, that 
the record ſhould be remitted, to the end, execution. might 
be had thereupon, as if no ſuch writ of error had been un 
into the Houſe. 


Caſe 32. Henry Gage, Eſq. 3 — Appellant. 
Elizabeth Lifter, Widow, „ pondent. 
14th December, 1705. 5 
Viner, vol. 4. JN the year 1 68 5. the appellant married the Lady Boteltr, 


P. 178. en. who was the widow and relict of Sir ** Boteler, and, 25 
17. p. 448. | 1 5 
ca. 9. ſuch, entitled to a jointure of 800 /. per ann.; but, miſunder- 


ſtandings ariſing between them, they, in the year 1687, agreed 
upon a ſeparation, which accordingly took place; and the appel- 
lant, on that occaſion, ſettled 300 J. a year, part of the Jointure- 
eſtate, upon his indy for her life. 


Sen afterwards, the * Boteler went to the reſpondent's 
houſe in Auftin Friars, London, where ſhe continued to board 
and lodge, until - the time of her death ; and having ſaved 
1 money 
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money out of her ſeparate maintenance, ſhe, in February. 
1696, depoſited 500 J. in the hands of Ralph Lawton and 
Chriſtopher Mountague, Eſq. and took their joint note for the 
\ ſame, payable t the reſpondent, or bearer. | 


After the death of Lady Bofeler, the reſpondent ſet up a 
nuncupative will, under which ſhe claimed to be entitled to 
this note, and all other her Ladyſhip's eſtate ; but ſhe after- 
wards dropped this claim, and offered the appellant 250/. as a 
compoſition ; which being refuſed, ſhe then claimed the whole 
cool. as a gift from Lady Beteler, in recompence for her 
Wies. e | | 


The appellant thereupon, in June, 1701, exhibited his bill 
in Chancery, as the adminiſtrator of his late wife, againſt the 


reſpondent and the ſaid Chriſtopher Mountague, and the executors 


of the ſaid Ralph Lawton, who was then dead, in order to 
recover this 500 J. inſiſting, that the defendant, Mrs. Liſter's 
name, was made uſe of in the ſaid note, as a truſtee for Lady 
Boteler; but, upon the coming in of her anſwer, whereby the 
whole equity of the bill was denied, the appellant did not 
think proper to proceed any further in that ſuit ; and therefore, 


on the 24 of June, 1702, his ſaid bill was diſmiſſed with 


coſts. 


On the 1oth of November, 1703, the executors of Lawton, 
and the ſaid Chriſtopher Mountague, exhibited their bill of 


interpleader in the Court of Chancery, againſt both the appellant 


and reſpondent, for the direction of the Court, to whom they 
might ſafely pay the 500 J.; and this cauſe being at iflue, 
and witneſſes examined on both ſides, the ſame was heard 
before the Lord Keeper Wright, on the 24th of January, I 703; 
when his Lordſhip declared, that it was neither confeſſed or 
proved in the cauſe, that the ſaid money was in truſt for the 
defendant Gage, but it appeared, that the defendant Liſter had 


a good title to the whole 500/. ; and, foraſmuch as the ſame 
had been brought into Court by the plaintiffs, in order to the 


obtaining an injunction, his Lordſhip did order and decree, 
that the ſaid 500/. ſhould be paid out of Court to the ſaid 


defendant Liſter ; and, that the plaintiffs ſhould pay her intereſt 
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F. Wilkinſon, 


diſcharge, by delivering up the * on payment. of the 
money, as if it had been taken, in her own name. 
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for the ſame, at. the rate of 5. per cents per ann. from the time 
of;its being, ſo brought into. Court.; and it: was referred; ta, = 
Maſter, to compute ſuch intereſt: And, upon payment of the 
ſaid 500 J. out of Court, te, the ſaid : defendant Liſten, and alſo. 
upon the plaintiffs paying her the arrears of intereſt; it wag 
ordered and; decreed; that ſhe. ſhould! deliver up the ſaid note 
to the plaintiffs, to; be cancelled. And: it. was further ordered, 
that: the, defendant Cage ſhould: pay to the: plaittifiss. and: alſa 
ta the, ſajck defendant Viſter, their reſpettive: colts oft that ſuit; 
to be taxed by.the- Maſtery, 


From this decree, the defendant Gage appealed ; and, on his 
behalf it was inſiſted, that it was incumbent upon the reſpon- 
dent to, make, out, by, evidence, the, gift. pretended, by, her 
anſwers but which, ſhe, had. nat done, nor, was, there any, proof 
in the cauſe, that ſhe. had... at any time. during Lady, Beteler's. 
life, . the, fad nate for 500 /. in hex, poſſeſſien, or, chat ae eye, 
made. any, demand, thereof, or {et up, apy title thereto ;. beſides, 


it, was the, moſt, improbable thing imaginable. that. Lady 
Boteler, who. loved. ber money well, chould, in her lifetime, 


manner of ee to ber. That this totally n the, | 
pretence, of a.nuncupative, will, which was the title firſt ſet up. 
by the reſpondent ; and, when that failed her, the knew ſo. 
little of any other title, that ſhe offered 250). as a compoſition. 
That it appeared, from all the circumſtances of the caſe, that 
this note was, a truſt for Lady Boteler ; for, it was admitted 
by the reſpandent, herſelf, in her , anſwer, that, the 500“ in, 
queſtion was originally Lady Bejeler s money; apd it was 
proved, that ſhg had great ſums of, money, and uſed, to lend 
it out in truſtees names, for, the purpoſe of ' concealment. 
That this was always eſteemed, by Mr. Lawton, to be Lady, 
Boteler's money, and that ſhe received the intereſt of it; and, 
during all her life-time, which. was, near, five years after the 
money lent, the reſpondent never pretended to demand either, 
principal or intereſt, of Mr, Lawton. That the, note was made 
payable to the reſ pondent, or bearer; and, as Lady Boteler had. 
always the note in her cuſtody, ſhe had the ſame right to 
demand, the 500 J. of Mr. Lawton; and to give him a legal 


1 
3 
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on the other ſide it was ſaid; that the ſuppoſed truſt of the —— 


500 / was no where: proved in. the cauſe on the part of the . 
appellant; but, that the contrary was fully proved, on the s. Hervey. 
part of the reſpondent. As to the: poſſeſſion of the note, it B. Nelſon. 
was. proved, that, about two: years. before Lady Boteler died, 

Mr. Lawton came to pay her half a year's intereſt for the 5004. 

and, that the reſpondent, being then buſy below ſtairs, Lady 

Boteler received the intereſt; and, when the reſpondent came 

up, gave it to her, ſaying, here is Lawton's intereſt- money. 

And, as to the offer of the 2 50 J. as a compoſition; it was true, 

that the appellant had examined the reſpondent's agent, to 

prove that fact; but it was equally true, that the agent Had not 
proved'it; and; that therefore, his depoſition was not read, at the 

hearing of the cauſe; That the appellant's proceedings had 

been very vexatious and expenſive, and rendered tlie intended 

kindneſs of Lady Boteler very prejudicial to the reſpondent, 

and her family ;, and therefore it was hoped, that the decree 
would be affirmed, and the appeal diſmiſſed with cofts. 


ACCoRDINGLY, after hearing counſel on this appeal, it was Near 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, Jour. vol. 18. 


and the decree therein complained of, affirmed ; and, that tlie. P. 51. 
appellant ſhould pay the reſpondent 201. for her coſts. | 


„ tt. ll 


— — _ — — — 


William Sheppard and Thomas Stevens, Appellants. Caſe 33. 
Tobn Smith, Stephin” Smith, and Ann) ba 

Smith, Infants, by their Father and f Reſpondents. 

next Friend, — - "gp ; . 


17th December, 1705. ? 


O HN Newman, the uncle of tlie reſpondents, by his will; 
dated the 15th of April, 1760; gave to tliè reſpondent 
Jobn, a legacy of 100/. to the reſpondent Stephen, 1 50 l. and 
to the reſpondent Ann, 501. ; and; after ſeveral: ſmall legaeies 
to the children of his more remote relations, he made tlie 
appellants his executors, and gave them 2010. a-pieee for their 
| trouble ; 
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eren. trouble. and he gave all the reſidue of his perſonal eſtate to 
ws the reſpondents, to be improved for them; and, together with 
75 their ſaid legacies, to be paid when chey ſhould reſpectively 
attain 21; and the teſtator gave to the appellant Stevens the 
leaſe of his farm, for the reſidue of his term, from Michaelmas 
then next. 


After the teſtator's death, the appellants proved his will, 
and poſſeſſed themſelves of his effects; but, tho' the father of 
the reſpondents took a journey to ſee the appraiſement fairly 
made, on behalf of his children; yet, the appellants would 
not ſuffer him to be preſent at ſuch appraiſement, and got the 
ſame made by ſome friends of their own, who greatly under- 
valued ſome parts, and totally omitted other parts of the 
teſtator's eſtate. 


ih therefore { neceſſary, to compel the executors to 
account in the Court of Chancery ; and a bill was, on the 
roth of February, 1700, filed againſt them, in the name of the 
reſpondents, for that purpoſe; to which bill, they put in an 
anſwer ; ſtating the appraiſement which had been made, as 2 

_ Juſt and true one; and inſiſting, that they ought not to account 
00 the ſummer profits of the teſtator's farm. 


G On the 15th of December, 1701, the cauſe was heard before 
the Lord Keeper Wright ; who decreed the defendants to account 
for the teſtator's perſonal eſtate, and the ſummer profits of his 
farm, and to pay the plaintiffs their legacies, and refiduary 
part, according to the will; and it was referred to a Maſter, 
to take the account, and make the defendants all. juſt allow- 
ances; but his Lordſhip reſerved the conſideration of colts, 
until after the account ſhould be taken. 


In the [courſe of the proceedings 2 the Mater, the 
defendants put in two inſufficient examinations, and which, in 
ſeveral inſtances, varied from the account ſet forth in the 
anſwer; in the anſwer, the defendants accounted. only for 70 

eyes and lambs, of the value of 32/7. 104.3 but, by their 
cxaminations, it appeared, there were 69 ſheep, and 57 lambs, 
Which, were fold for 45/. 15s. 8 4. beſides 5/. 16s, 64. 


eius for their wool: and, by the anſwer, the teſtator $ 
cows 


($2445 
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Na valued at only 851.; but, by the examinations, it 


appeared, that they were ſold for 838 of 1000. —and ſo in 
ſeveral other nn 


The Maſter having made his report, both pid took 
exceptions to it; and, on the 14th of October, 1704, theſe 
exceptions, together with the matter of coſts, came on to be 
argued before the Lord Keeper, when the plaintiffs exceptions 
were allowed, and thoſe of the defendants diſallowed; and it 
appearing from the anſwer, examinations, and other proofs in 
the cauſe, that the defendants had very much miſbehaved 


themſelves, in their truſt; the Court ordered them to pay che 


coſts of the ſuit, to be taxed by the Maſter, 


By a ſecond | report, the Maſter certified, that there was 
4934. in the hands of the defendants, which belonged to the 
plaintiffs; and which he appointed them to bring in before 
him, to be laid out for the plaintiffs benefit, according to 
the decree ; he alſo certified, that he had taxed the plaintiffs 


coſts at 193/. 24. 14. This report was afterwards duly con- 
firmed, and the coſts were paid e 


On the 26th of May, 70 5, the icfendants preferred a 
petition, ſaying, that they were willing, in all things to 
comply with the decree, but prayed a month's time to bring 
the 493 J. into Court; and this was accordingly granted. 
When this time was elapſed, they preferred another petition, 
again ſtating their willingneſs to comply with the decree, 
and, that they had, in part performed the ſame, but 
were not able to compleat it within the time limited ; and 
therefore prayed three months further time to bring the money 
into Court, offering to give ſecurity for ſuch payment, in that 
time; but, after hearing counſel on both ſides, it was ordered, 


that the defendants ſhould have only a fortnight's time to 


bring in the money. 


Inſtead of complying with the terms of this laſt order, the 
defendants appealed from the whole of what the Court of 
Chancery had done; inſiſting, that they were only executors 


in truſt; that no fraud or corruption had been proved againſt 
Vox. I. H h 


them, 


F. Page. 
H. Collett. 
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them; and that, to take away all preſumption of a breach of 
truſt, they had offered to juſtify themſelves by a trial at law, 
in any manner the Court ſhould direct, but were refuſed it. 
That the appellants having been ſerved with a writ of execy- 
tion of the decree, and threatned with attachments and further 
proceſs thereon, if they did not forthwith pay down the money 
and coſts reported againſt them; and, not being able to appeal, 
as the Parliament was not then _ they paid the coſts, 
not as an aequieſcence in the order, but to induce the Court 
to ſtop further proceedings for ſome time; and, when they 
afterwards applied for further time to pay the money, it was 
in hopes only of an opportunity of appealing, and therefore, 
ought not now to be objected againft them. That they had 
accordingly, as ſoon as poſſible, appealed from theſe orders; 
and, as they had been put to a great deal of vexatious and 
unneceſſary trouble, and had proved themſelves of unqueſtion- 
able credit and reputation; they ought, inſtead of paying, to 
have had their coſts decreed them, eſpecially, as the teſtator 
had ſo ordered it, by expreſs words in his will. 


On the other fide it was ſaid, that after a five years. proſe- 
. cution, almoſt to the ruin of the reſpondents ; and, after the 
appellants had ſubmitted to pay, and had actually paid the 
coſts ; and twice, by petitiqn, conſented to the decrees, and 
faid, they were willing to comply therewith. in every thing; 


it was hoped, that the appeal would be dilmiſſed. with exem- 
plary coſts. 


4 


' AccoRDINGLY, after hearing counſel on this appeal, it was 


ORDERED and ADJUDGED, that the ſame. ſhould be diſmiſſed, 
and the ſeveral orders and decrees therein complained of, 


affirmed ; and, that the appellants Gaul: Pay the —_— 
200. for thei: colts. 


Catherine 
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Carberine Tooks, "ee and reſiduary 
Legatee of Charles Cæuteville, Eſq. Appellant. 


n — 


Simon, bird Biſhop of Ely, _ Sir 
Gilbert Dolben, Bart. Executor of Sr Reſpondents. 
William Dolben, Kat. deceaſed, | 


gth January, 1705. 
TN the years 1674, 1675, 1677 and 1678, Charles Stuteville, 


119 


Caſe 34. 


Vner, vol. 15. 
p. 476. 


Eſq. made ſeveral mortgages of his eſtate in the county e 7 ca. 1. 


of Suffolk, to Sir Francis North, for ſecuring ſeveral ſums of 
money, amounting in the whole to 2300 /.; and in 1682, Sir 


Francis North, in conſideration of 2386/7. 5s. paid to him by 


the Lady Gienbam, aſſigned over all his ſecurities upon this 
eſtate to her, and her truſtees. 


Lady Glenham having another demand upon Mr. Sruteville, 
of 800/. in Eaſter term, 1682, exhibited her bill againſt him 
in the Court of Chancery ; praying, that he might either pay 
her both theſe debts, with intereſt and coſts, or be forecloſed 
of his equity of redemption ; and this cauſe being heard in 
Eafter term, 1683, the defendant was decreed to pay both 
debts, with intereſt and coſts, by a limited time; and, in 


default thereof, that he ſhould be forecloſed : but, he negles ing 


ſo to do, the forecloſure was afterwards made abſolute, and 
the decree inrolled. | 


In May, 1684, Lady Glenbam aſſigned this decree, and all 
her intereſt therein, to Sir William Dolben, one of the Juſtices 
of the Court of King's Bench; who, being kept out of poſſeſ- 
ſion, did, in 1693, bring ſeveral ejectments, and thereby 
recovered part of the premiſſes ; the reſidue being held by Mrs. 
Judith Stuteville, the mother of Charles, as having an eſtate for 
life, prior to the mortgages. 


Soon 


2 Eq. ca. ab. 
608, ca. 1. 
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yy Soon afterwards, Mr. Juſtice Dolben died, having made his 
— Will, and thereof conſtituted the reſpondent, Sir Gilbert, ſole 
executor and reſiduary legatee ; but, in this will was the 
following clauſe: And if Mr. Stuteville's debt be well paid, a; 
I doubt not but it will, I order my executor, Gilbert Dolben, 7» 
pay the ſum of 48001. amongſt the children of my nephew John 
Dolben. And it ſeems, that upon calculation, this ſum of 
4800. exactly agreed with the money decreed to be paid; 
with the intereſt thereof, from the time of the decree, to the 
date of the teſtator's will. 


Upon the death of Mrs. Judith Stureville, che reſpondent, 
Sir Gilbert, brought an ejectment, and recovered the lands 
held by her; ſo that he was now in poſſeſſion of the whole 
eſtate. 


In uh, 1694, Charles Stuteville exhibited his bill in Chan- 
cery againſt Sir Gilbert Dolben, praying, that he might be at 
liberty to redeem, on payment of the mortgage- money and 
intereſt; but, to this bill, the defendant pleaded the former 
decree of forecloſure, and inſiſted, that the plaintiff ought not 
to be let into a redemption. 


on the 1oth.of July, 1695, this cauſe came on to be heard 
before the Lord Chancellor Somers, when the defendant's plea 
was allowed ; but his Lordſhip was pleaſed to recommend an 
accommodation between the parties, and, accordingly it was 
ordered, by conſent, that the defendant ſhould be at liberty to 
redeem, upon payment of principal, intereſt and "coſts, to be 
computed by the Maſter. The defendant, however, not 
complying with this order, nor being willing to abide by the 
Judgment of the Court on the plea, moved for leave to amend 
his bill; and this, the Court thought proper to grant, on 
$1 condition of his giving his own recognizance, not to diſturb 
is Sir Gilbert Dolben, or his tenants, nor commit waſte ; ; but, if 
1 he refuſed to comply with this condition in a month, then his 
bill was to be diſmiſſed, with coſts, without further motion. 

And Mr. Stuteville, not complying with this order, his bill 

was diſmiſſed accordingly. | 


3 Mr. 
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Mr. Stute ville, Nil apprehending he had a Tight to redeem ; 
by deed, dated the agth of May, 1700, ſettled the premiſſes 
upon truſtees, in truſt to ſell, and pay Sir Gulbert Dolben, and 
al! his other creditors ; and then, in truſt for himſelf, his 
heirs, executors, adminiſtrators and afligns. He alſo made 
his will; and, thereby deviſed all his eſtate, real and perſonal, 
and his equity of redemption in the premiſſes, unto the appel- 
lant, her heirs, executors, adminiftrators 1 „ and ſoon 
afterwards died. 


In n 1702, eighteen years after the decree of fore- 
. dofure, Sir Gilbert Dolben aſſigned over all his eſtate and intereſt 
in the premiſſes, to the Lord Biſhop of Ely, in conſideration 
of 80001.;, who afterwards purchaſed of the repreſentatives of 
Mrs. Yudith Stuteville, a debt of 58007. due to her for the 
arrears of her jointure; and for which, ſhe had obtained a 


decree ; whereby the whole eſtate ſtood charged with this 
debt. 


In June, 170 3 the appellant exhibited ber bill in the Ceurt 
of Chancery, againſt both the reſpondents praying a redemp- 
tion of the premiſſes, on the foot of Lady Glenbam's decree 
and, that ſhe might have a re-conveyance, and an account of 
the rents and profits. | 


To this bill, the defendant Sir Gilbert, pleaded the Noce 


of forecloſure; the Biſhop likewiſe pleaded. that decree, and 
his ſeveral | ourchalcs from Sir Gilbert, and the repreſentatives 


of Mrs. Seurevill and, upon arguing theſe pleas before the 


Lord Keeper Wright, on the 21ſt of July, 1704, they were 
allowed. 


From this order, the plaintiff appealed; inſifting principally, 
that, by Mr. Juſtice Dolben's will, and the ſubſequent proceed- 
ings, the fotecloſure was opened ; and, that nothing had been 
fince done, to bar the appellant of her equity of redemption. 


On the other ſide it was contended, that Sir Villiam Dolben's 


calling it a debt, in his will, to a collateral purpoſe only, 


could not alter the nature of the eſtate he had in the premiſſes z 
and, if he had called it a fee-ſimple eſtate, when it was only 


. 3 . 1 Ad a term 


C. Phipps. 
N. Lechmere. 


E. Jennings. 


Decrnt 
affirmed. 
Jour. vol. 18. 
p. 61. 


Caſe 35. 


Preced. in 
Chan. 235. 


2 Vern. 473. 
1 Eq. ca, ab. 


24. ca. 6. 


Viner, vol. 4. 
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a term of years,” that would not have made it a fee-fimple 
eſtate. That the Biſhop of Ely was a purchaſor of the eſtate 
at a very great price, under a decree which' had been ſigned 
and inrolled above 20 years, and been twice allowed as a good 
plea, in bar of the redemption. 


AFTER hearing counſel on this appeal, it was ORDERED. and 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the TOs 


and order therein complained of, affirmed. 


Henry Clavering, Gentleman, = Appellant. 
Sir James Clavering, Bart. and Others, Reſpondents. 
16th January, 1705. | 


IR James Clavering, Bart. having three ſons, namely, 
John, James, and the appellant Henry, and one daughter, 


named Jane; and, being ſeiſed in fee of the manor of Lemadon, 


in the county of Northumberland, of 2141. per ann.; by inden- 
tures of leaſe and releaſe, dated the 2oth and 21ſt of Auguſt, 
1684, conveyed the fame to truſtees, and their heirs, in truſt, 
to raiſe and pay an annuity of 1001. per ann. to his ſon Henry 
for life, by quarterly payments ; and the like annuity, to his 


daughter Jane for life ; both of them to commence from his 


death: and, upon further truſt, to pay and apply the ſurplus. 
profits of the premiſſes to Fohn, his eldeſt fon, and his heirs; 
and, within one month after the annuities ſhould ceaſe, 


to convey the premiſes to his ſaid eldeſt ſon John, and his 
heirs, 


In February, 1687, Jobn, the eldeſt ſon and heir apparent of 
Sir James, died; leaving the nge Sir James, his eldeſt 


fon, and heir at law. 


| By indentures of leaſe and releaſe, dated the 10th and 11th of 
March, 1690, Sir James Clavering, the father, conveyed the 


ſame eſtate of Lemadon, to other truſtees, and their heirs, to 


the uſe of himſelf, for life ; with remainder to the appellant, for 


life ; 
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life; remainder to truſtees, to preſerve the contingent remainders; 
remainder to the firſt, and other ſons, of the appellant in tail 


male, with other remainders over; but, oe to a power of 
revocation. | 


Both theſe ſettlements remained in the cuſtody of Sir James, 
until his death; and Jane, the daughter, died in his life-time, 
whereby her — of 100. lapſed and became void. 


In December, 1697, Sir ver Clavering made his will, 
whereby he gave the appellant a legacy of 200. together with 
the arrears of rent, due from the tenants of Lemadon; and, by 
ſuch will, and a deed of appointment made purſuant thereto, 
he directed his perſonal eſtate, to be laid out in the purchaſe of 
lands, and ſettled to the uſe of the reſpondent Sir James, his 


grandſon, for life; remainder to his firſt, and other ſons, in 
tail male; with other remainders over. 


In March, 1701, the teſtator died; and, the two ſeveral 
ſettlements, being then found amongſt his writings, the appellant, 
in Michaelmas term, 1702, exhibited his bill in the Court of 
Chancery, againſt the reſpondent Sir James, and other proper 
parties, in order to have the ſettlement of 1684, ſet aſide ; 
and the 8 0 nnn of 1 690, eſtabliſhed. 


In Hilary term, 1704, 45 canſe came on to be heard before 
the Lord Keeper Wright; when the bill, as to the relief thereb 


ſought againſt the ſettlement of 1684, was diſmiſſed ; ; Fun 
upon, the plaintiff's counſel prayed a decree, for the arrears 
and growing payments of his annuity of 1000. per annum, under 
the ſaid ſettlement, which was decreed- accordingly ; and the 
ſubſequent ſettlement of March, 1690, being in the hands of 
the defendant Sir James, he was ordered to produce it, upon the 


trial of any action at law, which might be brought by the 
plaintiff, within a year. 


The plaintiff, inſtead of trying his title at law, appealed from 


J. Cheſhyre, 
the decree ; contending, that the ſettlement of 1684, ought to | 


be looked upon as only a temporary proviſion for himſelf, and | 
his ſiſter ; ſuitable to the then ſituation of his father's eſtate, 


and, to the proviſion which he, about the ſame - time, made for 


his 
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— his other childzen. But, His eſtate being aftar that time, 
greatly increaſed, he firſt gave his daughter Jane, a mortgage of 
- - ©  Igool. inſtead of her annulty ; ; and then ſettled the Lematon 
eſtate upon the appellant, in lieu of his annuity, That, on 

this account, the deeds of 1684, were kept in the father's 

cuſtody, till his death; and he therefore might have cancelled 

them, or conveyed the premiſſes to a purchaſor. That thoſe 

« deeds, lodged the legal eftate in the truſtees, and left a truſt in 

Sir Fames the father ; which, being the creature of a Court of 

Equity, might be fitly moulded, according to the declared and 
repeated intention of the owner. That this intemtien, was 
manifeſt from the proofs in the cauſe; which {bewed, 1ft, That 

che father wrote, with his own hand, on the hack of the deeds, 

of 1690, [tbe ſettlement of Lemadon] and laid it up among his 

other family ſettlements, where it was feund after his death. 

' 2dly, That the father, after the ſettlement of 1690. frequently 
declared to his relations and friends, and to the tenants of 
Lemadon, on payment of their rents, that he had /ezrled the 

Jaid eftate on the appellant, that he ſhould be their landlord, and 

called it the appellant's eſtate; and conſtantly called him to 

-inſpe@ and underſtand the accounts of it: And alſo declared, 

that the appellant ſhould never be an avnuity-mon z exprefling his 

+ diflike of the ill conſequences of giving children only annuities, 

« 2dly; That the father, i in his laſt ſickneſs, gave directions to look 

after this eſtate, for the appellant's benefit ; and, the very night 

before his death, declared, that he had not only ſettled the faid 

eftate , an the appellant, but had given him all the arrears by 

will, chat ſo he might not be deſtitute of preſent ſubſiſtence. 

"That bath the deeds were prepared, by the ſame truſtee and 

A counſel; and, had the father been adviſed, of in the leaft 
1 apprehended, there could have been any danger, that the deeds 
4 of 1684, might ariſe to defeat his intention, declared by thoſe 
of 1690, ſeveral expedients might have been eaſily found out, 
to have avoided the former deeds; at leaſt he Wight, and, 
Joubtleſs would, have provided for the appellant, out of the 
great eftate, which he otherwiſe diſpoſed of by his will, 
codicil, and deed of appointment, in favour of the reſpondent 
Sir James, as an equivalent for the eſtate in queſtion. And 
therefore, inaſmuch as proviſions for younger children, are 
ordinarily, favoured and conſidered as purchaſes ; it was hoped, 


that the decree would be rexerſed, the deeds of 1690, eſtabliſhed 
1 
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and ſuch further conveyance made, of the Lemadon eſtate, as, 


that it might be enjoyed according to the appellant's father's 
intention. | 2 


On the other ſide it was argued, that the ſettlement of 1684, 
was fairly made, and in full force, having no power of revo- 
cation therein contained; and, that as the appellant (who was 
a batchelor) had a proviſion made thereby, it was a very extraor- 
dinary attempt to ſet it aſide, by a ſubſequent voluntary 
conveyance, made by the ſame perſon, without any conſideration, 
and with an expreſs power of revocation ; and this againſt the 


heir of the family, who was to ſupport the dignity of a 


baronet. And, that the appellant had, in effect, given judgment 


againſt himſelf, in declining to try his title at law; when, by the 


decree, he had liberty given him fo to do. 


ArrER hearing counſel on this appeal, it was oRDERED and 


H. Penton, 


Drearz 


ADJUDGED, that the ſame ſhould be diſmiſſed; and the decree 1 _— 


therein complained of, attirmed. 


Sir Screynſbam Maſter, Knight, = - Appellant. 
George Willoughby, Jae 1 
Wie * 2 We d 7 a e "15? Reſpondents 


i2th February, 1705. 


p. 60. 


Caſe 36. 


IR Thomas Badd, having iſſue five daughters, namely, Viner,vol.s. 
Elizabeth Blake, Amy Barton, Frances Dennis, the reſpon- ox 49S 


Eq. ca. ab. 


dent Joanna Willoughby, and Margaret Taylor; by deed; dated c. 2. 


the 17th of May, 1682, conveyed his manor of Camms, in 
Hampſhire, with the appurtenances, to truſtees and their heirs, 
to the uſe of himſelf, for life; remainder to Dame Joan 
his wife, for life; 'remainder to the truſtees and their heirs, 
Upon truſt, to ſell the fame, and divide the money ariſing 
thereby equally amongſt his ſaid five daughters; provided, 
that if his daughter Elizabeth ſhould, within three months next 
after the death of Sir Thomas and Dame Joan, pay 6000/. to 
the truſtees, to be equally divided between his four other 


Vor. I. | — "Ws daughters ; 
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daughters; then the ſaid truſtees ſhould ſtand ſeiſed, to the uſe 
of her, and her heirs. The like time was given for pre-emption, 
to the other four daughters ſucceſſively, one after the other, to 
pay the 6000/7. and ſhe that could pay the money, was to enjoy 
the eſtate; but, if any of the daughters ſhould die without iſſue, 
before the 6000/7. was divided, her ſhare was to go amongſt the 
ſurvivors. Proviſo, that Sir Thomas might, by any writing 
under his hand and ſeal, revoke any of the faid uſes or truſts, 
and declare others. 


On the 1 1th of December following, Sir Thomas made his will, 
and thereof appointed Dame Joan his wife executrix; and, 


after reciting the above ſettlement, and his power of revocation, 


he declared, that if his daughter Frances, or any other for her, 
ſhould within ſix months after the death of himſelf and his 
wife, pay 60001. to her four ſiſters; the truſtees were to ſtand 
ſeiſed of the premiſſes for the ſaid Frances and her heirs, and 
convey the ſame to her accordingly; but, in caſe of her failing 
to pay the 6000/. then the truſtees were to ſtand ſeiſed according 
to the ſettlement, for ſuch of the four other daughters, as 
ſhould pay the 6000/7. within the ſpace of three months, to 
them thereby reſpectively limited. 


In May, 168 3. Sir Thomas Badd died, being at his death 
indebted to his daughter Frances, in 4000. and upwards; 


which he had received out of the profits of her huſband Edward 


Dennis's eſtate, to whom Sir Thomas had been guardian. 


Soon after .the death 'of Sir Thomas, his daughter Frances 


_ exhibited her bill in Chancery againſt Lady Badd, as his 


executrix, for an account and ſatisfaction of her huſband Dennis's 
eſtate; but the defendant, having by her anſwer ſworn, that 
Sir Thomas by his will, gave the pre-emption of his eſtate to the 


plaintiff, upon payment of 6000/1. (which was more than a 


double ſhare of what the other ſiſters were to have) in lieu and 
ſatisfaction of what he owed her; the Court, at the hearing of 
the cauſe, taking notice of this recompenee, did, upon that 
ground only, diſmiſs the plaintiff's bull. | 


On the 3oth of May, 1688, Lady Badd died; and ſoon after- 
wards, Mrs. Dennis borrowed 7001, of one Mrs. Mills; and, fur 
2 ſeccuting 
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ſecuring the repayment of it, ſhe levied a fine, and made a 


mortgage of her intereſt in the ſettled eſtate; but, having 


occaſion for more money, ſhe applied to the appellant, who 


paid off Mrs. Mzlls's mortgage, advanced Mrs. Dennis goo/. 
more, and took a freſh mortgage for the whole 1600 J. 


On the 29th of November, 1688, and juſt within the fix months, 
Mrs. Dennis filed her bill in the Court of Chancery, againft her 
four ſiſters, and the ſurviving truſtee, under the ſettlement, 
praying to have the benefit of the pre-emption of the eſtate ; 
and that, upon payment of the :6000/, the truſtee might be 
decreed to convey to her accordingly. But, in a ſhort time 
afterwards, and before the cauſe could .be heard, the plaintiff 
.died ; having made her will, and thereof conſtituted one Toſhua 
Woodman her executor, in «truſt, to {ell the eſtate, and pay the 
60001. to her ſiſters, and with the overplus to ſatisfy all her juſt 
debts, which amounted to about 4000 /. more; and both theſe 
ſums, were nearly equal to the value of the eſtate. 


The cauſe being revived in the name of Yoodman, came on to 
be heard before the Lords Commiſſioners, on the 21ſt of March, 
1690; when it was decreed, that V oodman ſhould be let into the 
benefit of the eſtate, on payment of 1500/7. apiece to the four 
ſurviving daughters of Sir Thomas Badd, by the end of Michaelmas 
term then next enſuing ; and, upon ſuch payment, the truſtee 
was to Cconvey-the eftate to Woodman, or as he ſhould direct; 


but in default thereof, the eſtate was decreed to be ſold to the 
beſt purchaſor. 


But, upon an appeal to the Houſe of Lords, 3 Rerton, 
Margaret Taylor, and the preſent reſpondent Joan Willoughby, 
three of the four ſurviving ſiſters; this decree was reverſed. 


In Bafter term, 1692, the 1 brought his bill in 
'Chaneory agaimſt Thomas Sackville, the ſurviving truſtee, and alſo 
againſt Ho0dmen, and the four ſurviving ſiſters; praying, that 
the eſtate might be fold, and his mortgage ſatisfied out of the 
fifth part of the money or land, which belonged to the ſaid 
Frances Dennis; and, in Hilary term, 1698, this cauſe came on 
40 be heard before the Lord Chancellor Somers, who directed 
that 2 to the Houſe of Lords, in the 


name 


1705. 
— 


2 Vern. 166. 
222, 

1 Eq. ea. ab. 
109. c. 5. 6. 


Jour. vol. 15. 
b. 30. 


Jour. vol. 16. . 


p. 442. 


S. Dodd. 


T. Bedford. 
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name of the defendant Woodman, to ns ann their 110 0 babes, 


of reverſal. 


This petition was accordingly mefemeda id, 4 on- the 19th 
of April, 1699, after hearing counſel, it was diſmiſſed.” .,-- .. 


On the 31ſt of January, 1700, the cauſe came on again to be 
heard, before the Lord Keeper Mrigbt; when the appellant's 
counſel not appearing, the bill was diſmiſſed. | The. appellants 
thereupon preferred a petition to have the cauſe re-heard, which 
was granted; but the defendants having, in the mean time, 
procured the order of diſmiſſion to be inrolled, the appellant was 
e defeated of the benefit of his Ae | 

He cherefore, 4 in Tune, 1702, brought -his bill of review, to 
which the defendants demurred generally ; and, on arguing that 
demurrer, in Trinity term, 1704, before the Lord Keeper 
Wright, his Lordſhip was pleaſed: to allow the ſame, and diſmiſs 
the bill. 


. vale theſe ede of dilmifnon, the RISE ISP) bs 
brought; and, on behalf of the appellant, it was infiſted; that 
he was a real and bona fide creditor of Mrs. Dennis. for 1600. 
and had a mortgage of all her right and title to her father's 


eſtate; and that this right was either the pre-emption, or a 


fourth part of the money, or a fifth part of the land, which ſhe 
neither did or could forfeit. That the matter of the pre-emption 
was the ſingle point decreed to Woodman, and determined againſt 
him by the reverſal of that decree; but, that the appellant 


claimed only a ſecurity upon the fourth part of the money, or a 


fifth part of the land, which Woodman never claimed. That the 
appellant was no party to Woodman's cauſe, and could not 
therefore be affected by any of the proceedings in it; but, as 
the preſent cauſe had not been yet heard upon the merits, it was 


hoped, that the ſaid ſeveral orders of diſmiſſion would be reverſed, 


and the inrolment diſcharged; and, that the cauſe might be ſent 


back to the Court of Chancery, to be heard; it being unrea- 


ſonable that the ore ſhould be diſmiſſed unheard. 


On the other ide it was ſaid, that 8 the diſmiſtion of 


 Woadman's petition by the Houſe, the eſtate in queſtion had-been 
| ſold, 
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ſold, and conveyed to ſeveral perſons, who had purchaſed it, r= 
under the ſaid orders of reverſal and diſmiſſion: Wherefore, and 
in regard the appellant's caſe was the very ſame with Moodman s, 
and contained no new matter, nor ſuggeſted any thing which was 

not diſcloſed, and under conſideration upon the former appeal; 
it was hoped, the preſent appeal would be diſmiſſed with coſts. - 


| . | | * | g . . D 
AND accordingly, after hearing counſel on this appeal, it was 3 


o&DERED. and  ADJUDGED, that the ſame ſhould be diſmiſſed ; Jour. vol, 18. 
and the orders and decrees therein complained of, affirmed. p. 99 


. 
= 
® - 
- . 
— 
4 
. 
* 
\ 


Francis Seagrave, = and =_—y his 
Wife, =. = — 


Jana Auen, Eſq. ee eee Reſpondent. 


1 n Caſe 37. 


iſt March, 170 5. 


LEXANDER Euftace, Eſq. having four children by e : 
Katherine his wife, namely, the appellant Mary, Maurice, ca. 15. 
Thomas, and the reſpondent ; by his will,“ dated the 17th of = . 
January, 1669, deviſed to his ſaid daughter Mary, out of the 
rents of certain lands therein mentioned, 400l. to be paid to 
her uſe by 60/. yearly, until the ſaid ſum was fully ſatisfied; 
and directed, that the ſaid Mary ſhould be maintained in his 
houſe as formerly, until the ſaid portion was paid. And, after 
payment of this, and ſome other legacies, the teſtator directed, 
that his intereſt in the ſaid lands ſhould go to, and be divided 


between the ſaid Katherine, his wife, and the reſpondent... 


But, the teſtator being poſſeſſed of a conſiderable. =o 
eſtate, which he had not diſpoſed of by his will, made a codicil, 
of even date therewith ; and by ſuch codicil, he deviſcd his faid. 
perſonal eſtate in the words following : Item, My further will 
* is, beſides what I have formerly declared, that my wife and, 
* younger children, ſhall have and enjoy all thoſe the towns and 
lands of Caragb and Gingerſtoum, with the mill, and all other 
appurtenances belonging unto. them ; together: with all, my; 
Vor. 1 L 1 60 ſtock 


F. Page. 


X. Turner. 


the Court of Chancery in Ireland, againſt the reſpondent, 
an account of all the teſtator's perſonal eſtate; and to have 
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© ſtock of dee ad weather, and all my cows and mares, 
, garrans, corn in ground, or to be in ground by the 1 of 
„May next; and all my houſehold ſtuff, plate, pewter, linen, 
t and all other houſehold ſtuff of what kind ſoever ; my aid 
„ wife, maintaining my four younger children; and if the 
«© marry, to enjoy but one half, and my younger children the 
a rk and do appoint _ my ſaid wife, ſole executrix.” 


8 1070 the teſtator died; hereupan the widow. Poſleſſed 


| all his perſonal eſtate, and greatly improved the fame, ſo as in 


a few years to purchaſe an eſtate of 700/. per ann. She alſo 
maintained the four younger children, in a very proper manner; 


and upon, or ſoon after the intermarriage of the appellants, paid 
them the ſaid portion of 400/. 


L any * warn 


Labern, the widow, did not marry- again ; but, having 
ſurvived her two ſons Maurice and Thomas, died in the year 1690, 


inteſtate 5 whereupon; the reſpondent adminiſtered to her, and 


alſo to his father and two bann, and A MRncny poſſeſſed himſelf 


of the whole . 


Ia Trinity term 1700, the n exhibited their bill in 


£ 


appellant Mary $ Hare thereof, as one of his four younger 
childfen., | 


* 4 a 
* 1 7 d . 


On the 21ſt of November, 1704, this cauſe was heard: and, 
on the 28th of that month, the Court declared, that Katherine, 
the mother, was entitled to the whole eſtate ſo deviſed to her 


and her children, ſbe baving maintained them ; and therefore, 
ordered the plaintiffs bill to ſtand diſmiſſed. 


From this decree, the plaintiffs . ; pre that the 
deviſe being joint to the wife and all the younger children, the 
appellant Mary, became entitled to an equal ſhare and proportion 
of the eftate ſo deviſed; and, that the Court ought. ta have 
decreed an account and en thereof accordingly. 


. i> va contended; that if by the words of 
the —— the younger os were to have any thing but 
maintenance, 
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maintenance, they were entitled to four parts in five, and the 172 
mother to a fifth only; whereas, if ſhe. married, which was 9 
the only thing feared and provided againſt, ſhe would be 

entitled to a moiety. - That this, could ſcarcely be imagined to 

have been the teſtator's intention; and therefore, the true 
conſtruction of the codicil muſt be, that if the wife maintained 

the children, ſhe was to have the whole ; but, if ſhe married 

again, then one moiety was to be taken from her, for the benefit 

of the children, 


ACCORDINGLY, after hearing counſel on this appeal, it was 22 
ORDERED and ADJUDGED, that the fame ſhould be diſmiſſed; Jour. vol. 18. 


and the decree and order therein complained of, affirmed. p. 132. 


Herbert Randolph, Eſq. - pu Appellanit. Caſe 38. 
William Brockman, Eſq. - - - Reſpondent. 
17th January, 1706. 


HE deffiatdent was ſeiſed of a fee-farm rent of 2601. 
18. 40. 3. iſſuing out of the manor of Allington, in the 
county of Kent; and the appellant was ſeized in fee of the 
manor itfelf, ſubject to he payment of this yearly tent. 


The former owners of this manor and rent neſpattivalyy had. 
proportioned the taxes to be paid by each of them, for his diſtin. 
property, thus ; the owner of the rent, paid five-ſevenths of thoſe 
taxes, and the Lord of the Manor, paid the other two ſevenths z 
and this uſage had conſtantly continued, until the appellant | 
became Poſſeſſed of the manor, in the year 1703. PhD 


By: an act of Parliament, 1 Ann. entitled, An aft for granting 
to ber Majeſty a land- tax, for. carrying on the war againſt, France 
* Spain ;, it was enacted, That all and every auditors, 
reeves, receivers, and their deputy and deputies, who audit 
op receive any, fee - farm rents, or other chief rents, due to her + 
3 Majeſty, on the Queen Dowager, or to any perſon or:'perſons 
claiming by any grant or purchaſe from or under the Crown, 
@. I „ ſhall 


132 Caſes in Parliament. 
1 9 <« ſhall allow 45. for every 11. of the ſaid rents; and propor- 
n tionably for any greater or leſſer ſum, to the party or parties 

paying the ſame, without fee for ſuch allowance; upon the 
<c penalty of 20/. to the parties grieved, to be recovered ax 


40 aforeſaid. 


At Laay- day, 1704, half a year of this fee- farm rent became 
due, which the appellant, on the ſame day, tendred to the 
reſpondent, firſt deducting thereout the amount of the land- tax, 
at the rate of 4s, in the pound; but, the reſpondent refuſed to 
| PS | accept the money ſo tendred, not only becauſe it was contr: 

N to the former uſage; but, becauſe the manor itſelf was taxed 
at a leſs rate. 


| The reſpondent therefore, in 7. rinity term, 1704, filed his bill 
in the Exchequer againſt the appellant, for recovery of the half. 
year's rent then, due, and, that the defendant might continue the 
future payments thereof; the plaintiff offering by his bill, to 
allow the taxes for the ſaid rent, according to the proportion in 
which the manor was taxed. 


[- On the 15th of November, 1705, the cauſe came on to be 
| heard; when the Court decreed, that the defendant ſhould 
account with the plaintiff, not only for the half year's fee-farm 
rent due at Lady-day, 1704, but alſo for the rent due, and in 
arrear to Michaelmas then laſt; and, that an allowance ſhould be 
made to the defendant, for taxes of the ſaid fee-farm rent, in 
proportion only, and according as toe A manor and Pal 22 du were 
taxed oh led. IT 


S. Harcourt, | From this decree, the defendant appealed ; ; infiting, that 

J Jekyll. it was directly contrary to the above clauſe in the act, which 
ſeemed intended, on purpoſe to prevent ſuch troubleſome 
accounts, as the appellant had been put to in this cauſe; by 
ordering a certain ſum of 4s. in the pound, to be allowed for 
taxes; out of the fee- farm rents claimed under the Crown. 
That if the law were otherwiſe, it would occafion many ſuits. 
and troubles, not only in this, but in many other caſes of the 
like nature: And, that the Court ought to have decreed but : 
one half year's rent only, upon the reſpondent 8 lk ” 1 


* N 0 . : 
* ** 
0 * 
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To this it was anſwered, on the part of the reſpondent, 

that it was unreaſonable to pay more for the taxes of the rent, 
than in proportion, and according to what the land itſelf was 
taxed. That the appellant himſelf, was the perſon, who broke 
the conſtant ſettled proportion of the taxes, to be paid between 
the reſpective owners of the manor and the rent; and which 
had been ſo ſettled, long prior to the reſpondent's purchaſe 
of the rent. That the act of Parliament, 1 Ann. fo. 19. 

impowers the owner of the land, to deduct out of the fee- 
farm rent, in proportion only to what the land is taxed ; and, 

the ſubſequent clauſe, directing the officers of the Crown, and 
Queen Dowager, to allow 45. in the pound, was not inconſiſtent 
therewith. That the decree was made accordingly ; and, that 
this point had been before ſo ſettled by the Court, in the caſe 
of Sir William Williams and Dolben. As to the objection, that 
the Court had decreed more than one half year's rent ; it was 
faid, to be agreeable to the conſtant courſe of equity, to decree 
any continuing payments, up to the time of pronouncing the 
decree ; otherwiſe, the fee-farmer could never recover his rent. 
For, if he could only have a decree for half a year's rent, 

and yet, ſhould be above two years in obtaining ſuch decree; 
he muſt ſtill be two years rent behind, in order to recover 
payment of half a year's rent; and ſo, in a round for ever, 
unleſs he brought as many ſuits, as there were half years in 
arrear : the conſequence whereof, in ſuch a rent as the preſent, 
was very obvious; and would enable the appellant, by the 
continued advantage of having the money in his hands, to 
defend himſelf at the reſpondent's expence. That the manor 
was proved in the cauſe, to be taxed at 344. Os. 74. per ann. 
and, if the reſpondent was to allow 4s. in the pound, for 
the fee-farm rent, which amounted to 52/. 3s. 8 d. per ann. 
the appellant would not only pay no taxes at all, but would 
actually be a gainer of 18/. per ann.; which, it was conceived, 

the Legiſlature never intended. . 


AFTER hearing counſel on this appeal, it was oRDERED and 


ADJUDGED, that the ſame ſhould be diſmiſſed; and the decree 
therein complained of, affirmed, 


Vor. I. M m Iſaac 
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— 


8. Dodd. 


Decree 
afirmed. 
Jour. vol. 18. 


P. 197. 


134 


Caſe 39. T/aac 7 anboven, Merchant, 5 


London, who was the agent ar factor for both FR. ow 
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Appellant,” 


Joane Gieſgue, Widow, Adminiftratris . 
Mathias Gieſque, her late Huſband hand eſo, 
deceaſed, - — ig 


578 January, 1706. 


H E appellant was a merchant in Amſitrdam, and Mathi 
Gieſque, a merchant in London; between who thete 
were, for ſeveral years, various dealings and tranſactions, Which 
generally paſled thro' the hands of one Crawley, a merchatlth; in 


Ae 


In January, 169, Gieſque became a bankrap t; at Which 
time, he owed the appellant 5000/. But, inſtead * prorintz bi 
debt under the commiſſion, the appellant entred into an 
agreement with Gigſſue; to accept a compoſition of 10% in 
the pound, to be paid by inſtalments, amounting to 2500, 
The firſt payment of 1000/1. was to be made at the time of 
ſigning the agreement, or within 14 days afterwards ; and, for 
the remaining 1 5. Gzeſque was to give three ſeveral botids, 
for 500/. each, payable at different periods, to CO 
truſt for the appellant. 


The bonds were accordin gly executed, and the firſt payment 
of loool. was made, purſuant to the agreement; 'ſeveral ſums 
of money were alſo paid, on account of the firſt two bonds; 
but, there remaining due 182/. which Gie/que was backward 


in paying, the appellant, in February, 1701, cauſed him to 
be arreſted for the ſame; and, towards ſatisfaction of this 
part of the demand, Gre/que aſſigned to Crawley, in truſt far 


the appellant, a parcel of cocoa nuts; and, at the ſame time, 


entred into a covenant, to pay whatever ſum theſe cocoa nuts 
ſhould fall ſhort, in paying the 18210. 


The cocoa nuts being ſold, Gie/gue and Crawley, on the 11th 


of September, 1703, ſettled an account of the fale ; when there 


appearing due from Gze/que, a balance of 26/. 145. 8d. om 
| | A 


* 


—— — — gen 
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five of the third bond for 500 “.) he ſatisfied this balance, 
partly in caſh, and partly by a note; and then, demanded the 
covenant relative to the cocoa nuts, to be delivered up. 
This demand, Crawley readily complied with ; but, it happen- 
ing that this covenant, and alſo the faid third bond, lay 
together, and were both indorſed in the ſame words, viz.” Mr. 
Gieſque's obligation ; Crawley, by miſtake, delivered up the bond, 
inſtead of the covenant. 


Gie/que refuſing to retify this miſtake,” the appellant, on 


the 111th of October, 1703, exhibited his bill in Chancery. 


againſt him, in order to compel payment of the 5oo/. and 


intereſt, due upon this third bond; to which the defendant, 
by his anſwer, inſiſted, that he had entred into . bonds 
only, and that there was not any bond delivered up by miſtake; 
but, that he had really, and Bond fide, paid the 1 5001. compo- 
ſition· money to Crawley, by money and goods. | 


on the 31ſt of October, 1704, the cauſe came on to be 
heard, before the Lord Keeper Wright; when his Lordſhip p. 


was pleaſed to direct an iſſue at law, to try whether there 
were two bonds, or three bonds, given by the defendant for 


payment of the 1 500 J. to the plaintiff, or the ſaid Crawley, 
for his uſe; and, if three bonds, whether the 500/. payable 


by the third bond, was ſatisfied or not? And the defendant 
was ordered to produce the deed of compoſition, to the plaintiff, 


or his attorney, a week before the trial, and alſo, to produce 
the ſame at the trial; and, after ſuch trial had, each party 
was to be at liberty to reſort back to the Court, for ſuch 
further order as ſhould be juſt. 


From this decree, and alſo a decree confirming .it, on a 


re-hearing, the plaintiff appealed; and the defendant ſoon 
afterwards dying, the ſuit was revived againſt the preſent 


reſpondent, his widow and adminiſtratrix. 


On the part of the appellant, it was ſaid, that he ought 
to have had a decree for the 500/. payable by the laſt bond ; 

becauſe, it was fully proved in the cauſe, and alſo confeſſed be 
Greſque, that there were ſeveral bonds entred into by him for 


payment of the 1 500. compoſition- money; and therefore, 
W 


S. Dodd. 


B. Nelſon. 


Dreuzx 
varied. 


Jour, vol. 18. 


P- 204. 


Caſes in Parliament. 


whether there were two, or three bonds, was not material to 
the point: And, becauſe it was alſo proved, that the laſt goo, 
bond was delivered up by miſtake, and not, one penny of the 
money paid; and, that after Craw/zy had found out his miſtake, 
he acquainted Greſque with it, who confeſſed, that he had 
received the bond, and had burnt it; but, defired Mr. Crawley 
not to be concerned, for that he did not pretend, that he had 
paid it, but, that the appellant owed him money ; and, that 
he /Gieſgue would juſtify Mr. Crawley to the appellant, for 
delivering up the bond. That Gie/que had made no manner 
of proof, of payment of one penny of the laſt -500/. bond, 
altho' he had ſworn it by his anſwer ; and, if in this caſe, 
the defendant's own oath ſhould be ſufficient to diſcharge him, 
without further proof, it would be the firſt caſe of the kind, 
But, if there ſhould be any doubt, whether this laſt bond was 
paid, or not, the iſſue ought only to be to try, whether that 
bond was paid or not; without trying how many bonds there 
were, which did not ſeem to be material to the caſe. 


On the other fide, it was only ſaid, that the appellant's 
proceedings had been very vexatious, and had put the reſpon- 
dent, and her late huſband, to a great deal of unneceſſary 
expence ; and therefore, and as the orders were conceiyed 
to be very juſt and proper, for determining the matters in 
difference, it was hoped they would be affirmed, and the appeal 


diſmiſſed, with coſts. 


AFTER hearing counſel on this appeal, it was oRDERED 
and ADJUDGED, that the decree of the Court of Chancery, 
of the 31ſt of October, 1704, ſhould be ſo far reverſed, or 
varied, that, in the laſt iſſue, directed to be tried at law by 
that order, theſe words [** if three” ] ſhould be left out, between 
the words [“ three] and [** whether”]} and, that the iſſues 
ſhould be, ** whether there were two bonds, or three,” and, 
„whether the laſt bond for 500 J. was paid or not? And, the 


Court of Chancery was to be at liberty to proceed upon the 


laid iflues, ſo directed to be tried at law, as ſhould be juſt. 
OT 
Winifred 
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. inifred Clerk, an Infant, 135 her r next A N 
Friend, — 
John Ward, Clerk, D e Reſpondent. 


1ſt Fam. 1706. 


4 Uguſtine Bee, being ſeiſed in * of lands in Lincolnſhire, 

of about -150/. per ann, and, having four children, 
Richard, Fobn, Winifred and Eleanor, made his will in February, 
1680; and, thereby deviſed his lands to Richard, his eldeſt 
ſon, and his heirs; chargeable with a portion of 4350/7. to his 
daughter Winifred, and zool. to his other daughter Eleanor, 
payable in manner therein mentioned; and, on failure of 
ſuch payment, hedire&:d the lands to be ſold, for that and 
other purpoſes. 


On the teſtator's death, Richard, his eldeſt ſon, entred ; but, 
ſoon afterwards died, without ifſue, and without having paid 
either of his two fiſters portions ; whereupon, - the lands 


deſcended to John, his brother and heir in fee, RA 
with theſe N 


Winifred, the eldeſt daughter, married Nathaniel Clerk, by 
whom ſhe had ifſue, the appellant, her only child; and Rauer. 
the youngeſt, married the reſpondent. 


In May, 1695, John Bee died, without iſſue, leaving Winifred 


and Eleanor, his two fiſters and coheirs at law; but having 


by his will, deviſed all his lands to the appellant's father, 
and the reſpondent ; in truſt to be ſold. for the payment of 
80 debts, and Ln them his executors. | 


There being ſome circumſtances attending the execution of 
this will, which rendred its validity doubtful ; the reſpondent 
prevailed on his wife, when in ſo weak and languiſhing a 
condition, that her life was deſpaired of, to levy a fine of one 
moiety of the premiſſes, and to execute a deed, declaring the 
uſes thereof, to herſelf and the reſpondent, for their joint 

Vor. I. 1 | lives, 
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lives; remainder to the heirs of her body by him; remainder 
to the heirs of her body ; remainder to the heirs of the body 
of the. reſpondent, remainder to her own right heirs for ever, 
This fine was acknowledged at Edmonthorpe, in the county 
of Leiceſter, above 80 miles from London, on the 23d of 
January, 1695 ; being the very ſame day, on which the dedimus 
was teſted ; but, in order to conceal this fact, the teſte of the 
dedimus, and alſo the teſte and return of the writ of covenant, 
were eraſed and altered to the 13th of January; however, 
Eleanor died on the 25th, before the fine had paſſed the King's 
Silver-Office. 


On a diſcovery of theſe matters ſome time afterwards, the 
appellant (her father and mother being both dead) exhibited 
her bill in the Court of Chancery, againſt the reſpondent; 
praying, that the will of John Bee, and alſo the ſaid deed and 
fine, might be ſet aſide; and, that ſhe might be let into the 
poſſeſſion of all his real eſtate, and have an account of the 
rents and profits thereof, accrued due ſince his death. 

The cauſe being at iſſue, came on to be — at the Rolls, 
on the 2gth of January, 1699; when his Honour directed an 
iffue, deviſavit vel non; and, referred it to a Maſter to inquire, 
when the dedimus was ſued out, and the caption of the fine 
taken, and when it paſſed the King's Silver-Office ; and whether 
the caption and teſte of the dedimus, and the teſte and return 


of the writ of covenant was altered, and wherein, and to ſtate 
the ſame ſpecially to the Court. 


At the following Lent Aſſizes, for Lincoln, the iſſue was 
tried; when it appearing, that the witneſſes to the will, 
ſubſcribed their names at @ window in a paſſage, where they could 
fee but part of the bed, on which, the teſtator lay ; and he could not, 
as he lay there, ſee them atteſt his will; the jury found a verdict 
| againſt it. And, an the 11th of une, 1700, the Maſter 

reported the ſeveral. eraſures, and ot] er circumſtances above 
mentioned, concerning the fine. 


The defendant, having obtained an order for re-hearing the 
cauſe, the ſame, together with the equity reſeryed, and the 
ſpecial matter of the * s. report, came on to be heard 

4 | before 


Caſes in Parliament. 


before the Lord Keeper Wright, on the 26th of February, 1700, 
when it was decreed, that the faid will ſhould be ſet aſide; 
and, an account was directed to be taken of the rents and 
profits of the real eſtate, and one moiety thereof was ordered 
to be paid to the plaintiff. But, as to ſo much of her bill, as 
ſought relief, touching the other moiety of the eſtate, it was 
ordered to ſtand diſmiſſed; and, the conſideration of coſts was 
reſerved, till after the Maſter ſhould have made his report. 


From this decree, the plaintiff appealed ; inſiſting, that the 
deed and fine ought to have been ſet aſide, and poſſeſſion of 
the whole eſtate decreed to her; becauſe, Fohn Bee's will was 
ſet aſide, as fraudulently obtained, by a trial at law, upon full 
evidence. That there was no ſufficient authority to take the 
fine, at the time when the conuſance was taken ; and, that the 
ſeveral eraſures, manifeſtly imported a fraud; and, in fact, the 
fine paſſed the King's Silver-Office, after Eleanor's death. 
As to the objection, that this fine, being a record of the Common 
Pleas, ought not to be impeached by the Court of Chancery ; 
it was anſwered, that the dedimus and writ of covenant, iſſue 
out of the Court of Chancery, which Court may well examine 
alterations and eraſures in their own writs; and, as the deed 
and fine were ſo unduly obtained, it was conceived, a .Court 
of Equity might well decree a re-conveyance of the eſtate to 
the appellant. And, as to the other objection, that there was 
no precedent of the Court of Chancery's having ever ſet aſide. 
a fine; it was faid, there were many precedents of that Court's 
having ſet aſide judgments, and no precedent of their refuſing 
to ſet aſide a fine, ſo unduly and fraudulently obtained; and, 
that as this caſe was attended with fuch peculiar circum- 
ſtances, it was very proper for relief, in a Court of Equity. 


On the other fide it was contended, that the will was 
wholly out of the caſe; and therefore, the mentiofiing it, 
could only be defigned by way of refleftion on the reſpon- 
dent; who, if it had been eſtablithed, could have received no 
great advantage from it, becaufe the eftate was loaded with 
a debt of 4ool. beſides 2 50 J. for legacies. That as to the 
ine, there was no proof of any ill practice uſed in levying it; 
but, on the contrary, it was fully proved to have been duly 

hom acknow- 
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Bedminſten and Redeliſt, in the cathedral church of Sarun; 
and, having been uſually leaſed out for lives, were, for. above 


in the proceedings, to have ſupplied and made them good, 
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acknowledged by the reſpondent, and his late wife; and that 
ſhe was well pleaſed therewith, being what ſhe deſired to have 
done when in health. That the fine was duly entred and 
recorded in the Court of Common Pleas, and if there was 
any error, or unfair practice in the proceedings, the appellant 
had her proper remedy at law, to have it reverſed, or ſet aſide; 
but, a Court of Equity was never known to examine the 
regularity of paſſing any fine, or judgment in the Courts of 
Law, that being the proper buſineſs of thoſe Courts. And, 
that all this was debated and conſidered at the hearing of the 
cauſe, when the Court ſaw no reaſon to reverſe the fine; nor 
was it very proper to deſire it in a Court of Equity, whoſe 
buſineſs was rather, in caſe there had been any error or defect 


according to the intention of the parties. 


ACCoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree therein complained of, affirmed. 


Jon Harrington, Richard M atkrill, 411 
Jyobn Ratcli ft, e 8 (Appellans, 


Thomas Horton, _— by — — Reſpondent. 
Ath February, I 706. 


HE manor, demeſhe. lands, 1 parſonage of Bedminſter 
and Redchf, in the county of Somerſet, have immemo- 
rially belonged, as a corps, to the prebendary of the Prebend of 


100 years, held. by Sir Hugh Smith, Bart. and his anceſtors, as 
leflees thereof; who had beſides, a very large eſtate of inherit- 
mec. lying within this er. 


In ander to ground an exemption. from the payment of 


inan. in kind, the Smiths agreed with their tenants, to 
| accept 


t 
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accept a yearly compoſition Tor the tythe-hay, arifing out of 7 


their reſpective farms, amounting in the whole to 31. 14s. 5 d. — 


payable yearly, on Good Friday; but, ſuch of the lands held 
by thofe tenants, as belonged to the Prebend, were not compre- 


hended in this agreement, and were therefore left at large; to 
pay their tythe-hay i in kind. 


Theſe compoſitions, were generally paid for the greateſt 


part of the time, that the Smiths enjoyed the parfonage ; but, 


there were ſome times fmall variations in them, at other times 


the tythe in kind was paid, and ſometimes nay; © to the full 
value of the tythe. 


On che death of Sir Hugb Smith, the reſpondent's father 


being then Prebendary of the prebend, became ſeiſed of the 


parſonage; and, in the year 1698, he granted the ſame to the 
reſpondent, for three lives. | 


In Eafter term, 1700, the reſpondent exhibited his bill in 
the Court of Exchequer, againſt Sir John Smith, the ſon and 
heir of Sir Hugh, and alſo againſt the appellants, as his tenants ; 
for recovery of his tythe-hay, and the arrears, from the time 
of his grant. To this bill, the appellants, by their anſwer, 


denied tythe-hay in kind to be due; and fet up the feyeral 


ſums, ſo payable by compoſition, as ſo many moduſes, in lieu 
of the tythe-hay, under the name of /rew-tyrbes; but the 
defendant, Sir Jobn, in his anſwer, ſet forth a paper which 
” found among his father's writings, relating to the profits 
of the parſonage, in which was the following article: 
rem, There is a duty paid there, in lieu of t 1 
called firew-tythe, and it is due upon Gad Friday; fo: 
< which there is extant a rental of the particulars, what _ 


be paid out of every tenement, and out of divers particular 


© grounds, which, if they that hold them, refuſe to pay, 
then they muſt pay tythe-hay ; and, if it can be all gathered, 
it will come, per annum, to about 31. 145. 1 is no 
hard to be gathered.” 2R 


On the 22d of June, 1703, the cauſe came on WY heard; 
when the Court decreed the defendants, the occupiers, to 


account with, and fatisfy the plaintiff, for the value of their 
Vor. I. O o tythe- 
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tythe-hay, and the arrears ; and the uſual directione were 
given for taking ſuch account. | 


. D044. But, from this decree, the defendants appealed ; contending, 

C. Coe. that an ifſue ought firſt to have been directed, to try whether 
tythe-hay in kind was, of right, due or payable within the 
pariſh. That the reſpondent's father, for 20 years and upwards, 
and Sir Hugh Smith and his anceſtors, for above 100 years 
before, received tythe-corn, and all other tythes in the pariſh ; 
but forgot, for all that time, to aſk for fo valuable a part, 
as the tythe of hay; which, if it had been really due, ſeemed 
very improbable, and ſcarce to be credited. And, tho'* many 
debts at law are loſt by length of time, and a demand is, in 
moft caſes, neceſſary to preferve the right to a duty; yet, the 
only foundation of this decree .in Equity, was the length of 
time, without any demand; ſo that the laches of the reſpon- 
dent's anceſtor, which ought to be for the advantage of the 
appellants, turned out to their manifeſt | prejudice. 


0 C. Phipps, On the other fide it was inſiſted, that tythes in kind are 
| due of common right; and, that there was no proof in the 
cauſe, ſufficient to ſupport the moduſes, as laid in the anſwer. 
ib For, tythes in kind were proved to be paid for ſome of the lands, 
| alledged to be covered by theſe moduſes ; and, as to other 
farms, the cuſtomary payments were proved to be different 
from thoſe mentioned in the anſwer; and ſome of the lands 
were deſtitute even of the pretence of a modus. And, as to 
the objection, that there ought to have been a trial at law; 
it was anſwered, that a Court of Equity does not ſend any fact 
1 NS to be tried at law, but where it is rendred doubtful by a 
43 contrariety of evidence; but, as the appellants had wholly 
failed in proving their moduſes, there was no foundation. to 
ſend any one of them to ſuch a trial. 0 


Dzcree Bur, after 8 counſel on this appeal, it Was ORDERED 
8 18. and ADJUDGED, that the decree complained of, ſhould be fo 
P. 227. far reverſed, as, that ſeveral iſſues fhould be tried in the 
proper county, at the next Summer Aſſizes; whether the ſeveral 

moduſes, infiſted on by the defendants in the Court below, in their 


* (who are now ap pellants} pave been, time but of mind 


N 
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40 

1 

1 
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paid, and payable, for and in lieu of tythe-hay in kind; and, that AD 
the Court of Exchequer ſhould proceed, upon the iſſues directed, 
as ſhould be juſt : And, if any difference ſhould ariſe between the 

arties in ſettling the iſſues, it was ordered, that they ſhould 
apply to Mr. Baron Price, to ſettle the iſſues ſo to be tried. 


— 


Katherine Strode, Widow, Plaintiff Caſe 42. 
* e in Error. 
Thomas Andrews, Leſſee of Defendant] 
Francis Wyndham Eſq. J 


3th February, 1706. 


NYOHN Wyndham Eſq. Serjeant at Law, was ſeiſed in fee of 11 Mod. 88. 
the manor of Blackford, and certain lands in the county of = _ 
Somerſet ; and having iſſue three ſons, William, Humphry, and 1 
Francis, he, by indentures of leaſe and releaſe, dated the gth +. 226, 
and 1oth of June, r685, in conſideration of a marriage between = N 
his ſon William and Rebecca Strode, and of 3000/7, her marriage 453. ca. 6. 
portion, ſettled the premiſſes to the following uſes; viz. 
To the uſe of his ſaid ſon William, for his natural life; 
remainder to Rebecca, for her life; remainder to the firſt, and 
every other ſon of the body of the ſaid William Wyndbam, on 
the body of the ſaid Rebecca begotten, and the heirs male of the 
body of ſuch ſon and ſons; then follows a clauſe upon which 
the preſent queſtion aroſe, in theſe words; viz. © And, for 
default of ſuch iſſue, and in caſe the ſaid , illiam Wyndham 
* ſhall die, or be dead, without iſſue male of his body, of the 
© body of the ſaid Rebecca Strode, born, or in ventre fa mere, 
* at the time of his death; and Thall leave one or more daughter 
or daughters of his body, on the body of the ſaid Rebecca 
* Strode begotten, or in ventre ſa mere, at the time of his 
death; then, to the uſe and behoof of John Strode, and 
* Saville Strode, their executors and adminiſtrators, for and 
during the term of 500 years, from thenceforth fully to be 
compleat and ended, upon ſuch truſts, and to and for ſuch 
intents and purpoſes, as are herein- after expreſſed and 

Me | a declared; 


\ 
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— Mil deefated ; that is to fay, Upon truſt, that the faid Jabn Strad, 
. « and Saville Etrode, their executors or adminiſtrators, ſhall, 
| te out of the rents and profits of the faid manor and premiſſe, 
& of by fale or demiſe thereof, for all or any part of the faid 
<< term, or otherwife, levy and raiſe 4ooo/. for the portion 
« or portions of ſuch daughter or daughters, as the faid 
* William Wyndham ſhall beget on the body of the {aid Rebecca, 
% and ſhall be living, or in ventre ſa mere, at the time of his death, 
% to be equally divided and paid in manner after mentioned; 
„that is to jay, Such of the {aid daughters as ſtrall be unmar. 
e ried, or under the age of 21 years, at the time of the deceaſe 
of the faid William M yndbam, ſhall have her reſpective portion 
paid unto her or them reſpectively, at the day or days of their 
«« reſpective marriage or marriages, or of their reſpective ages 
of 21 years, which-ſoever of them ſhall firſt happen, after 
&« the death of the ſurvivar of them the ſaid William and Rebecca, 
And fuch daughter or daughters as ſhall have attained her er 
** their age or ages of 21 years, in the life-time of the ſaid Millan 
t Wyndham, the father, or the ſaid Rebacca Strode; ſhall have her 
** or their reſpective portion or portions, paid unto her or them, 
„ within one year after the deceaſe of the ſurvivor of them 
ve the ſaid William and Rebecca, and not before: Provided, that 
*© 11 caſe any of the ſaid daughters ſhall be preferred in marriage 
«* in the Rechne of the ſaid William, their father, her or their 
e part or Portion ſhall ceaſe. And, in caſe any of the faid 

my daughters die in the life-time of the ſaid J. lam, or after 
* his deceaſe. in the hfe-time of the ſaid Rebecca, and before 
** their portions ſhall become due and payable ; that then the 
part and portion of the daughter or daughters ſo dying, in 
„the Hfe-time of the ſaid N ilam or Rebecca, (hall go and 
* retain tb the ſurviving daughter or daughters, equally to 
* be divided between them. And Turther, that the faid 
* truſtees, their executors or adminiſtraters, ſhall alſo, out of 
«© the profits of the {aid manor and premiſſes, or by ſuch 
** means as aforeſaid, pay and allow unto the ſaid daughter or 
** daughters reſpectively, intereſt, after the rate of 51. per cent: 
per ann. for the forbearance of the aid ſeveral ſums of mon 
and portions reſpectively, from the time of the deceaſe of ths 
* ſurvivor of them the ſaid William and Rebecca, until ſuch 
* fuys of money and portions ſhall be paid to her or them 


Ve reſpectively, for their ſeveral maintenance and education; 
3 | « which 
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« which intereſt ſhall be paid to her or them duly, by half 
« yearly payments, during the ſaid term. And from and after 
the end, or other ſooner determination of the ſaid term of 500 
years, to the uſe of the heirs male of the body of the ſaid 
William Wyndham ; remainder to the ſaid John Wyndham the 
father, and the heirs male of his body; remainder to Humphry, 
the ſecond ſon of the ſaid John Wyndham, and the heirs male of 
his body; remainder to Francis, (the leſſor of the plaintiff ) 
and the heirs male of his body; remainder to the right heirs of 
the ſaid William Wyndham, for ever. 


The marriage took effect, and there was iſſue two ſons, and 
four daughters; namely, John, Humphry, Jane, Rebecca, Joan 
.and Katherine. 


In April, 1697, Pilliam Wyndham died; leaving John and 

Humphry, his two ſons, both living. In Auguſt, 1699, 
"John, the eldeſt ſon, died without iſſue. In Juby, 1703, 
Rebecca, the mother, died; whereupon Humpbry, her youngeſt 
ſon, entred and was ſeiſed; and in October, 1704, he alſo died, 


without iſſue. a 


5 ³ ⅛ 0 —“ö—ñ— 


The ſeveral perſons, to whom eſtates for life were limited, 
being dead, and all the precedent eſtates tail being ſpent; 


fa 


virtue of the remainder in tail limited to him. 


2 


But Katherine Strode, the plaintiff in error, being the admini- 
ſtratrix of the ſurviving truſtee of the 500 years term, entred 
upon the premiſſes, in order to raiſe the portions for Jane, 
Rebecca and Joan, the three ſurviving daughters of the 
marriage ; whereupon the ſaid Francis Wyndham, brou me an 
ejectment in the name of Andrew's his leſſee. 


Ee. B t 


verdict, finding the ſeveral facts above ſtated; and the ſingle 
queſtion was, Whether the term of 500 years was to begin upon 
failure of male iſſue, whenever that ſhould happen ; or, upon 


2 of male _ if that happened at the time of William's 
cath? 


ch 106. . 8 8 P p 8 


Francis, the youngeſt ſon of Mr. Serjeant Wyndham, en by 


On the trial of this ejectment, the jury brought in a ſpecial | 


T. Powys. 


R. Raymond. 


argued, that the 500 years term aroſe and took place, upon the 


from thence it muſt be inferred, that the failure of iſſue male, 
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And, upon arguing this verdict in the Court of Queen's Bench, 
the Judges were unanimouſly of opinion, that the term never 
aroſe ; becauſe, it depended upon a condition precedent, viz. 
William's dying without iſſue male by Rebecca, born at the time of 
his death; which did not happen, for he left two ſons by 
Rebecca, ſurviving him; and therefore, judgment was given for 
the leſſor of the plaintiff. 


To reverſe this judgment, the preſent writ of error was 
brought; and, on behalf of the plaintiff in error, it was 


death of William's younger ſon Humphry without ifſue, and was 
{till ſubſiſting; for, that it was manifeſtly the intention of all 
parties to the ſettlement, that the 4000/. ſhould be raiſed for 
the daughters of that marriage, if there ſhould be a failure of 
iſſue male. That the term was expreſſly limited to take place, if 
William Wyndham ſhould die or be dead, without iſſue male by 
Rebecca; and therefore, as his ſons were both dead without iſſue, 
the contingency had happened, and he was dead without iſſue 
male, and conſequently the term aroſe; and the rather, becauſe 
there being no expreſs time limited in the ſettlement, when the 
failure of iſſue male ſhould happen, it might be at any time. 
As to the objection, that the contingency of the failure of iſſue 
male was confined to the time of the death of William, by the 
words, at the time of his death, and that both his ſons having 
ſurvived him, the .contingency never happened; it was faid, 
that theſe words, at the time of bis death, related only to the 
expreſſion immediately foregoing, vi- in ventre ſa mere; and 
ſo the entire clauſe was not reſtrained by the words, af the 
time of his death, but they muſt be referred to the next preceding 
expreſſion, in ventre ſa mere; for, without adding, or ſubjoining 
that expreſſion to thoſe words, the expreſſion itſelf would have 
been unintelligible,” or at leaſt, the ſenſe of it incompleat. And, 
as to the other objection, that the maintenance was to commence 
from the death of the ſurvivor of the father and mother, and 


muſt happen in the life-time of one of them; it was anſwered, 
that in penning declarations of truſts of ſuch terms for years, 
the various accidents which might happen in families, could not 
all be foreſeen ; and therefore, the truſts were generally ſuited 


to o ſuch caſes as were moſt obvious, but nothing could from 
- thence 
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hence be juſtly collected to defeat the term itſelf ; beſides, this 


objection did not prove what the other fide chiefly contended for, 


father; but, it rather proved the contrary ; becauſe, as the 
maintenance was limited, to take place from the death of the 
ſurvivor of the father and mother, and as the mother did 
ſurvive; it ſhewed clearly, that the failure of iſſue male, was not 
intended to be reſtrained to the time of the father's death. 
But, ſuppoſing this to be a doubtful caſe, yet as there was ground 
for a conſtruction in favour of the daughters, Who were in the 
nature of purchaſors for a valuable conſideration, upon the 
merit of their mother's marriage and portion, and who were 
heirs at law both to their father and grandfather, the maker of 
the ſettlement ; it was hoped, that the Houſe would rather 
incline to give them a proviſion out of the father's eſtate, than 
ſuffer his younger brother to carry away the whole of it, to the 
clear amount of 2000 l. per ann. 


In ſupport of the judgment it was contended, that if the 
term was to commence whenever there ſhould happen a failure 
of males, then the words, for default of ſuch iſſue, fully and 
clearly expreſſed the meaning of the parties; and ſo, all the reſt 
of the clauſe on which the doubt had ariſen, might be rejected. 
But, it was apprehended to be very plain, that this, term was 
not to begin barely upon default of iſſue male; but over and 


without iſſue male by Rebecca, born, or in ventre ſa mere, at the 
time of bis death; and ſhould have one or more daughters by her 
begotten, or in ventre ſa mere, at the time of his death; fo that 
the having daughters, and having no ſons, and both reſtrained to 
the time of his death, were the conditions on which this term 
was to commence. The term therefore, was to begin imme- 
diately upon the death of William and Rebecca, or not at all, 
and ſo the truſts began from their deaths abſolutely; the 


were to have their portions in a year after the death of father 
and mother; and thoſe under 21, were to be paid when they 
attained that age; and, in the mean time, intereſt, at 5/, per 
cent, was to be paid them from the death of the ſurvivor of 
father and mother, out of the profits, and by half-yearly 
payments ; which ſhewed plainly, that this term was only to 


3 ariſe 


viz. that the failure of iſſue male, muſt be at the death of the 


daughters who ſhould attain 21 in the life-time of their father, 


T. Parker, 
P. King. 


above that, a condition was added, in caſe William ſhould die 
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JUDGMENT 
reverſed, 


Jour. vol.18. and ADJUDGED, that the judgment given in the Court of 


p- 228. 
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ariſe upon the contingency of William's dying without iſſue male, 
living at the time of his death; for they could not have het 
portions within one year after William's death, if the iſſue male 
had lived 100 years; nor could the daughters have had the 
intereſt of their portions for their maintenance and education, 
from the death of the ſurvivor of William and Rebecca, unleſs the 
contingency then happened: And, it would be a very improper 
proviſion for 4 . preſent maintenance for daughters, and for 
raiſing their portions, at their ages of 21, or marriage; when 
it might happen, that the iſſue male of the iſſue male might not 
fail for 100 years, or perhaps, never. That it was an extraordinary 
conſtruction, to make the truſts of a term, and the diſpoſition of 
the profits by the truſtees, begin before the term itſelf, which 
mult enable the truſtees to take thoſe profits; and, it could not 
be imagined,. that the truſtees were to maintain and educate the 
daughters, before the term veſted ; or, afterwards to allow them 
intereſt for their portions, 100 years backwards in one groſs ſum, 
when the intereſt intended by the parties, was expreſſly directed 
to be paid by half-yearly payments. And, as to the hardſhip of 
the caſe alledged on the other fide, meerly to move compaſſion, 
it had no foundation in fact; for, that Serjeant Wyndham, who 
ſurvived his ſon William, and was perfectly ſenſible, that 
William's daughters could have no provifion under this ſettle- 
ment, made a very ample proviſion for them by his will; 6 
that under this, and other wills, by different branches of the 
family, theſe very ane were entitled to no leſs than 

107601. 


Bur, after hearing counſel on. this writ of error, it was ORDERED 


Queen s Bench, ſhould be reverſed ; and, that judgment ſhould 
be given for the ſaid Dame Katherine Strode, ** the aid 
Thomas Andrews, in the ſaid action. 


Williaun 


William Enfworth, and Katherine his) 


Mary Geher Widow, and 1 | 
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Wife, Executrix of /o, Lloyd, 
deceaſed, and Edward Lloyd, an Infant, } Appellants. Cale 43. 
the Son and Heir of the laid John 


Lhyd, ET Ol Mg J 


Griffiths, an Infant, the Son and 
Heir, and alſo the Executors of 
alter Griffiths, deceaſed, - - 


Reſpondents. 


12th February, 1706. 


OHN Lloyd, being ſeiſed of certain lands in the county of Viner, vol. 
Montgomery, by indentures of leaſe and releaſe, of the 13th 5: ?: 68. 


Ca. 8. 


and 14th of January, 1680, mortgaged the ſame in fee, to 2 Ed. ca, ab, 


Walter Griffiths; ſubje& to redemption, on payment of 4001, 7 6, 


and intereſt, on the 14th of January, 1686. 


Neither e or any intereſt, beta paid at che 


time limited, Er ſitbs ſoon afterwards brought an ejectment; 
and, having obtained judgment, he, on the iſt of February, 
1686, entred into poſſetiion of the mortgaged — 


The mortgagor being in diſtreſſed circumſtances, and 3 


to ſatisfy this mortgage; on the 17th of May, 1687, in 


conſideration of 350 paid by Griffiths, executed a releaſe of 


the equity of redemption to him; and Griffiths; at the ſame 


tine, gave Lloyd a note or memorandum ; promiſing, that if 
Llyd ſhould, within a year, pay to him 7501. and all charges 
of reparrs: for that time, he Grieb would / and convey to. 


him the premiſſes. But this money not being paid, Grifiths: 


continued in the peaceable poſſeſſion of the premiſſes, till the 


time of his death; and cut down timber, and exercifed other 
acts of Ae r A thereon. | | | 


In N 170 3, abe: aid Yobn 2 died ; but, appre- 
hending that he was till entitled to the equity of —— of. 
Vox. I. 2 his 


J. Grove, 
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this eſtate, under the above note; he made his will, and thereby 
deviſed the eſtate to the. appellant Katherine, his then wife, for 


her life; with remainder in tail to the TT Edward Lleyd, 
his ſon. 


In Hilary term 1704, the appellants exhibited their bill in the 
Court of Exchequer againſt the reſpondents, as claiming under 
the ſaid Walter Griffiths ; for a redemption of the premiſſes, and 


an account of the rents and profits, and of the money ariſing 


from the ſale of timber. The refpondents by their anſwer, 
inſiſted on the mortgage and releafe, and that their teſtator 
being thereby an abſolute purchaſor of the premiſſes for 2 
valuable conſideration, the . plaintiffs were not entitled to 
redeem the ſame. 


On the 11th of April, 1705, the cauſe was heard, when the 


Court were pleaſed to diſmiſs the bill; and afterwards, upon a 


re-hearing, they confirmed the former decree. 


Fr rom both which decrees, the plaintiffs appealed ; ; inſiſting, 
that the releaſe of the equity was obtained from Lloyd, to 


purchaſe his liberty when ſtarving in a priſon; and that he had 


no advice thereon," but was forced to ſubmit to ſuch terms, 48 
Griffiths thought proper to impoſe on him. That the note to 


re-convey the premiſſes, on payment of 7 500. which was the 


very ſum, mentioned in the releaſe, being given by Griffiths, at 
the ſame time that the releaſe was executed by Lloyd, operated 


as a defeaſance of that releaſe; and raiſed a new equity to 


Lloyd, which was never afterwards diſcharged. That the 
reſpondents themſelves had proved the value of the eſtate to be 
451. per ann. which, at 20 years purchaſe, was oo; and 
therefore the appellants were adviſed, that it was not material for 
them to enter into any evidence of the value, altho' it was, in 
fact, worth 80/. per ann. and 1600/. to a purchaſor ; as that, 
and alſo the value of the timber felled by Griffiths, which was 
worth above 400/. was matter of account before the Deputy 
Remembrancer, and proper to be proved after the hearing. But, 
be the value ever ſo ſmall, it could be no damage to the reſpon - 
dents to have their mortgage-money and intereſt paid them, on 
accounting for the rents and profits; and, as to the lapſe of 
time in payment, it was a common ground of relief in a Court 


of Equi — uy „ 
* TR | On 
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On the other ſide it was contended, that Valter Grifiths was 
a purchafor of the premiſſes in queſtion, at a fair value; for, 
that by the proofs in the cauſe, it appeared, that the yearly value 
thereof after deducting the chief-rent and taxes, was not above 
31 J. per ann. and that all the timber thereon, at the time of his 
i was not worth above 2004. and not more than above 50/. 
worth of it had been cut by him, ſo that 750/. was rather 
more than the eſtate was really worth; as lands in that part of 
Wales, were not worth more than 15 years purchaſe. That 


there was not the leaſt proof of any ill practices being uſed 


by Griffiths, in obtaining the releaſe from Llayd; and, as to the 
note given at the ſame time, it was an original agreement between 
the parties, that Gryffizhs ſhould fell and convey the premiſſes, 
upon the terms therein mentioned; but not that Lloyd ſhould 
be at liberty to redeem the fame. And, tho' both the parties 
lived 16 or 17 years after this tranſaction, yet Lloyd never ſet 
up, or pretended to have any right of redemption ; it was 
therefore hoped, that, as the reſpondents and their teſtator 
had been in poſſeſſion of the eſtate for ſo great a length of 
time, and had paid for .the eſtate more than it was worth, 


they ſhould be permitted to enjoy the fame, without any farther 


trouble. 


ACCORDINGLY, after hearing counſel on this appeal, it was 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and, that the . decree. of diſmiſſion, and the confirmation thereof. 
ould be affirmed. 


David Eyton, —— * Appellant. 
Joby Eyron, and Jane bis Wis, and 
Ann E 250 3 ? Reſpondents. 


214th F ebruary, 1706. 


HOM 8 Eyton, the appellant's grandfather, by deed and 
fine, 16th Ofober, 2 Car. 1. ſettled ſeveral lands and 
ee, in Knolton, Overton, Villa and Erbiſtock, in the 


1.50, 
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1706. 
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W. Turner. 


Derr 
affirmed. 


Jour. vol. 18. 
p. 234. 


2 Vern. 380, 
1 Eq. ca. ab 


169. c. 1. 


Viner, vol. 13. 
p. 61. ca. 5. 


100. ca. 11. vol, 18, p. 217. ca. 4+ 2 Eq. ca. ab, 692. ca. 1. 


county 
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county of Flint, to the uſe of himſelf, for life; remainder to 
his eldeſt ſon Benjamin, and the heirs male of his body; 
remainder to his ſecond ſon Randall, and the heirs male of his 
body ; remainder to his third ſon David, the appellant's father, 
and the heirs male of his body; with other remainders over. 


But, in this deed was contained a proviſo, that if Benjamin 


ſhould die without iſſue male, leaving iſſue female; that then 
and in. ſuch caſe, if the next in remainder to the lands ſo 
limited to him as aforeſaid, ſhould not, within one year after 
Benjamin's death, without ifſue male, pay or tender to the 
daughter or daughters of Benjamin, in manner therein expreſſed, 
the ſum of zool. to be equally divided between them; that 
then the uſes fo limited of the ſaid lands, ſhould ceaſe; and 
the fate ſhould be, and enure to the uſe of the daughter or 


daughters of Benjamin, her or their heirs. 


Thomas, the ſettlor, and two of his ſons, Randall and David, 
all died in the life-time of Benſamin; and Randall dying 
without iſſue, the appellant, as the eldeſt fon of David, his 
father, became entitled as next in remainder, to this eſtate 
expectant upon the determination of Benſamm's eſtate- tail; who 
had no ſons, and only two daughters, namely, the reſpondents 


N and Ann. 


Benjamin Fyton, being a lunatic, and the reſporideft Th, 


Having married Jane, one of theſe daughters, he got the origi- 
nal ſettlement into his cuſtody ; whereupon the appellant, in 
1690, filed his bill in the Court of Chancery, againſt Benjamin 


and Ann his wife, and alſo againſt the reſpondent Jobn and 


his wife, for a diſcovery of this ſettlement, and to have the 


Fame brought into Court. 


The defendant John by his anſwer, confeſſed the ſettlement 


to be in his cuſtody, and ſet forth the date and uſes thereof; 


but inſiſted, that he could not part with it, without Benjamin's 


conſent, who had levied a fine of part of the premiſſes; and, 
by a deed, dated the 6th of September, 1648, had declared 
the uſes thereof to himfelf and his heirs: The defendant alſo 
infiſted, that the bill was brought too ſoon; for, that Benjamin 
being tenant for life, might bar the remainders, or at leaſt, that 
to long as he lived, there was a poſſibility of his having iſſue 
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male. The plaintiff therefore, dropped all further 8 
ings in this ſuit, during the life of Benjamin. 


the plaintiff, as next in remainder, became entitled to the lands 


in queſtion; and he accordingly amended his former bill, by 


of the rents and profits, from Benjamin's death. 


inſiſted, that He could not ſet forth the purport of the ſettlement, 
becauſe he had many years ago delivered it to Benjamin, and knew 
not what was become of it ; and the defendants Jane and Ann 
inſiſted, that they were ſeiſed of a good eſtate of inheritance 
in the ſaid premiſſes, under a fine and recovery levied and 
ſuffered by Benjamin, their late father. 


The cauſe being at iſſue, and witneſſes examined, it came 
on to be heard before the Maſter of the Rolls, on the 1ſt of 
December, 1699; when his Honour declared, that there was 
manifeſt proof of the ſettlement of the 16th of October, 2 Car. 1. 
and that the ſame was in the defendant John's cuſtody, and 
ſuppreſſed by him; and that he had made a very wicked 
defence, in denying by his ſecond anſwer, what he had 
confeſſed by his firſt, and varying from the ſame ; and there- 
fore decreed, that the defendants ſhould convey the premiſſes 
in queſtion to the plaintiff, and that he ſhould hold and enjoy 
the ſame, according to the ſettlement ; and, as to the forfei- 
ture, by reaſon of the plaintiff's not paying the 300. according 
to the ſaid proviſo, the Court declared, that he ought to be 
reheved againſt the ſame, on payment of one moiety of the 
laid 300 J. to the defendant John, and the other moiety to the 
defendant Ann, with intereſt from the time it ought to have 
been paid ; and therefore, referred it to a Maſter to compute 


profits of the premiſſes, received by the defendants fince 
Benjamin's death ; and decreed, that what ſhould appear to be 
due from them for. ſuch rents, more than the intereſt, ſhould 
be paid to the plaintiff, with coſts. . 

Vor. I. " MS The 


In 1070 Benjamin died, without iſſue male ; whereupon 


making Ann, the other daughter and co-heir of Benjamin, a 


party ; and praying a difcovery of the ſettlement, and other 
deeds and writings which manifeſted his title, and an account 


To this amended bill, the defendant John by his anſwer 


ſuch intereſt, and alſo to take an account of the rents and 


r5% 


— 
1706. 


— 


Caſes in Parliament. 
The defendants being diffatisfied with this decree, obtained 2 


re-kearing of the cauſe, before the Lord Keeper Wright, on 
the 6th of January, 1700 ; when his Lordſhip declared, that 


he faw no cauſe to alter the decree, and therefore confirmed it. 


In conſequence of this decree, the plaintiff got poſſeſſion of 


ſome part of the eſtate; but the defendants, being ſtill diflatis- 
fied, | obtained another re-hearing before the Lord Keeper 


(afterwards Lord Chancellor) Cowper, on the 24th of Juh, 
1701; When it was ordered, that the defendants ſhould proceed 
to a trial at law, for the premiſſes in queſtion ; and after ſuch 
trial, either party was to be at liberty to reſort back to the 


Court. 


An ejectment was accordingly brought, on the trial whereof 


a verdict was found for the defendatits, as to all the lands in 


Knolton, compriſed in the fine and recovery of 1648 ; and 
the cauſe being afterwards' heard on the equity reſerved, on 
the 26th of November, 1702, it was referred to a Maſter, to 


compute what was due to the defendants, for their reſpective 


moieties of the 300 J. with intereſt, and to tax the defendant 
Ann, her coſts both at law and in equity; and it was decreed, 


that the defendants ſhould diſtinckly account for the rents and 


profits of ſuch of the lands in queſtion, as they had not reco- 
vered by the verdict; and, on payment of what ſhould appear 


due to the plaintiff on that account, after deducting ſuch 


principal, intereſt and coſts, as aforeſaid, the defendants were 
to convey to him the premiſſes, not included in the verdict; 
and, as to ſuch of the lands in Knolton, as the defendants had 
recovered at law, the -plaintiff was forthwith to deliver the 
poſſeſſion thereof to them, and acconnt for the rents and 
profits by him received. | 


| But the plaintiff apprehending :that the defendants had, 


upon the trial at law, taken a verdict for more lands than were 


compriſed in the fine and recovery, and the deed of September, 
1648, applied to the Court of Chancery to be relieved in this 
reſpect; and, on the 28th of January, 1704, an order was 
made, that he ſhould be at liberty .to bring an e bi 
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the recovery” of ſuch lands, as were not comprifed in the fine mY 
and recovery, which the defendants had taken poſſeſtion of © w_ li 
under colour of the verdict ; unleſs the defendants, having | 1 
notice of that order, ſhould, on the 3ſt day of February then 'N 
next, thew caulſe:to the contrary. And the defendants having, | tf 
on that day, ſhewed cauſe againſt the ſaid order; the Court, bb 
by another order then made, .thought fit to allow the cauſe , 1 

| 


ſhewn, and to diſcharge the former order. | | | 


* 

From this order of the iſt of February, 1704, and alſo from N. Lechmere. W | 
the two former decrees of the 24th of July, 1701,' and the 
26th of November, 1702, the plaintiff appealed ; and, on his | 
behalf it was argued, that Thomas Eyton, the grandfather, who 1 
was tenant for life of the lands compriſed in Benjamin's fine WW | 
and recovery, was living at the time when ſuch fine and vj 
recovery was levied and ſuffered, and yet did not join therein ; 4 
nor was there any proof, at any of the hearings in the Court 1 
of Chancery, or upon the trial at law, of any deed to make a 1 
tenant to the precipe, without which the fine and recovery 
could not operate, or any thing paſs thereby; and without ſuch 
proof, the Court of Chancery ought not to have decreed the 
lands from the appellant to the reſpondents. That there were 
more lands in Tnalton, than what were compriſed in Benjamins 1 
me and recovery, and yet the reſpondents, under colour of bl 
the verdict, had. taken poſſeſſion of all thoſe lands; and, tho' 1 
by an order of Aſſize, which was afterwards made a rule of 1 
Court, the reſpondents were ordered to take poſſeſſion of no 
more lands, than what were compriſed in the deed of the 6th 
of September, 1648, under which they made their title; yet, 
by the ſaid order of the 1ſt of February, 1704, the appellant 
was debarred from taking his legal remedy, for recovering 
theſe ſurplus lands. That if the -intail created by Thomas, 
was barred by the ſaid fine and recovery, then the condition, 
expectant on that eſtate-tail, was thereby defeated ; and the 
300 /. ſecured by that condition, for the benefit of the daugh- 
ters, ought-not to remain a charge upon ſuch of the lands as 
were not -compriſed in the fine and recovery; or at leaſt, ſuch 
lands, of which the intail was not barred, ought only to bear 
at equal proportion of this charge; and, that the appellant 
ought not to be charged with intereſt of the 300 J. or with 


coſts 
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acres in Knolton, and yet the reſpondents had taken poſſeſſion 


the cauſe, that Benjamin had poſſeſſion of all in Kno/ton, in 


proportionable abatement out of the 300 J. becauſe he could 
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colts i reſpect thereof; becauſe he had duly tendred (he 
ſame, according to the condition of the ſettlement. | 


On the other fide it was contended, that Courts of Equity 
never aſſiſted to avoid a common recovery, on pretence of there 
not having been a good tenant to the precipe; and eſpecially, 
when it was ſuffered by an heir at law, to bar a voluntary 
ſettlement, and where the pretence was-not ſet up, until near 
fourſcore years afterwards. ' But however, there was all reaſon- 
able ground to preſume, that Thomas actually releaſed or 
ſurrendred his eſtate for life to Benjamin; for it was proved, 
that Benjamin was for many years before, and till the death 
of his father, in poſſeſſion of all the Knolton eſtate ; and that 
Thomas agreed to quit and releaſe to him, for a valuable 
conſideration of above 200/.; which it was alſo proved, that 
Benjamin had paid for the debts of Thomas; beſides, the law 
did not, at that time, require that ſuch a ſurrender ſhould be 
by deed, or even in writing. That as to the objection, that 
the fine and recovery compriſed only two meſſuages, and many 


of four more little tenements and other lands there; it was anſwer- 
ed, that the deed of uſes, and not the fine and recovery, was 
the meaſure which the jury went by; and, tho' it was true, 
that this deed named but two meſſuages in particular, and 
ſeveral cloſes, lands and incloſures by name; yet, it had the 
general words of all other the meſſuages, lands, tenements- and 
hereditaments of the ſaid Benjamin, and which then were in 
the poſſeſſion of him or his aſſigns, in Knolton. And whether 
thoſe other little tenements now claimed, were then ſtanding, 
or erected afterwards, ought not, at the diſtance of 60 years, 
to be inquired into; eſpecially, as there was general proof in 


his father's life-time. And, as to the appellant's inſiſting on 4 


not have the lands in Knolton, it was urged without any 
foundation; for, he thought the refdue of the lands fo well 
worth redeeming, on payment of the whole 300 J. that he 
brought his bill for that very purpoſe ; and thereby ſtated, and 
alſo proved by witneſſes, that he had made a tender of this mone)» 


according to the terms of the proviſo in the euern: 
| Me The 
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The appellant had it evidently in his choice, whether he would 2 
ſue for his redemption, or not; for, the reſpondents did not 8 
aſk for, nor could compel him to pay the zool. and would 

have been content with the remaining lands, in lieu of it: 

And this ſuit being to preſerve, and be reſtored to his eſtate- 

tail, on performing the condition annexed. to it, viz. paying 

the 200k. ; he was accordingly, by-the decrees, reſtored to ſo 

much of the eſtate-tail, as was nat legally barred. No equity 

aroſe to the appellant for an apportionment, on account of 
Benſamin s having barred his title to the Kno/ton lands ;: becauſe 

the title of Benjamin was paramount that of the appellant, 

whoſe title being, in its original creation, ſubject to be barred 

by Benjamin, he did no more, in barring it, than what the 
ſettlement, and the law gave him a power to do; conſequently, 

no wrong was done to the appellant, nor was the 300 J. payable 

to Benjamin, the pretended wrong-doer ; but to the reſpondents, 

who were his heirs at law, and from whom theſe remaining 

lands were taken by the decree. And, as to intereſt and coſts, 


it was the conſtant juſtice of the Court -of Chancery, in all 
caſes of redemption, to allow both. 


AcconbInGLy, after hearing counſel on this appeal, it was ERIN 


ORDERED and AD JUDGED, that the fame ſhould be diſmiſſed ; 3 


and the ſeveral orders and decrees. therein ande of, p 237. 
GRE 


_ 7... „ A 1. 


* 


Ee. Chanterlain and Francis Plympton, A 1 caſe 45. 
Job HNewte, Clerk, 55 — * oy IPA Reſpo adent. 


: "17th "PIE a. 3 2 


H E reſpondetit was Rector and Incumbent of the portions 1 Eq. ea. ab, 
of Pitt and Tidcombe, in the borough and pariſh of Tiver- Jig vc. 


Viner, vol. . 
tn; in the county of Devon; and was entitled as ſuch, to p. 39. ca. 5. 


2 Eq. ca. ab 
tythes of earn, grain, wood and all other great tythes. 750. 6 „ 


han E 8 8 


About 


any tythe was due for ſuch malt mills, it could be only a perſonal 
2 tythe; becauſe, there was in this caſe no natural increaſe, but 


dent had proved no ſuch cuſtom, nor the value of the tenth toll- 
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About the year 1693, the Mayor and Burgeſſes of Tiverton, 
erected a mill for grinding malt by horſes, within one of the 
ſaid portions ; and, on the 8th of May, 1699, they demiſed the 
ſame. to the appellants for three years, from Migjummer they 
next, at the rent of 300. per annum. | 


The leſſees refuling to pay, or * comnmonnd with the reſpondent, 
for any tythes in reſpect of the malt ground at this mill; he, 
in Michaelmas term 1704, exhibited his bill againſt them in the 
Court of Exchequer, praying an account and ſatisfaction. of ſuch 
| tythes. The defendants by their anſwer inſiſted, that no tythes 
were due; but the cauſe being heard on the 12th of April, 1706, 
the Court decreed, that the defendants ſhould account with, and 
fatisfy and pay unto the plaintiff, for the value of the tenth toll- 
diſh of all corn and grain, ground at the ſaid horſe malt mill, 
for the two firſt years in the bill mentioned, viz. from the 8th 
of May, 1699, to the 8th of May, 1701; and ſhould alſo pay the 
coſts of the ſuit. 


From this decree the defendants appealed ; inſiſting, that if 


only a profit ariſing from the invention of a machine, and the 
labour of man and horſe ; and if perſonal, the ſame by law, 
could only be a tenth of the nett profit, after deducting all 
charges. That if a perſonal tythe was due for ſuch mills, it 
was only due in ſuch places, where perſonal tythes had been by 
cuſtom paid, for 40 hear before the flatute of Edward 6; but no 
ſuch cuſtom was proved to be for ſuch mills in Tiverton; on the 
contrary, the appellants had proved, that there was another 
horſe malt mill, and ſeveral hand malt mills, and many fulling 
mills, of long ſtanding, and yet no tythes were ever paid or 
demanded for the ſame. That the reſpondent had charged, by 
his bill, that tythes for ſuch mills were due by cuſtom, which 
the appellants had denied by their anſwer ; and yet the reſpon- 


diſh, or any other toll to be taken by the appellants, but only 
twopence per buſhel for grinding; and therefore, the decree 
was not warranted by the proofs and proceedings in the cauſe. 
That if the decree ſhould be affirmed, it would ſometimes 
happen, that the tenth toll-diſh, as decreed, would be the who 


of 
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of the proprietor's gain, conſidering the expence of erecting and > 
maintaining this mill; and, in this event alſo, the ſame corn. 
would, againſt all law and reaſon, pay tythes twice; for that all, 
or the greateſt part of ſuch corn, was grown within the ſame 
pariſh, and the tenth thereof was paid to the reſpondent in the 
feld; and if any was ground which grew elſewhere, the ſame 
in like manner, paid the tenth to the incumbent of the ' pariſh 
where it was grown. And laſtly, this decree would introduce 
2 new ſort of tytbe, and would affect great numbers of 
inhabitants in London, and elſewhere ; there being at leaſt 100 
ſuch mills uſed in the city of London, and ſome thouſands of 
them in other parts of the kingdom; for which, tythes were 


never paid or demanded ; but which, if this decree ſhould be 
affirmed, muſt all pay tythes. | | 


* 


On the other fide it was contended, that tythes were due J. Cheſhyre. 
both by the Canon and Statute Law, for new erected mills; by 8. Dodd. 
the Canon law tythes were due for all mills, and by the ſtatute 
of Articuli Cleri, chap. 5. for new erected mills, and which 
ſtatute expreſſly provides, that no probibition ſhall lie in ſuch caſe. 

That there have from time to time, been ſeveral reſolutions 
and decrees, for tythes of mills; and that the reſt of the mills 
within the reſpondent's portions, had all along paid tythes, or a 
compoſition for the ſame ; and every modus for a mill, proved 
tythes to be due, if they were not diſcharged by ſuch modus. 
That the tythe in queſtion, was a predial, not a perſonal tythe, 
and the tenth toll-diſh was payable for the ſame ; and fo agreed 
both the Canon law, and the cuſtom and uſage of this Kingdom. 
And, that it was not a double tythe, becauſe it was paid by 
different perſons, and for different purpoſes; in the firſt inſtance, 
by the owner of the corn, and in the ſecond, by the owner of 
the mill. n nen ö 


AFTER hearing counſel on this appeal, it was ORDERED, Dreuzz 
that the Judges ſhould be heard to this point, Whether the tythe BEES 18. 
payable for corn ground in a horſe malt mill, is a perſonal, predial, P. *4'- 
or mixed tythe, and in what manner tythe is to be paid for corn 
ground in fuch mill, if any tythe is due for the ſame? And, 'upon 
due conſideration of what was offered by counſel, and alſo upon 
hearing the Judges, it was ORDERED and 'ADJUDGED, that the 
decree complained of, ſhould be reverſed ; and that the plaintiff, 


3 | in 
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N | . in the Court below, Jahn Notte (che now reſpandent) ſhouly 
| ww cover his tythes of the ſaid mill, in the nature of a erna, 


1 tythe only; that is to ſay, the tenth part of the clear Profits 
[ ariſing from corn ground in the ſaid mill, over and above al 
ſ incident charges; and, to chat end, an account was to be taken 
of the profits of the ſaid mill, and charges for the time paſt, 
within the time of the demand of the plaintiff Zahn Newye, 
| bill in the exchequer, and fince ; and that the ſaid tythes ſhould 
F ſo continue to be paid for the future. And it was ordered, that 
the. aid Court of Exchequer ſhould cauſe the faid - account 
| to be taken, and what ſhould be found due thereon, paid 
accordingly, 


2 


Caſe «6 George Parker, Eſq. eldeſt Son and 
Heir of Edmund Parker, Eiq. Af pellant. 


Mary Laub, Widow, Daughter 10 the 
laid Edmund Parker, 3 legenden. 


18th Nn 1706. | 
Viner, vol. 8. FPMUND 1 Eig. being ſeiſed in fee of a real eſtate 


N N . of zoool. per ann. and poſſeſſed of a perſonal eſtate of 
04 about 30,000/. value, and having only one daughter, namely, 
2 Eq. Ca. a 


658. ca. 2. the reſpondent Mary; made his will, dated the 8th of Jh, 
759. c. 3. 1680, and thereby deviſed as follows, © Item, I give unto. my 
daughter Mary, 1200. the one half to be paid at her day 

of marriage, and the other within twelve months after; 

"3 provided ſhe marry with the conſent of my overſeers. Iten, 
I give to my ſaid daughter, an annual rent of 40 J. quarterly 
to be paid her, by equal portions; and the firſt payment to 
be made from and after my deceaſe, and continue until 

* ſhe marty or die; and I do hereby charge the ſame on 

that meſſuage or tenement commonly called Great Sutter, 

* now in the. tenure of D. Denſbam and Libbett, or one of 
them ;. and. give her power to levy the ſame by way of diſtreſs 

if cauſe be. Item, I give and bequeath to my fon Myle Parks, 

all that my meſſuage and tenement, with the appurtenances, 


1 6 in 
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in the pariſh of Zealumnac, now in the tenure of D. Denſbam or 
Libbett, to have and to hold for gg years, if he, his brother 
« John, and ſiſter Mary, or either of them, ſhall live ſo long; 
yielding and paying to his ſiſter for the ſame, an annuity or 
% annual rent of 20/7. quarterly, to be paid by equal portions, 
« from and after my deceaſe, until ſhe attain the age of 14 years; 
« and from thence the annual rent of 40/. quarterly, to be paid 
e byequal portions, and continue until ſhe be married as aforeſaid, 
« or die.“ 


The teſtator afterwards, on the 1 5th of Novenrtber, 1682, in 
conſideration of 300/. granted a leaſe of the ſaid meſſuage or 
tenement called Great Sutton, with the appurtenances, to one 
Walter Levett, for 99 years, if the ſaid Valter Levert, and his 
then wife and daughter, or any of them, ſhould ſo long live; 
at and under the yearly rent of 50/. pen to the ſaid Edmund 
Parker, his heirs and aſſigns. 


On the 23d of December, 1689, the teſtator lent Thomas 
Williams and Edward Williams, 450 l. and for ſecuring the 
re- payment thereof, with intereſt, took a bond in the name 
of his daughter Mary. And on the zd of May following, he 
alſo lent to one Robert Nutcombe, 2 gol. and for fecuring the 
ſame, took a mortgage of lands in the name of his ſaid daughter 
Mary. | 


In May, 1691, the teſtator died; and thereupon the appellant 
obtained adminiftration, with his will annexed ; and poſſeſſed 
himfelf of the whole real and perſonal eftate, and particularly of 
the fecurities-taken in the reſpondent's name, and for her en 
as aforeſaid. 


Lanb, they, in 1692, exhibited their bill in Chancery againſt 


portion, and to have the ſaid ſecurities delivered up, and the 
arrears of the 40 J. annuity for the plaintiff Mary's maintenance, 
paid. After ſome delay, the defendant ſubmitted to pay the 
1200/7. but refuſed to deliver up the ſecurities ; pretending, that 
the plaintiff's name was made uſe of therein, in truſt for the 
teſtator ; he alſo refuſed to pay the arrears of the annuity, on 
Vor. I. Tt pretence 


ra, = 


_ TW ._" 6- 


The-reſpondent having #fterwarts intermarcied with William + 


the appellant ; in order to recover payment of the ſaid 1200/, 


— * — 
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— ppbenge that the ſame was - revoked, * granting the e fad Teaſe 


_ 1706. 
— 


of the ſaid teſtator's deviſe ; and therefore diſmiſſed the bill as to 
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to Levett. 


Pending this ſuit, the plaintiff's huſband died; but, the cauſe 
being duly revived, came on to be heard at the Rolls, on the 
5th of March, 1703; when his Honour directed a caſe to be 
ſtated as to the 40/. annuity, ſaying, he would conſult ſome of 
the common law Fudges thereon ; but in the mean time, decreed 
the ſecurities to be delivered up to the plaintiff. 


On the 2d of February, 1704, the cauſe came on again to 'be 
We as to the matter of the annuity-; when his Honour 
declared, that the making the leaſe to Levett, was a revocation 


that matter. 


The plaintiff apprehending herſelf aggrieved by this decree, 
appealed to the Lord Keeper Wright; and the cauſe being heard 
on the r6th of June, 1705, his Lordſhip was pleaſed to declare 
his opinion, that the faid deviſe, as to the annuity, was not 
revoked ; but ſaid he would permit the defendant, if he deſired 
it, to attend the Judges of the Queen's Bench, for their opinion 
therein; which being deftred accordingly, thoſe Judges were 


| . on both ſides with a eaſe, and gave a. certificate thereon, 


in the words following: 


We are of opinion, that the deviſe is revoked, quoad 
*< the term demiſed; but not as to the reverſion expectant 
* thereupon, which is veſted in Mie Parker, by the death 

* of the teſtator, during his term of gg years, determinable 
«© upon the lives mentioned in the will: But, as to the 
annual payment of the.40/. the ſame is not revoked, but 

is conſiſtent with the deviſe, and ought to be paid. 


3 July, 1705. . Eve = 1 | 
5 ohn Powe 
Littleton Powis. 


The 
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The cauſe being ſet down upon this certificate, came on for 


judgment on the 2oth of July, 1705 ; when his Lordſhip reverſed 


the decree of diſmiſſion pronounced by the Maſter of the Rolls, 
ind decreed the defendant to pay the plaintiff the arrears of the 
{aid annuity, to be computed by the Maſter ; and, in default of 
ſuch payment, the defendant was ordered to pay the plaintiff ker 
coſts of ſuit. | To St 


From this decree, the defendant appealed ; alledging, that the 
only grounds advanced on the part of the reſpondent were, 
iſt; That if the leaſe was a revocation of the annuity, then the 
reſpondent would have no maintenance from the death of the 
teſtator, to the time of her marriage. 2d, That it was not the 
teſtator's intention to revoke that part of the will concerning 
the annuity ; becauſe in Levett's leaſe he reſerved a yearly rent 
of 50/7. out of which, the annuity of 40/. might be paid. But, 
to this it was anſwered, that altho' the annuity was revoked 
abſolutely by the teſtator's granting the leaſe to Levett, two years 
and more after the making of his will ; yet he had provided a 
better maintenance for the reſpondent than the annuity could be, 


1706. 


J. chemyre. 
W. Norris, 


namely, the intereſt of the 700 J. lent on the ſecurities taken in 


her name a ſhort time before his death, at 6/. per cent. and 
above 6 years after the leaſe to Levett was granted. That it 
appeared from the proofs in the cauſe, that when the teſtator 
granted this leaſe, he thereby intended to revoke the annuity 
mentioned in his will ; becauſe there was an agreement between 
him and Levett, that whenever Levett was able to purchaſe any 
part of the reſerved rent of 50/. per ann. he ſhould have the 
lame for 15 years value: And the reaſon why the 50/7. was 
reſerved yearly by the leaſe, was only becauſe of Levetts inability 
to purchaſe more at that time. That the tenement out of 
which this annuity was to iſſue, was by the will, deviſed to 
Wyke Parker for gg years, if three lives ſo long lived, he paying 
bis ſiſter the annuity for the ſame; and, two years afterwards, 
the ſame premiſſes were granted by leaſe to Levett for 99 years, 
if three other lives ſo long lived, under a reſerved rent of 50 J. 
per ann. payable to the zeftator, his beirs and aſſigns; and this 
leaſe was in force at the time of the reſpondent's marriage, and 
long afterwards. Now Wyke Parker was neither heir or aſſignee 
of his father, and conſequently, not entitled to the rept, out of 
Which the reſpondent's annuity was to be paid; nor did he, in 

I fact, 
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— faq, ever claim any title to the demi ſed premilies, being ſatisfied, 
ws, that the deviſe thereof was reyoked by the ſubſequent leafe , 
and therefore, the reſpondent's annuity which was to iflue out 
of that deviſe, was of neceſſary conſequence revoked alſo. 


J. Howe. On the other fide it was faid, that the whole matter ; in 
queſtion, was only 140/. beſides intereſt ; and by reaſon of the 
appellant's unkindneſs, in obliging the reſpondent to ſue for 
whatever ſhe was entitled to; ſhe had not only ſuffered great 
hardſhips, but had expended more money than the arrers 
of the annuity amounted to; and therefore it was hoped, that 
the decree would not only be affirmed, with intereſt and cofty, 
but alſo with the reſpondent's coſts in the Court of Chancery. 


Dien: ACCORDINGLY, after hearing counſel on this appeal, it was 

affirmed. ORDERED and ADJUDGED, that the fame ſhould be- diſmiſſed, 

p. 243 and the decree therein complained of, affirmed ; and, that that 
part of the ſaid decree, which gave coſts to the faid Mary Lamb 
conditionally, ſhould be made abſolute: And, it was further 
ordered, that the appellant ſhould pay the reſpondent 20l, for 
her Ws in defending the faid appeal. 


Caſe 47. Micholas, Lord Viſcount Kingſland, -- Appeliant. 


MV, 2 Dade Brett Exec utor of aeg. 
Barnewall, deceaſed, and Others, W 


Iſt March, 1706. 


Re BERT Barnewall, Eſq. the reſpondents teſtator, and his 
anceſtors, were for many years in the poſſeflion of a ſmall 
farm in the county of Dublin, called Balbary, at the yearly rent 
of 18 J. 186. under ſeveral ſucceflive leaſes for 21 years, granted 
by the appellant and his anceſtors; and in the year 1692, 
Barnewall obtained from the appellant a new leaſe of this farm, 
for a like term of 21 years, at the old rent of 184. 185 
per annum. | 


The 
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The appellant being ſeiſed of another farm called The 
Grange of Ballybog Hill, made a leaſe thereof in April, 1694, to 
one Chriſtopher Horiſh, for a term of 9g. years, at an old rent of 
col. per annum; whereupon Barnewall applied to the appellant, 
for a like leaſe of his farm of Balhary : But both theſe farms 
being ſubje&t to a mortgage for 580/. made in the year 1665, 
to one Martin Brice, in truſt for Barnewall; and this mortgage 
being ſtill ſubſiſting for the whole of the ſaid principal money, 
a propoſal was made by the appellant, to releaſe the equity of 
redemption of theſe mortgaged premiſſes to Barnewall, in conſi- 
deration of his paying 50/. down, and granting the appellant a 
rent-charge of 10. a year for his life. 


This propoſal being agreed to, was accordingly carried into 
execution; and Barnewall having paid the go/. and ſecured the 
payment of the rent-charge, the appellant by deed, dated the 
18th of October, 1694, releaſed the equity of redemption of both 
theſe farms, to the faid Robert Barnewall, and his heirs. 


In conſequence of this purchaſe, Barnewall received the rents 


happened in October, 1700 ; and having made great improve- 
ments thereon, he, by his will, deviſed the ſame to Robert 
Bernewall, his nephew (one of the reſpondents) for life; with 
remainders over to ſeyeral other nephews, alſo reſpondents ; 
and appointed the reſpondent Nicholas, his brother, executor. 


The appellant never attempted to impeach Barnewa/l's purchaſe 
in his life-time, nor for ſome time after his death; but at 
length, in 1702, he exhibited his bill ia the Court of Chancery 
in Treland, againſt the reſpondents, all of whom, except the 
reſpondent Nicholas, were then infants; ſuggeſting, that both 
the renewed leaſes in 1692, and the releaſe of the equity of 
redemption in 1694, were obtained from him by fraud and 
circumvention; and therefore praying, that they might be 
ſet aſide. . 


The cauſe being at iſſue, ſeveral witneſſes were examined on 
the part of the plaintiff, as well to prove the fraud and circum- 
vention, as that the plaintiff was of ſo weak a capacity, as not 
to be able to manage his own affairs; and that therefore the 

Vol. I. 1 purchaſe 


and profits of the premiſſes until the time of his death, Which 
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therefore deſerved much more kindneſs from the appellant, than 
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purchaſe was made by Barnewall at an under value; but when 
the cauſe came on to be heard, on the 11th of December, 1505, 
before the Lord Chancellor, aſſiſted by the Lord Chief Juſtice 
Doyne, the Lord Chief Baron Donnellan, Mr. [Juſtice Dolbin, 
and Mr. Juſtice Coote, the Court was unanimouſly of opinion, 


that both the leaſe and purchaſe were fairly obtained; and 
therefore, the bill was ordered to ſtand diſmiſfed. G 


From this decree, the plaintiff appealed ; inſiſting, that a great 
fraud and breach of truſt had been committed upon him ; for, 
that it appeared by the proofs in the cauſe, that he put his whole 
confidence in Barnewall, and was entirely guided and governed by 
him, as being his ſtanding counſel and manager; and that he 
had as great a power over the appellant, as a parent had over a 
child, and could perſuade him to do whatever he pleaſed. 


On the other ſide it was contended, that there was no proof 
in the cauſe, of any fraud or corruption in obtaining the leaſe or 
purchaſe; but, on the contrary, Barnewall was proved to have been 
4 man of great worth and credit. That if the appellant might 
be admitted to ſtultify himſelf, yet he had not proved any 
thing of that kind; and, that purchaſes were not to be ſet aſide 
either in Courts of Law or Equity, upon pretence of a good or 
bad bargain ; or if they might, yet the purchaſe-money, in 
this caſe would, upon computation, appear to be nearly equal 
to the value of the land, at the time it was purchaſed. And, 
that Barnewall was at great trouble and pains in procuring 
the appellant to be included in the articles of Limerick, and was, 
in many other reſpects, exceedingly ſerviceable to him; and 


either Was, or could be ſhewed in his {aid n 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree therein complained of, affirmed, 


Dor othy | 
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Derothy Vacbell, Widow, and Thomas 
Vachell, Son. and Heir of Tanfeldg Appellants. 
Yachell, Eſq. deceaſed, - =- - 


Lucy Breton, Widow, William Breton) 
and Penelope, Son and Daughter of | 
Thomas Breton, deceaſed, Ann de 
- Fountaine, Widow and Relic of Francis 
Breton, eldeſt Son of the ſaid Thomas }Reſpondents. 
Breton, Alice Breton, an Infant, 
Daughter of the ſaid Francis Breton, 
and Benjamin Fefferys, Eſq. ſurviving | 
Executor of the ſaid Thomas Breton, 


8th March, 1706. 


N the marriage of Thomas Breton with the reſpondent Lucy, 

in the year 1656, articles were entred into, whereby, in 
conſideration of the marriage, and of her portion, it was agreed, 
that he ſhould lay out 4000/. in the purchaſe of lands of 200/. 
fer annum, and ſettle the ſame to the uſe of himſelf, for life; 
remainder to the ſaid Lucy for life, for her jointure, and in lieu 


of dower ; remainder to the firſt, and other ſons of the marriage, 
in tail male; with other remainders over. | 


There were iſſue of this marriage, two ſons and two daughters; 
namely, Francis the eldeſt ſon, the reſpondents William and 
Penelope, and the appellant Dorothy; but, Mr. Breton having 
lived many years, ſeparate from his Lady, he did not think fit to 
acknowledge William and Penelope as his children. et 


In May, 1684, a treaty of marriage was ſet on foot between 
Tanfield Vacbell, and the appellant Dorothy; and upon that 
occaſion, certain articles were entred into between Mr. Breton, 
and Ann, the mother of the ſaid Tanfield Vachell, (who was then 
7 nunor) whereby Breton agreed to give, as a marriage portion 

0 e with 
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with his faid daughter, 3000/7. down; 1000/1. more at the 
end of fix calendar months, and to ſecure the further ſum of 
1000/7, by bond, payable when Mr. Vacbell ſhould attain 21, 
and make a ſettlement according to the propoſals agreed upon. 


This marriage took effect; and Mr. Vacbeil being in want 
of money, applied to Breton for his aſſiſtanee, who, on the 
18th of November, 168 5, borrowed of one Mr. Davis 2000. 
for which he and Mr. Vachell (tho' under age) joined in 2 
bond ; and, in November, 1686, Mr. Breton alſo borrowed for 
Vachell's uſe,. 500 l. of Mr. Loveing, and 800. of Sir Francis 
Winnington ; but for both theſe ſums he gave his own bond 
only, and conſtantly paid the intereſt of all of them, until the 
time of his death. 


On the 28th of April, 1687, Mr. Breton made his will, 
and thereby deviſed all his real eſtate of the value of 1500/. 
per ann. to Francis his eldeſt ſon, and the heirs male of his 
body; and for want of ſuch iſſue, to the appellant Dorothy, 
and the heirs of her body, with divers remainders over. The 
teſtator then directed the ſum of 4000. to be laid out in the 
purchaſe of lands of 200/. a year, and ſettled to the uſes 
limited by his marriage-articles ; ; and, after ſome fpecific and 
| pecuniary legacies to his executors and others, the teſtator goes 
on in theſe words: « And I do order, will, deviſe and appoint, 
< that my faid executors, or the ſurvivor or ſurvivors of them, 
* ſhall, out of my perſonal eſtate, pay unto Penelope, the 
„ daughter of my ſaid wife, the ſum of ten ſhillings, and 10 
* more; and alſo pay unto William, ſon of my ſaid wife, the 
«© ſum of ten ſhillings, and no more; and alſo pay unto ſuch 
other child or children, which ſhall or may hereafter be born 
of the body of my ſaid wife, and which ſhall be alive, or 
„ wherewith my wife . ſhall be enfient at the time of my death, 
the ſum of ten ſhillings, and no more.” The teſtator then 
charged his real eſtate with the payment of Sir Francis Winning- 
ten's bond, and his other creditors ; and appointed the reſpon- 
dent Benjamin Fefferys and others, executors of his will, but 


| made no 4 Halil ion of the ſurplus of bis Saua ate. | 


1 April, 1689, Tanfield Vi achell attained his age; and, 


having thereupon made a ſettlement, purſuant to the agreement 
3 on 
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on his marriage, Mr. Jefferys, the ſurviving executor: of the = 
teſtator Breton, paid Mr. Yachell the remainder of his wife's 


portion, without demanding any part of the 1500/7. which the 
teſtator had borrowed for Yachell's uſe, as aforeſaid. 


The 4000/.. was alſo laid out in a purchaſe, and ſettled as 
directed by the teſtator's will; and, upon the death of Francis 
his eldeſt ſon, without male iſſue, which happened ſome time 
afterwards, the appellant Dorothy became poſſeſſed of all her 
father's real eſtate. | 


„ 


In Trinity term, 1697, Mr. Vacbell and his wife exhibited 


their bill in the Court of Chancery, againſt Mr. Jeferys, 
for an account of the teſtator's perſonal eſtate, and to have the 
appellant Dorothy's diſtributive ſhare of the ſurplus thereof; 
and, in 1699, the reſpondents exhibited their croſs bill for 
the ſame purpoſes, and alſo that the above 1500/1. might be 
conſidered as a debt due from Mr. Yachell, to the teſtator's 
perſonal eſtate, and be brought into the ſame accordingly. 


On the 23d of July, 1701, both theſe cauſes were heard 
at the Rolls, upon bill and anſwer; when his Honour 


decreed, that the furplus of the teſtator's perſonal eſtate ſhould 


be divided as follows, viz. one third part thereof to the 
reſpondent Lucy, and the reſidue amongſt the appellant Dorothy, 
and the. reſpondents William, Penelope and Ann, in equal 
portions ; and, that the ſum of 15007. borrowed of Sir Francis 


Winnington and others, for the uſe of the ſaid Tanfield Vachell, 
ſhould be accounted for as part of ſuch perſonal eſtate, and 


Mr. Vachell was to anſwer the ſame accordingly ; but his 
Honour reſerved the conſideration of the intereſt of this 1500/. 


until the Maſter ſhould report who was bound, and who 


received the money, and whoſe debt it was. 


The Maſter having by his report, ſtated the circumſtances 


of borrowing the ſaid 1500. as above; the cauſe was heard 


upon this ſpecial matter, on the 23d of April, 1706; when his 


Honour declared, that the 1500/. ought to carry intereſt, and 


be accounted for as part of the teſtator's perſonal eſtate, 'and 
decreed the ſame accordingly. 


1706. 
— 


From both theſe decrees, the preſent appeal was brought; J. Jekyll, 
ind, on behalf of the appellants it was inſiſted, that the w. Norris. 


Vol. I. X X reſpon- 


as | 
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never intended to make. And, that the teſtator being Jingly 
bound for all but 2007. of the 1500/7. and having, by his 


of his eſtate ; the ſaid 1500/. ought not to be conſidered ag 
teftator's own proper debt: And therefore, the decreeing Mt. 


.what the teſtator himſelf could not have done, whofe executor, 
or any claiming under him, could nat be in à better ſituation 


appellants had one third of the plate and other ſpecific legacies, 
and no more, given them by the ſame will, and not being 
executors, they could not entitle themſelves to any mare than 
what was expreſſly deviſed; but, as both the appellants and 
. reſpondents had Tegacies given them, they could only claim 


the ſurplus of the eſtate undiſpoſed of, by virtue of the ſtatute 
of diftributions ; otherwiſe, the right to ſuch ſurplus muſt be 
in the executors, who did not claim it, nor could be entitled 
to it: And, as to the 1500/. it was expreſſly admitted by 


him; and therefore, as he ſtood debtor for it in the teftators 
which could amount to a releaſe of this debt; and if not, 


then the intereſt would neceſſarily follow the principal. 


Jour. vol, 18. 
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reſpondents William and Penelope, Having x05. a- piece given 
them by their father's will, and no more, were thereby 
excluded from any ſhare of the ſurplus of his eſtate ; and that 

crefore, the decreeing them any ſhare of ſuch ſurplus, was 


contrary to the expreſs negative words of the teſtator's will, 
and was, in effect, making a new will for him, which he 


will, taken particular care that the ſame fhould be paid out 
a debt due from the ſaid Tanfield Vacbell, but as the faid 


Vachell to make ſatisfaction for this ſum and intereſt, was doing 


than he himſelf was. 


On the other ſide it was contended, that altho' William 
and Penelope had 105. a- piece given them by the will; yet, 
the reſpondents Lucy and Ann had no ſuch legacies given 
them.; and, as the reſpondents Williem and Penelope had only 
10. a-piece and no more, given them by the will, ſo the 


ſuch legacies under the will; and muſt entitle themſelves to 


Vacbell's anſwer, to have been borrowed for, and received by 


life-time, it was conceived, .there were no wards in the will 


Bur, after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the decree of the 23d of Tuj, 1791» 
and the ſubſequent orders and proceedings grounded .on that 


decree, ſhould be reverſed, o far as the ſame related to the 
dividends 
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4vidends decreed to the ſaid William and Penelope Breton; 
and the 1 500 J. decreed to be paid by the ſaid Tanfield Vachell, 
and to be part of the teſtator's perſonal eſtate ; and, that what 
the executor had paid to the ſaid William and Penelope Breton, 
by virtue of ſuch part of 'the ſaid decree, ſo reverſed, ſhould 
be reſtored. And, as to the refidue, the ſaid decree and 
proceedings thereupon, were to ſtand: And, the ſurplus of the 
faid teftator's perſonal eſtate was to be divided in the ſame 
manner, as was appointed by the ſtatute for ſettling inteſtate's 
eſtates ; except, that the ſaid William and Penelope were to be 
excluded, as aforeſaid ; and, that the Court of Chancery ſhould 
proceed to give the neceſſary directions for carrying on the ſaid 
decree, as now altered by this judgment. 


"Y * 
— — „ — — 


Francis Anneſley, Eſq. - Plaintiff p 


Henry Dixon, Leſſee of No- 5 in Error. Caſe 49. 
ert Dixon, Eq. {Defendant 


1oth March, 1706. 

N the trial of an eje&ment, brought by the defendant 
# againſt the plaintiff, in the Court of Queen's Bench in 
Ireland, for divers meſſuages in Tippenham, in the county of 
Kuldare; the jury found the defendant Annęſſey not guilty, 
as to ten acres, parcel of the ſaid premiſſes in the declaration 
mentioned; and as to the reſidue, they found a ſpecial verdict, 
lating the following facts : 


That before, and at the time of the acceſſion of the late 
King James II. to the Crown, Robert Dixon, the leſſor of the 
plaintiff, was ſeiſed of the lands mentioned in the declaration, 
except thoſe ten acres, in his demeſne as of fee ; and that King. 
James IT. at the time of his acceſſion to the throne, or any 


Ho. 


* The author of Precedents in Chancery, in his report of this caſe ſays, (p. yo.) 
that the ſecond queſtion was, Whether theſe two children, which the teſtator 
did not own, ſhould come in for a ſhare; and it was decreed that they ſhould, 
: for the words of excluſion are not plainly expreſſed and ſhall be taken 

ſtrictly in this caſe.” — But that author, perhaps, did not know of the 
appeal, and that this part of the decree was reverſed ; for if he did, he ſurely 
would bave mentioned it, Inſtances of this kind, will more than once occur 
in the following ſheets. | e 


other 
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2 other perſon to his uſe, or in truſt for him, was not ſeiſed, 
A poſſeſſed of, or intereſted in any of thoſe lands. 


That, by the af of reſumption, 11th and 12th William 11]. 
intitled, An act for granting an aid. to his Majeſty, by ſale of the 
forfeited and other eflates and intereſts in Ireland, and by a land. 
tax in England, for the ſeveral purpoſes therein mentioned; 
It was, inter alia, enacted, That all the honours, manors, 
“lands, Cc. whereof the late King James IL. or any in truſt 
for him, or to his uſe, was ſeiſed or poſſeſſed of, or inte- 
4% reſted in, at the time of his acceſſion to the Crown of 
« England, ſhould be, and were veſted in the truſtees named 
6 in the faid act, their heirs, executors and adminiſtrators 
* reſpectively, from and after the ſecond day of November, 
* 1699, according to the ſeveral eſtates and intereſts which 
«* the ſaid late King, or any in truſt for him, had in any of 
« the premiſles, at the time of his acceſſion to the Crown of 

„England; to the end, that the ſame might be ſold, diſpoſed 
«© of and applied by the ſaid truſtees, to and for the purpoſes 
« in the ſaid act mentioned. And, that no perſon having 
any eſtate, right, title or intereſt, in law or equity, into 
or out of any of the faid forfeited or forfeitable eſtates 

« or interefts, or any other the eftates or premiſſes, before the 
% 13th of February, 1688, might be in any reſpect whatſoever 
« prejudiced ; it was further enacted, that all perſons, Ge. 
„ having any eſtate, right, title, Sc. in law or equity, into, 
* out of, or upon any honours, manors, lands, &c. therein 
© before veſted in the ſaid truſtees, before the ſaid 1 3th of 
« February, 1688, by reaſon of any ſettlement, &c, or incum- 
** brance affecting the ſaid eſtate; ſhould, on or before the 
* oth day of Auguſt, 1700, enter all their reſpective claims 
ce and demands thereunto: And in default thereof, every ſuch 
* eftate, right, title and incumbrance, were declared to be 
« void; and the eſtate or eſtates, fo as aforeſaid liable there- 
% unto, or charged therewith, ſhould from thenceforth be 
« freed and diſcharged from the ſame ; and ſuch claims were 
to be tranſcribed, by order of the ſaid truſtees, and entred 
* in books as a perpetual memorial thereof. And the ald 
« truſtees, or any ſeven or more of them, were thereb) 
0. impowered, according 10 their beſt diſcretion, to hear, deter- 


| mine and judge every ſuch claim, at any time after the 
| I | 4 ent! 
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« entry thereof, and before the 25th of March, 17013 and 
« if ſuch claim ſhould not be allowed by the ſaid truſtees, 

cc the . claimant, his heirs, executors, adminiſtrators and 
« afligns, ſhould be for ever barred and without remedy : 

« And the faid-truſtees, or any ſeven. or more of them, might 
in ſuch caſes, diſpoſe of ſuch writings, deeds or evidences, 
« in ſuch manner as to them ſhould ſeem meet.” And tt 
was further enacted, That the ſaid truſtees, or any ſeven or more 
« of them, ſhould be .@ Court ꝙ Record; and every judgment, 
e determination - or decree f theirs, ſbeuld be entred of record in 
«© books of parchment, and ſhould be obeyed by all perſons concerned 
e therein reſpettively; and ſhould be final, and ſhould conclude and 
bind all and every. perſon-or perſons, their theirs, executors, admi- 
« niftrators and aſſigns; notwithſtanding any diſability in reſpect of 
e coverture, infancy, non-ſanity of memory, or other matter or 
thing whatſoever. z and all infants, feme coverts, ideots, perſons of non- 
« ſane memory, or beyond: the ſeas, corporations, and all other perſons, 
bodies natural and politic, their beirs and ;ſucceſſors, and their 
reſpectiue intengſts, uuld be baund and concluded by ſuch judgment, 


* thereof, any law,.;ftatute or cuſtom, or ot ber matter or thing, to 
« the contrary notwithſtanding. And after the time for entring 
« ſuch claims, the ſaid truſtees, or any ſeven or more of 
them, were enabled and required, at any time before the 


thereby veſted in them as aforeſaid, or any parcel thereof, 


* truſtees Were to execute an :indenture of -baxgain and ſale 
to the buyer, and ſuch indenture ſhould be immediately 
entred and tranſcribed in books to be provided by the 
truſtees for that purpoſe, and ſhould then be delivered to 
* the purchaſor, who was to cauſe ſuch indenture to be 
inrolled. in the. Chancery of Treland, within ſix months after 
© the:date thereof. And the perſons making ſuch purchaſe, 
© and qhaving ſuch conveyance and aſſurance as aforeſaid, 


and. parcels of the premiſſes, as ſhould be ſo purchaſed and 
conveyed: and ſhould hold the ſame for ſuch eſtate or 
interaſt therein as ſhould be conveyed by the ſaid «truſtees, 
diſcharged from all. arrears of rents, and all demands of the 
King, his heirs and ſucceſſors, and of the. truſtees, their 
Vor. I, > OG had; 


« determination and decree, according to | the tenor and purport 


© 23th of March, 17a, to ſell all the eſtates and intereſts 


and ſuch ſale was to be by cant or auction; and the ſaid 


Were adjudged in actual ſeifin and poſſeſſion of ſuch - Parts | 
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A—A © heirs, executors, adminiftrators and aſſigns, and of 
other perſon whatſoever ; except ſuch claims and demands 
* as ſhould be allowed by the truſtees, in the determination 

« of ſuch claims as aforeſaid ;'and alſo freed and diſcharged 

* from any breaches of truſt, which might be pretended t 
have been committed by the ſaid truſtees, in not ſtrid! 

„ purſuing the powers and directions given by the ſaid act.“ 


That Robert Dixon, the leſſor of the plaintiff, made a claim 
before the truſtees, and therein ſtated his title by letters 
patent of the goth of March, 15 Car. 1. made in purſuance 
of a commiſſion of grace for remedy of defective titles; 
whereby all the lands, then in poſſeſſion of Sir Robert Dixm 
or his tenants, containing by eſtimation two thirds of the 
lands of Tippenham, or thereabouts, and reputed 130 acres cf 
arable, and 30 acres of paſture, were granted to Sir Robert and 
His heirs, who entred and was ſeiſed to the time of his death; 
and then Sir William Dixon, his ſon and heir, entered and wy 
ſeiſed, till he was diſpoſſeſſed in the time of the civil wars; 
but, upon his plea in the Exchequer of Ireland, he was, in 
the year 1661, reſtored, and quietly held and enjoyed the faid 
lands. That one Robert Sherlock was ſeiſed in fee of five 
Houſes and 30 acres of land in Tippenbam, being about one 
half of the remaining third, and mortgaged the fame to Nobert 
Moore in fee: And one Pierce Fitzgerald was ſeiſed in fee of 
the other moiety of that third part, being one ſixth of the 
whole. That a moiety of the lands was ſeiſed and ſequeſtered 
as the lands of Fitzgerald, tho' he was, in fact, only proprietor 
of a ſixth part; and that Robert Moore, being adjudged an 
innocent papiſt, had a decree for his mortgaged lands, and 
was put in poſſeſſion thereof by order of the commiſſioners, 
and thereby became ſeiſed in fee. That the ſaid Robert Moor: 
and James Sherlock, the fon and heir of the ſaid Robert Sherlock, 
'by deed of feoffment, dated the 5th of May, 1664, and by fine, 
in conſideration of 120. conveyed their ſaid lands to Si 
William Dixon, whereby he was ſeiſed of the ſaid mortgage! 
lands; and he was alſo ſeiſed in fee of his two third parts # 
aforeſaid, and died; whereupon the ſame deſcended to dit 
Richard Dixon, who entered and enjoyed till he died, in June or 
Juby 1684, and by his death, the lands deſcended to the 
Ee ET en. - claimant, 


as was alledged, 209 acres, at the yearly rent of 25. 6d. for 


as to any other or further part of the Jaid lands, Should be diſallowed 
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claimant, then under the age of ten years z who, by Francis 
Aungſiey his guardian /zthe now plaintiſt in error } entered on the 
fame, and was ſeiſed. The claim then ſtated, that all that 
part of the town . and lands of Tippenham, which formerly 
belonged to Pierce Fitzgerald, was by letters patent conveyed 
to the Duke of York, and his heirs ; and that Sir William Talbot, 
the Duke's Commiſſioner, took upon him in 1680, to demiſe 


for 31 years to one Quin, the half of Tippenbam, containing, 


every acre. That Luin, in 1695, demiſed this moiety for 17 
years to the ſaid Francis Anngſiey, at the yearly rent of 3s. 8 d. 
per acre; and under colour of ſuch demiſe, the ſaid Francis 
Anneſley poſſeſſed himſelf of that part which was conveyed by Moore 
and Sherlock. That the fee-fimple of the premiſſes, which 
belonged to the Duke of York, was veſted in the truſtees ; but 
without making any claim thereof, the claimant averred his 
title to the two thirds of which he was in poſſeſſion, under 
the patents before ſtated, and alſo to the moiety of the other 
third, conveyed by Moore and Sherlock, and then poſſeſſed by 
Mr. Anneſiey, under colour of the leaſe from Quin; and he 
claimed the benefit of that leaſe as a truſt for him, being taken 
by his guardian, That the truſtees, by their decree and 
adjudication of the 5th of September, 1700, thought fit to 
adjudge, that the claimant ſhould enjoy one moiety of the 
lands of Tippenbam, to him and his heirs ; and that his claim 


and dial 


The j jury further found, that the truſtees, in conſideration 
of 1841. 6s. 71d. paid by the ſaid Francis Anneſley, and of 
the further ſum of ' 100/. allowed to him by order of the 
truſtees, for ſervice in making out their title to the ſaid lands 
of Tippenbam, by their indenture of bargain and dale, dated 
the 2th of June, 1703, did bargain and ſell to tlie faid 
Francis Anneſley and his heirs, all that the moiety of the town 
and lands of Tippenham, containing by eſtimation 161 acres, 
with their appurtenances, all which ſaid premiſes, the deed ſays, 
Were late parcel of the eſtate of the late King James the ſecond, | 
at the time of his acceſſion to the Crown of England, and now | 
are in the Poe efron 4 the ſaid Francis Anneſley, and bis under- 


Fenants, 
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T—— Tenants, Then they found that Anngſley, being in poſſeſſion, 

— Dixon entred upon him, and made the leaſe ſet forth in the 
declaration, and that Arnefley re- entered and ejected the leſſee; 
and conclude generally, if, upon the whole matter, the Court 
Ahall judge he is guilty of the treſpaſs and ejectment of che 
reſidue of the lands, beyond the ſaid ten acres, they find him 
ſo; and if they ſhall adjudge him not guilty, they find him 
not guilty. Ik 


On arguing this verdi& in the Court of Queen's Bench in 
Jreland, judgment was given for the leſſor of the plaintiff ; and, 
after three ſolemn arguments upon a writ of error in the Court 
of Queen's Bench in England, the judgment was affirmed by 
the Lord Chief Juſtice Holt, and the Juſtices Powell and Gonli 
(who delivered their opinions ſeriatim) contrary to the opinion 
of Mr. Juftice Pow. ng 


R. Donkin. But to reverſe both theſe Judgments, a -writ of error was 
brought in Parliament; and, on behalf of the plaintiff in 
error it was contegded, that if the truſtees under the act of 
Parliament had not a power to declare, adjudge and determine 
what was foffeited and veſted in them, and what not, the Clauſe 
obliging perſons to enter their claims before them, would be 
not only uſeleſs, but vexatious; and if the decree and ſale of 
the truſtees ſhould not be an incentrovertible title to the 
proteſtant purchaſors, then muſt ſuch purchaſors, upon an) 
trial, prove the eſtate and title at law of the forfeiting perſons; 
but which it was impoſſible for them to do, becauſe the 
forfeiting perfons having withdrawn, with all their deeds and 
evidences, the proteſtant purchaſor was totally naked and 
deſtitute of any defence, ſave only the decree and Hale of the 
truſtees. - That if it had been imagined, that xhe truſtees 
decree was not final and concluſive, very few, if any, would 
have become purchaſors; and conſequently the public debt, 
which was the confideration ef the act, would have remained 
unſatisfied. That it would be the greateſt hardſhip imagin- 

able, upon all thoſe who had debentures, to Have 110 fund 
but this for the payment of them; and to be in a mann 
compellable to buy theſe - forfeited eſtates therewith, and yet 
able to be exicted from them. That many of the . 
| * .otnery, 


10 
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others, who had purchaſed theſe eſtates with the hazard of *— 


1706. 


their lives and loſs of their limbs, and had greatly improve 


them, and made ſettlements of them on their families, were 
not able to prove any other title than the decree and ſale of 
the truſtees; and therefore, if that ſhould not be ſufficient, 
they were liable to be evicted and turned out of all. That 
the only objection of weight againſt this power being in the 
truſtees, was, that they might have ſold all the innocent 


perſon's eftates in Ireland; but it might as well be ſaid, that | 


the Judges in Weſtminſter-Hall and a jury had too great power, 
and might wrongfully determine every cauſe that came before 
them; which was not to be preſumed, and was an objection 


againſt all judicatures. That the truſtees had the approbation 


of both Houſes of Parliament, and were upon their oaths, 
and took all imaginable care in their determinations ; fo that 
out of near 4000 titles, which they had determined, not above 
four or five perſons thought themſelves aggrieved. And, that 
the defendant Dixon having had his claim fairly and fully heard 
before the truſtees, and the ſame having been determined and 


decreed againſt him ; it was hoped, that the J udgments would 
be reverſed. 


Ly 


On the other fide it was inſiſted, that the determination of J. Jekyll. 
the truſtees, as to the lands in queſtion, was coram non judice, St. J. Brode- 


nothing being ſabje& to their judgment or diſpoſition, but 


what was veſted in them; and nothing was veſted in them to 
be diſpoſed of, or intended to be ſo, but the eſtates of forfeiting 
perfons, and the private eſtate of the late King James. That 
this was not pretended to be a forfeited eſtate, nor was it ever 
part of King Fames's private eſtate; and therefore, if the act 
ſhould receive the conſtruction contended for by the plaintiff, 
fo as to give the truſtees any power over this eſtate, it would 
at the ſame time have put it in their power, to difpoſe of every 
eſtate in the kingdom of Ireland. : 


rick. 


AFTER hearing counſel on this writ of error, it was Jupcurxr 
"ORDERED and ADJUDGED, that the judgment given in the 
Court of Queen's Bench in Treland, and the affirmance thereof 
in the Court of Queen's Bench in England, ſhould be affirm- 
ed; to the end, that execution might be thereupon had, as if 

Vor. I. | 2 2 


no 


aftirmed, 
Jour. vol. 18. 
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a limitation in his marriage-ſettlement, made in 1625, theſe 


| Charles II.; and by a clauſe in the act explanation, made in 


right heirs. And it was by that act expreſſly provided, That 


_ «© "ſaid act made good and n in law.“ 
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no writ of error had been brought in the Court of Queen's 
Bench in England, or into > the Houſe. 


* 
— * wk 
— 


Charles Macarty, the Son and Ion 1 F 
of Charles Macarty, Eiq. deceaſed, * 


Jobn Bayly, - - - - Reſpondent, 
iſt April, 1707. 


HARLES Oge Macarty, was before the year 1641, 
ſeiſed in fee of the lands in queſtion, among others; and by 


lands, on failure of iſſue male of his body, were to come to 
Charles Macarty, the appellant's father. 


By the a& of ſettlement made in Ireland, in the year 1662, 
the ſaid lands, together with ſeveral other forfeited eſtates in 
the barony of Muſery, in that kingdom, were veſted in King 


1665, the ſame were to be ſet out and granted to Charles 
James Macarty, then Lord Muſtery, an infant, in tail male; 
with remainder in tail male to Donogh, then Earl of Clancarty, 
Lord Muſery's grandfather ; with a remainder over to the Earl's 


« the ſaid Earl Donogb, or Hellen, then Counteſs of C/ancarty, 
« if ſhe ſurvived the ſaid Earl, ſhould, by way of leaſe, or 
« rent-charge for years, or otherwiſe, as to him or her ſhould 
« ſeem meet, afford ſuch relief out of the premiſſes to the 
« former proprietors, as he or ſhe ſhould find did beſt merit 
* the fame; and what he or ſhe ſhould do therein, was by the 


Soon afterwards, both the Earl and Lord Muſtry died; and 
thereupon Callaghan, the ſecond ſon of Earl Donogh, became 
Earl of Clancarty. 


In 


% 
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In 1674, Charles Oge Macarty died without iſſue, leaving 7 
David Barry his nephew and heir at law ; who ſoon afterwards, 
prevailed upon Earl Callaghæn to grant him a leaſe, dated the 11th 
of January, 1674, of the lands in queſtion, for 99 years; but 
in this leaſe there was a proviſo or condition, That i it ſbou!d 
after wards appear, that any other perſon, by virtue of any deed of 
intail, or otherwiſe, ought to have or be entitled to the inheritance 
of the ſaid premiſſes, after the death of the ſaid Charles Oge, 
without iſſue male of his body, had there been no forfeiture of the 
ſame, then the ſatd leaſe ſhould be void. 


In the year 1675, Charles Macarty, the appellant's father, 
exhibited his bill in the Court of Chancery in Ireland, againſt 
Earl Callaghan, and the ſaid David Barry, praying that the Earl 
might be decreed to make him a leaſe of the ſaid premiſſes; but 
the Lord Chancellor, thinking he had no power to make ſuch a 
\ decree, diſmaſſed the bill. 


In 1677, purſuant to an order of the King and Council in 
England, and another order of the Lord Lieutenant and Council 
in Ireland, founded on a report of Sir John Temple, then 
Sollicitor General in Ireland; the ſaid Counteſs Hellen, (who 
having ſurvived Earl Donogh, was alone authoriſed by the ſaid 
alt of explanation, to make leaſes of the premiſſes to meriting 
perſons, and to judge and determine who were ſuch) together 
with Counteſs Elizabeth, the mother and guardian of the then 
Earl of Clancarty, by deed, reciting the proviſo in the act, the 
ſettlement of 1625, that the ſaid Charles Macarty was a 
meriting perſon, and that the lands in queſtion ought to have 
come to him by the faid ſettlement ; did, in purſuance of the 
faid act and orders, demiſe the ſaid lands (among others) to the 
laid Charles Macarty, for a term of 99 years. 


For ſome time after the granting of this leaſe, the poſſeſſion 
of the lands was diſputed ; the ſaid David Barry ſometimes 
| receiving the rents, and at other times, the ſaid Charles 
Macarty: But, in the year 1686, Macarty obtained quiet poſſeſ- 
hon, and ſo continued till the year 1692, when he was forcibly 
evicted by the reſpondent, under colour of his having got an 

alignment of Barry's leaſe. 


The 
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The inheritance of the premiſſes becoming afterwards veſted 
in the truſtees, for the ſale of the 1r:/þ forfeitures, by reaſon of 
the Earl of Clancarty's attainder; the ſaid Charles Macarty 


claimed the benefit of his ſaid leaſe before the ſaid truſtees, and 
obtained a decree accordingly ; the reſpondent's counter-claim of 


the benefit of Barry's leaſe, being at the ſame time diſmiſſed, on 


S. Dodd. 


full hearing. 


In conſequence of this decree, Macarty brought his ejectment, 
and obtained a verdict and judgment; whereupon, the reſpondent 
exhibited his bill in the Court of Chancery in Jreland, to be 
relieved againſt this verdict. | 


Pending this ſuit, the ſaid Charles Macarty died, having made 
his will, and thereof appointed the appellant his ſon, executor; 
and the cauſe having been duly revived againſt him, came on to 
be heard in December, 1705; when the Chancellor, aſſiſted by 
the Lord Chief Juſtice Doyne, and Mr. Juſtice Upton, was 
pleaſed to decree a perpetual injunction, to ſtop all proceedings 
at law upon the ſaid judgment in ejectment, or otherwiſe, on the 
defendant's title. 

© | | 
From this decree the defendant appealed ; inſiſting, that the 


| determination of the truſtees, was binding and concluſive to all 


St. J. Brode · 


rick. 


R. Turner. 


parties; the matter being undeniably ſubject to their juriſdiction, 
and no appeal lay from them to the Chancellor. That his 
Lordſhip could not examine, alter or oontroul, what Countels 
Hellen had done, ſhe being, in that particular, ſolely intruſted 
by the Parliament; and he might as well aſſume a power to 
repeal the act, as eſtabliſh Barry's term, and ſet afide Macartys 
leaſe. But, ſuppoſing that Barry's leaſe had been of any validity, 
yet, it was totally defeated and avoided by the condition there- 
unto annexed. | 


\ 


On the other fide it was argued, that if the leaſe granted to 


Macarty, had been made to Charles Oge himſelf, as it ought to 
have been, there could have been no colour for the diſpute. That 
the reſtriction, or proviſo, in Earl Callagban's leaſe, ought to be 
deemed void, becauſe he had no power by the act to make 
any; for, it was his and Counteſs He/len's own fault that the leale 


was not made to Charles Oge, who lived eight years after # 
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ut of explanation paſſed; and, for the ſame reaſon, the leaſe 
made by Counteſs Hellen, in 1677, to the appellant's father, 
ought not to ſtand. That the diſmiſſion of the reſpondent's 
claim, by the truſtees, ought not to prejudice him ; becauſe 
their power was only to determine incumbrances on the forfeited 
eſtates, but not to whom ſuch incumbrances, if controverted, 


ſhould belong. 


| Bur, after hearing counſel on this appeal, it was ORDERED Denn 
and ADJUDGED, that the decree therein complained of, ſhould n 16. 


he reverſed ; and that the reſpondent's bill in the Court of p. 305. 
Chancery, in Ireland, ſhould ſtand diſmiſſed out of that Court. 


— od —.a. .. .Uuſ —à— — — ECTS — — 
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Reynolds Calthorpe, Efq. and Samuel 


Appellants. Caſe 61. 
Batteley, — — £08 . c 7 | e 51 


Plouaen, Ann Fuller, Jobn Kent 
Redmond Geraldine, and Others, -- 


Charles May, Eſq. Mary May, Frames ack 
X | Reſpondents. 


5th December, 1 707. 


P. the year 1659, Commiſſary John Reynolds, in ſatisfaction 
of his own debentures, and ſuch as he had purchaſed from 
others, was entitled to divers lands in the counties of Waterford, 
Kilkenny and Cork, in Ireland, amounting in the whole to 161 57 
acres; and dying inteſtate, and without iſſue, Dorothy Calthorpe, 
his only ſiſter and heir at law, and alſo his adminiſtratrix, became 
entitled to all his real and perſonal eſtate. | 


a The ſaid Dorothy was the widow of James Calthorpe, Eſq. 
: by whom ſhe had two ſons ; namely, the appellant Reynolds, and 
t Chr i/topher ; and being minded to make a ſettlement of her eſtate, 
did by leaſe and releaſe, dated the 16th and 17th of April, 1662, 
1 convey all her lands in /rel/and (except certain lands in H eft- 
1 Carberry, then in the poſſeſſion of one Henry Beecher, and 


# afterwards ſold to him) to the uſe of herſelf for life ; with 
E Vor. J. 3A | remainder 
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— remainder, as to one mwicty, to Cbriſfopber her ſecond ſon, in tail. 
LY and, for want of iſſue of his body, to the appellant Reynold, 
in tail; and, as to the remainder of the other moiety, to the 
appellant Reynolds, in tail; and, for want of iſſue of his body, 

to the ſaid Chriftopher, in tail; with remainder, as to both 
moieties, to her own right heirs. But ſubject to a proviſo, that 

it ſhould and might be lawful for the ſaid Dorothy, during her 

life, by any deed or writing, to grant to any perſon a rent-charge 

not exceeding 200 J. a year, to be iſſuing out of the ſaid premiſſes. 

And it was covenanted, that in cafe any of the ſaid lands ſhould be 

evitted or reflored to the former proprietors, and other lands gotten 

in repriſe for the ſame, ſuch repriſed lands ſhould be to the ſame uſes, 


At the time of making this ſettlement, there was a treaty of 
marriage between the ſaid Dorothy" Calthorpe, and Sir Algernon 
May; but it does not appear that he was, at that time, privy to 
it. This marriage took effect, on the 25th of June following; 

and, in Hilary term, 1663, Sir Algernon and his Lady levied 
a fine of the lands of Leek, and other lands in the county of Cort, 
to the uſe of themſelves, and the heirs of Sir A/gernon. 


By the a&s of ſettlement and ol all adventurers and 
ſoldiers, were to'retrench a third part, and to enjoy only two- 
thirds of their original lots; and ſeveral diſputes ariſing 
concerning the lands of Dame Dorutby, Sir Algernon exhibited 
a claim in his own and his wife's name, before the Commiſ- 
ſioners appointed to put thoſe acts in execution, for the faid 
lands, as her inberitance; and in May, 1666, he ſued out a 
decree from thoſe Commiſſioners, for the lands of Clonmogle and 
Roſs, and other lands, in the counties of Hate: ford and Kilkenny, 
to him and his ſaid wife, and her heirs ; with a ſaving to one 
Margaret Power, of a third part of the words of Gilcock, And 
at the ſame time, another decree was ſued out, that the faid 
Sir Algernon and his wife ſhould hold the lands of Leek, and 
other lands in the county of Cort, to him and her, and his 
Heirs. But theſe laſt mentioned lands being ſhort by 1955 acres, 
of the full two-thirds which ſhould have been held in that 
county ; the Commiſſioners decreed, that the faid Sir Algerron 
and Dame Dorothy, and the heirs of Sir Algernon, ſhould have 
and enjoy the lands of Ballioguin and Rockett's Caſtle, in the count) 


be. W. alerford, together with Gracedieu, and ſome fields in the 
1 | liberties 


Caſes in Parliament. 183 


liberties of the city of Waterford, amounting to 871 acres, by 55 
way of repriſal for the ſaid 1955 acres, ſo deficient in the ſaid ww 

county. of Cork. And, upon the commiſſioners certificates of 

theſe decrees, letters patent were granted accordingly. 


The Earl and Counteſs of Thomond had an annuity of 2301. 
per annum, iſſuing out of the lands of Clonmogle, and other the 
lands in the counties of Waterford and Kilkenny, for gg years, if I! 
the Counteſs ſhould fo long live, in lieu of her thirds of the | 
ſaid lands, as the widow and relict of the ſaid Commiſſary 
Reynolds; and, in regard one- third part of the ſaid lands were 
retrenched, Sir Algernon May obtained an order from the 
Commiſſioners, that the ſaid Earl and Counteſs ſhould be 
paid their arrears of the ſaid annuity, up to the time of 1 
paſſing the ſaid act of explanation, amounting to 1130 J.; Wi 
and that from thenceforth, they ſhould abate one-third part of | 
the aid annuity. i 


This tranſaction happened in May, 1666 ; and, on the 12th of f 
July following, Dame Dorothy, by a deed poll, reciting the 
ſettlement of April, 1662, in purſuance of her power thereby 
reſerved, granted an annuity of 200. per annum, to Sir Thomas 
Hervey, in truſt for Sir Algernon May; but redeemable, on Li 
payment of 19 within ſix months after her deceaſe. 


The 11 307. arrears decreed to be paid to the Earl and Counteſs = | 
of Thomond, were paid by Sir Algernon; and, in conſideration 1 
thereof, and as a recompence for his trouble and expences in | 
obtaining the ſaid ſeveral decrees, and paſſing the ſaid letters | | 
patent ; Sir Algernon and his wite, in Michaelmas term, 1666, 
levied fines of the lands in the counties of Waterford and 
Kilkenny ; which, by the Commiſſioners decree, were granted 
to him and her, and Her heirs; and by deed, dated the 25th of 
Auguſt, 1668, the uſes of thoſe fines were declared to be, to the 
uſe of Sir Algernon and his wife for their lives, without 
impeachment of waſte; and after both their deaths, to the 
intent and purpoſe, that Sir John Mordaunt and Robert Malty- 
woad, Eſq. ſhould, as truſtees for the executors or admini- 
ſtrators of Sir Algernon, for fixty years, receive a rent- charge of 
200 J. per annum; and ſubject thereto, as to one moiety of the 


premiſes, to the uſe of the ſaid Chrijlopher Calthorpe, and the 


heirs © 
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heirs of his body ;. and, as to the other moiety, to the uſe of the 
appellant Reynolds Calthorpe, and the heirs of his body, with 
divers remainders over. But upon payment to Sir Algernon, 
his executors or aſſigns, of 1000 l. at one entire payment, the 
rent- charge was to ceaſe. And a power was reſerved to Dame 


Dorothy, to revoke all the uſes of this deed, except thoſe limited 


to Sir Algernon, and his truſtees. 


In 1685, Dame Dorothy died ; and in 1697, Sir - 
May made his will, and thereby deviſed Ballioquin and other 


lands, in grant to him and his heirs, to his niece the reſpondent 


Frances Plowden, for life; and after her deceaſe, to the reſpon- 


dent Charles May (his only ſon by Dame Dorothy) and his heirs ; 
and he gave the rent-charge of 200/. per annum, or the 1900! 


in lieu thereof, to the reſpondent Mary May, his grandaughter, 


After the making of this will, Sir Algernon, by deed, dated 


the zd of March, 1698, mortgaged the lands ſo deviſed, to the 


reſpondent Ann Fuller, for 200/.;. and by indentures of leaſe and 


. releaſe, of the 6th and 7th of the ſame month, in conſideration 


of natural love and affection for his ſaid niece and ſon, he limited 
the ſame lands, ſubject to the ſaid mortgage, to himſelf for life; 
remainder to his ſaid niece Plauden, for life; remainder to his 


aid ſon Charles, and his heirs. And, in September 1700, Sir 


Algernon fold the wood growing on the lands, granted to him 
and his wife, and her heirs, to the reſpondents Kent, Geraldine 


and others, for 1000/, but only 200/. in part, was paid to him, 


Chriſtopher Calthorpe having conveyed all his right and intereſt, 
for a valuable conſideration, to the appellant Patteley; he and 
the other appellant, in Michaelmas term, 1700, cxhibited their 
bill in the Court of Chancery in Ireland, againſt Sir Algernon 


May and others, in order to eſtabliſh the ſettlement of 1662, 


and for an account of the rents and profits of the premiſles, 
fince the death of Dame Dorothy; and, to have a perpetual 
Injunction againſt the purchaſors of the woods. 


Sir Algernon, by his anſwer to this bill, A any notice of 
the ſettlement of 1662, and inſiſted upon his title under the 


certificates, letters patent, fines and ſubſequent ſettlement; 
| by 
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put Sir Algernon dying ſoon afterwards, the cauſe was Tevived —— 
againſt the preſent reſpondents, as claiming under him; and — 2 

on the 8th of November, 1706, it came on to be heard; when 

the Lord Chancellor decreed, that the plaintiffs ſhould have all 

the lands which had been in patent to Dame Dorothy, and ber 

heirs, according to the ſettlement in 1668 ; and an account of the 

profits, over and above the rent-charge of 200/. per annum, | 
from Sir Algernon's death, but, that the vendees of the wood Il 
ſhould have their bargain; and, as to the lands pafled in patent | | 
to Sir Alzernon and his wife, and 55 heirs, his lordſhip was ll 
pleaſed to diſmiſs the bull. 


From ſo much of this decree as related to the diſmiſſion of St J. Brode- 
the bill, and confirmed the fale of the wood, and directed an 3 i 
account of the rents from the death of Sir Algernon only, the : ll 
plaintiffs appealed; inſiſting, that Sir Algernon was only tenant 
for life, in right of his wife, by the deed of 1662, which was 
made by her before any contract or treaty of marriage with him; | 
and in order to make a proviſion for her ſons, who were | 
unprovided for by her huſband, their father ; and that therefore, | | 
Sir Algernon had no authority to paſs the lands in patents, | lf 
contrary to this deed. That the lands ſo paſſed, ought to be | 
liable to the uſes of the deed of 1662 ; fince it did not appear 
that they were paſſed on any valuable conſideration, or even with 4 
Dame Dorotby's conſent. That the 1130/7. paid to the Counteſs = 
of Thomond, for the arrears of her rent-charge, incurred after | ll 
the death of Commiſſary Reynolds, was the proper debt of Sir [| 
Algernon and his Lady, and therefore could be no valuable | 
conſideration ; and, as to Sir A/gernon's trouble and charges in 
paſſing the patents, he was amply recompenſed by the receipt 
of the rents and profits. of the lands for 24 years, during the 
life of his Lady; by the 1000 J. after her death, by the fale of 
Weſi-Carberry Lands to Beecher, and by 99g acres given in repriſe 
for deficiencies. That Sir Algernon had no viſible eſtate prior 
to his marriage, but that he thereby became entitled to Dame 
Dorothy's jointure, which was upwards of good. per annum, 
and about 3000 J. in money; beſides the rents and profits of the 
eſtate in queſtion, during her life. That by the deed of 1668, 
and by his will in 1697, he had purfued the powers of the 
deeds of 1662, and 1666, and therefore ſhould be preſumed to 
have had notice of both thoſe deeds; conſequently, he ought not 
Vor. I. 3 B | to 


S. Harcourt, 


S. Cowper. 


it was hoped the decree would be reverſed. 


16068, Sir Algernon had no more advantage in reſpect of his 


in all events; as they were purchaſors for a valuable conſidera- 


to the deficient lands, had not appeared to them. That the 
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to have been made diſpuniſhable of waſte by the deed of 1668, 
nor have had power to fell timber, or make any other 
advantage, contrary to the deed of 1662; and he alſo ought to 
account for the profits of the whole eſtate from the death of his 
Lady, over and above the 10001. and therefore, in theſe reſpects, 


On the other fide it was contended, that the decree was juſt, 
and ought to be affirmed; for, that the deed of 1662, (if 
duly perfected) was but a voluntary deed ;- and Dame Dorothy, 
at the time of making it, had not a legal eſtate in the land; 
therein mentioned to be conveyed. That the ſame was executed, 
pending the treaty of marriage between her and Sir A/gernn, 
without any notice being given to him thereof before the 
marriage; nor had he any knowledge of this deed till after he 
had obtained the decrees, and therefore could only paſs patent 
according to thoſe decrees. That by the deed of 1662, Dame 
Dorothy was diſpuniſhable of waſte, and had power to grant a 
rent-charge of 2001. per annum, iſſuing out of all the premiſſes, 
and for any number of years whatever ; ſo that by the deed of 


being diſpuniſhable of waſte, than an enlargement of time after 
Lady May's death, to cut down the woods, -as he might have 
done in her life-time under the deed of 1662; and as to the 
2001. per annum limited to his executors, for 60 years after his 
death; Lady May, even by the deed of 1662, might have 
granted the ſame to his executors for any longer term whatſoever. 
That the purchaſors of the woods, ought to enjoy their bargains 


tion, without notice of the deed of 1662, and conſequently had 
a good title both in law and equity. That as to the lands of 
Ballioguin, and other lands granted in repriſe, the appellants 
could have no pretence of title thereto, for thoſe lands might 
have been given to any deficient perſon; and Sir Algernon 
being greatly deficient in the lands of Leeb, and other lands in 
the county of Cork, the paſſing patent of the ſaid lands in 
repriſe for the deficient lands, could be no wrong to the appel- 
lants, or any other perſon. Beſides, it could not be preſumed, 
that the Commiſſioners would have given Sir Agernon certificates 
to paſs patent of thoſe repriſed lands, if a manifeſt title in him 


4 reſpondent 
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reſpondent Ann Fullar, was a purchaſor for a valuable conſidera r—_—_ 
tion; ſhe having bons fide, lent Sir A/gernon 2001, upon the CHE; 
ſecurity of a mortgage, before any notice was given to her of 
the appellant's title, and therefore they could have no pretence 
to defeat her mortgage. That the two acts of Parliament being 
made for the ſettlement of Ireland, after a tedious war, it was 
neceſſary that the decrees of the Commiſſioners of the Court of 
Claims, and the patents granted thereupon, ſhould be conclu- 
five; and, that no truſts ſhould take place, but ſuch as were 
expreſſed in the patent, or afterwards declared by the patentee ; 
for otherwiſe, patents would prove very precarious titles, and 
liable to be queſtioned by thoſe who had the original deben- 
tures, the aſſignments of which were in general loſt; and by 
that means, the a&, which was made for the ſettlement of the 
kingdom, would turn to its confuſion. Inaſmuch therefore, as 
the preſent ſuit was an attempt to break in upon certificates and 
letters patent, granted purſuant to the acts of ſettlement and 
explanation ; and as ſo many fines, ſettlements and mortgages 
had been fince duly perfe&ted, upon valuable conſiderations ; it 
was hoped, that after an acquieſcence of 34 years from the 
granting theſe certificates and patents, and of 16 years after 
Dame Dorethy's death, at which time the appellant Caltborpe and 
his brother Chritopber, had been ſeveral years of full age; ſuch 


an attempt would not, under theſe circumſtances, receive any 
countenance. | | 


Bur, after hearing counſel on this appeal, it was ORDERED. Decrzx 
and ADJUDGED, that the decree of the 8th of November, 1706, 33 18. 
fo far as it related to the diſmiſſion of the appellant's bill in P. 353. 
reſpect of the lands paſſed to Sir Agernon and Dame Dorothy, 

and bis heirs; and as to the woods ſold by Sir Algernon, and alſo. 

as to the appellant's not having an account of the other lands 

paſſed to Sir Algernon and Dame Dorothy and her heirs, from the 

death of Sir Algernon only, ſhould be reverſed : And, it was 1 
further oRDERED and AD JUDGED, that the appellants ſhould | 1 
have and enjoy all the lands and tenements paſſed to Sir 
Algernon May, and the ſaid Dame Dorothy, and his heirs; to 
hold the ſame to them, according to their reſpective intereſts 
and claims under the deed of 1662; and that ſuch of the 
reſpondents as were liable to pay the ſame, ſhould be accountable | 
to the appellants for the profits thereof, from the death of the = 


ſaid 
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— faid Dame Dorothy; and alſo, that the ſeveral vendees of the 
Sy woods, ſhould account to the appellants for the woods they had 
| cut down, and taken off the premiſſes, by virtue of the ſale 
made to them by Sir Algernon ; and alſo, that ſuch of the reſpon- 
dents as were liable to pay the lame, ſhould account to the appel. 
lants for the profits of all the lands, paſſed to Sir Algernon and 
Dame Dorothy, and her heirs, from the death of the ſaid Dame 
Dorothy; ſubject nevertheleſs to the payment of the 10001. deviſed 
by the laſt will and teſtament of Sir A/gernon, to the reſpondent 
Mary May; in ſuch manner as by the ſaid decree was directed: 
And, it was further oRDERED and ADJUDGED, by and with 
the conſent of the appellants; that the ſaid appellants ſhould 
diſcharge and pay off a certain mortgage, charged by Sir 
Algernon May, on ſome part of the premiſſes in queſtion, for 
200 J. and intereſt, to the reſpondent Ann Fuller; ſhe thereupon 
aſſigning the ſaid ſecurity, and delivering up all the writings 
relating thereto, in her cuſtody or power ; and, that the Court 
of Chancery in Ireland, ſhould direct the ſame to be done 


accordingly.* 


nm 
—— 


Jour. vol. 19. This judgment ſeems to have affected the intereſt of one Thomas Miſe, in 
P. 379+ 429. ſome part of the premiſſes; for, on the 15th of February, 1711, Richard Dalim, 
435+ as the guardian of Francis Wiſe, the infant ſon and heir of Thomas, preſented a 
petition to the Houſe, praying to be relieved againſt it; and this petition having been 

referred to a committe,. and reported, it was, on the 29th of April, 1712, ordered 

and declared, that the order and judgment of the Houſe on hearing the ſaid 

appeal, did not extend, nor ought to have been conſtrued to extend, any farther 

than to conclude or bind the reſpondents to the ſaid appeal; or any per ſons who 

did or might claim under them, ſince the bill in the Court of Chancery in'{reland 

was exhibited; and that therefore, in caſe the petitioner's father had, under 

colour of the ſaid order, been turned out of poſſeſſion of any lands which he was 

in poſſeſſion of at the time of exhibiting the ſaid bill, he being no party to the ſuit, 

the petitioner ought to be reftored to the poſſeſſion thereof; and to the meſne profits 

received or incurred ſince the time his father was ſo put out of poſſeſſion, in caſe 

the petitioner would have been entitled thereto, if his father had continued in 

poſſeſſion; and that the Court of Chancery in Ireland, ſhould order the ſame to be 

done accordingly. | 
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Henry, Earl of Bindon, and Others, Appellants. 
Henry, Earl of Suffolk, and Others, Reſpondents. 
3d February, 1707. 


AME S, Earl of Suffolk, being ſeiſed in fee of Audley- 
End houſe, together with the park and lands thereunto 
belonging, by deed and fine in O&ober, 1660, conveyed the 
fame to King Charles II. in conſideration of Fooool. 
whereof only 30000/7. were paid, and the remaining 20000/. 
were ordered to be paid out of the revenue of the bearth-money. 


On the xoth of July, 1688, the faid Earl James made his 
will; and thereby, after taking notice that the faid 200001. 
ſtill remained unpaid, he gave and deviſed the fame in the 
words following, viz. ** I do hereby give and deviſe the ſaid 
« 200007. unto my, brothers George Howard and Henry Howard, 
and unto Henry Howard, Edward Howard, Charles Howard 
and Diana Howard, ſons and daughters of my ſaid brother 
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p. 389. 

note to CA. 20, 
vol. 14 p· 487. 
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Henry Howard, equally to be divided between them, ſhare 


and ſhare alike; and if either of them die, to the ſurvivors, 
or furvivor of them.“ And he appointed the reſpondents 


Anne, Counteſs Dowager of Suffolk his wife, and Henry, Earl 


of Suffolk his brother, together with Richard Newman, Eſq. 
executors of his ſaid will. But before any part of this 20000/. 
was paid, the revenue of hearth-money was taken away by act 
of Parliament. an 


The ſaid George Howard ſucceeded his brother Earl Fames 
in his honour ; and having ſurvived him about three years, 
died inteſtate, before any part of this money was received; 
whereupon adminiſtration of his eſtate was firſt granted to 
Mary Coppinger widow, the adminiſtratrix of Ralph Coppinger 
deceaſed, who was a principal creditor of Earl George; but 
this adminiftration was afterwards revoked, and a new one 
granted to the reſpondent Margaret Davies, who was one of 
Earl George's daughters. 211i 
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On the 21ſt of November, 1701, King William, in conſider. 


— ation of a releaſe of the ſaid 200000. from the ſurviving execu- 


tors of Earl James, and at the nomination of the reſpondent 


Henry, Earl of Suffolk, and of the appellants, granted the 


ſaid Audley-End houſe, park and lands to Peter King and Tboma- 
Marriott, Eſquires, upon the following truſts ; viz. in the 
firſt place, for ſaving harmleſs the ſurviving executors of Ear] 
James, againſt all claims and demands of the adminiſtrators, 
or other repreſentatives of Earl George, for or in reſpect of the 
ſaid 20000/. or any part thereof; and for making ſatisfaction to 
ſuch adminiſtrators, or other. repreſentatives of Earl George, 
in caſe they ſhould appear to have right to any part of the faid 
200001/. ; and ſubject thereto, as to one fifth part of the premiſſes, 
in truſt for the reſpondent Earl Henry, and his heirs; as to 
another fifth part, in truſt for the appellant, the Earl of Bindon, 
and his heirs ; as to another fifth part, in truſt for the appel- 
lant Edward Howard, and his heirs; as to another fifth part, 
in truſt for the appellant Charles Howard, and his heirs ; and, 
as to the remaining fifth part, in truſt for the appellant Lady 
Diana, the wife of the appellant ** 5 and her heirs for 


ever. 


The Earl of Bindon having contracted with the ſeveral other 
parties, for the purchaſe of their reſpective proportions of the 
ſaid premiſſes, exhibited his bill in Chancery againſt them 
and the truſtees, King and Marriott, and alſo againſt Margaret 


Davies, the perſonal repreſentative of Earl George, in order to 


have a proper conveyance executed to him of the premiſſes, 
free from all incumbrances ; and, that he might be quieted 
againſt the claim of the defendant Davies, who inſiſted on 
being entitl ed, as the adminiſtratrix of Earl George, to a fixth 
part of the ae | 


On the th of f June, 1707, the cauſe was heard before Lotd 
Chancellor Cowper ; who declared his opinion, that the deviſe 
in Earl James's will took place in point of intereſt immediately 
on his death, Earl George ſurviving him; and that the defen- 
dant Davies, as the adminiſtratrix of Earl. George, was well 
entitled to a ſixth part of the ſaid 200001. and therefore decreed 


intereſt to be computed o on ſuch fixth part; from the time 
E ; "that 
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that the plaintiff had poſſeſſion of the premiſſes; and upon 
his paying to the ſaid defendant Davies, one ſixth part of the 
{aid 200007. with intereſt as aforeſaid ; it was ordered, that the 
ſeveral defendants ſhould execute a conveyance of the ſaid 
premiſſes to the plaintiff; but in default of ſuch payment, it 
was ordered, that the plaintiff's bill ſhould ſtand diſmiſſed, 
with coſts to be taxed. 


From this decree the plaintiff .appealed ; and on his behalf s. Doas. 


it was argued, that the words of the deviſe [if either of them 
die, to the ſurvivors or ſurvivor of them| containing no limitation 
of time, within which ſuch dying to entitle the ſurvivors was 
to happen, the .time ought to be conſtrued as largely as any 
reaſonable ſenſe of thoſe words would bear ; and therefore, it 
was moſt reaſonable and proper to underſtand them, to relate 
| to the dying of any of the legatees, before the debt ſhould be 
recovered or received. That ſome ſurvivorſhip was evidently 
intended, as well as an equal diviſion, there being expreſs 


words for both; and it was but reaſonable, that both ſhould 


refer to the ſame time, i. e. the time of payment, for the 200001. 


could only be divided when paid; and ſo the ſenſe of the 


teſtator would be this, as ſoon as the 200001. can be got, it ſhall 
be divided among ft my brothers, &c. and the ſurvivors of them; 
or, among ſt my brothers, &c. or ſuch of them as ſhall be then 
living. That there was no other time to which this ſurvivor- 
ſhip could be referred, except the time of the teſtator's death; 
and that could not be, becauſe it would make the clauſe of 
ſurvivorſhip entirely uſeleſs, for of courſe thoſe who died before 
the teſtator, would be excluded without this clauſe; and it was 


natural to ſuppoſe, that the teſtator might reaſonably intend 


a kindneſs to the perſons named, if they ſhould live to receive 


it, which he would not give to a .repreſentative, who might 
de a perfect ſtranger to, and without any merit from the 


teſtator. And if the clauſe of ſurvivorſhip ſhould be under- 


ltood to relate to a dying of any of the legatees in the teſtator's 


life-time, it would be making the will provide for a contingency 
before it was a will; which would be unreaſonable and void, 
it was only a will from the time of the teſtator's death. 


n Air 18 8 
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2 On the other fide it was inſiſted, that Earl George, by 
CA ſurviving the teſtator, became entitled to one ſixth part of 
G. Paunce- the faid 20000). ; and that the clauſe of ſurvivorſhip was only 
fort, intended to prevent the ſhare of any legatee, who might die in 
the teſtator's life-time, from falling into his general eſtate, and 
by that means coming to thoſe, whom he never. meant to haye 

any part of it. 5 


Deutz Bur, after hearing counſel on this appeal, it was orDeren 
3 18. and ADJUDGED, that the decree ſhould be ſo far reverſed, a; 
p. 444+ it related to the allowance of the ſixth part of the ſaid 20000, 
and intereſt, and to the account to be taken of ſuch intereſt, 

and to the diſmiſſion of the plaintiff's bill with coſts, in caſe 

he ſhould make default in paying the ſaid fixth part and intereſt, 

And it was further ordered, that the truſtees ſhould forthwith 
execute conveyances of the premiſſes in queſtion to the appel- 
lant, the Earl of Bindon and his heirs, or to ſuch others as he 


ſhould appoint. 


Caſe 53. Jabn French and Ann his Wife, Execu- 
trix of Henry Chicheſter, who was 
Executor of Dorothy Chicheſter hisj 
Wife, who was Executrix of Jobn \, Appellants. 
Chichefter her former Huſband, who TOY 
was the Heir and Executor of Sir 


John Cbicheſterrc 


Arthur Chicheſter and Edward Dodridge,] 

Executors of Francis Chicheſter, — e 
| ther and Heir of the ſaid Jobn e 
| cheſter, e At of $i ? 


[ 8 Az ch February, 1507. I 


Viner, vol. 4. N June, 1665, Sir Jabn Chicheſter by deed, granted certain 


PROS wh lands in the county of Devon to Nicholas Dennis and others 


403. ca. 5. for 2000 years; in truſt to raiſe 1000/, for the portion of his 
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daughter Suſannah. He afterwards made his will, and thereof 
* his ſon and heir John Ro executor. 


After the father 8 death, Jobn the een. in April, 1676, 
conveyed all his lands in Devon and Cornwal to truſtees, for 
the purpoſe of paying his debts and legacies; and intending, 
that this truſt-eſtate ſhould be the fund for paying his ſiſter 


Suſannah's portion, he by his will gave all his perſonal eſtate 
to D his wife, and made her executrix. 


Dorothy, the widow of John, afterwards intermarried with 
Henry Chicheſter ; and in 1686, Suſannah exhibited her bill in 
Chancery againſt them, and Francis the ſon and heir of Jobn, 
and the truſtees, in order to have her portion raiſed and paid; 
and on the 27th of February, 1687, this cauſe was heard at 
the Rolls, when his Honour decreed an account of the perſonal 
eſtate of Sir John Chicheſter come to the hands of Fohn his ſon, 
and unconverted by him at the time of his death; and alſo 
an account of Sir John's truſt-eſtate, come to the hands of 
John the ſon, or any of the defendants ; and that what, upon 
ſuch account, ſhould appear to be in the reſpective hands of 
the defendants the Chichefter's, was to be anſwered and paid by 
them to the plaintiff. And if that ſhould fall ſhort to ſatisfy 
her demand, the deficiency was to be charged on the truſt- 


eſtate created by John, and the ſame was decreed to be ſold 
for that purpoſe. 


The defendant Francis Chicheſter appealed from this decree 
and in conſequence thereof, the cauſe was heard before the 
Lords Commiſſioners on the 18th of February, 1690; when it 
was decreed, that both the truſt and perſonal eſtate of John 
Chicheſter were- liable to the plaintiff's demand ; but that decree 
Was to be without prejudice to any relief which the defendants 


Henry Chicheſter and Dorothy his wite, might be entitled to 
out of the ſaid truſt-eſtate. 


But this done not being ſatisfactory to ſome of the parties, 
the cauſe was re-heard before the Lord Keeper Somers, on 


the 22d of Fuly, 1693; when his Lordſhip decreed, that the 
Vol. I. 3 D truſt- 
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— troſt-oſtite wy Sir John Chicheſter was liable to the payment 6 


oy. 
— 


the plaintiff Sſannab s portion, with intereſt; and, that the 
defendant Francis Chicheſter ſhould pay her the ſame with coſts, 
or in default thereof, that he ſhoald delivet up to her fuch 
patt of Sir John s truſt-eſtate, charged with this portion, a 
he had in his poſſeſſion, and that ſhe ſhould hold the ſame 
fill paid. 


| In 3 of this decree, the ſaid Francis Chicheſter paid 
Suſannah 15751. in full for her portion and intereſt; and in 
Mic barlmas term 1698, he exhibited his bill in Chancery 
againſt Henry Chicheſter, as the executor bf Dorothy his wife, 
who was executrix of John Chicheſter, in order to be re imburſ- 
ed what he had ſg, paid to Saſannub, out of the perſonal eftate 
of John; but Prancit and Henry both dying ſoon afterwards, | 
the ſuit was revived by the refpondents againſt the appellants, 
as their reſpective perſonal repreſentatives : And the defendants, 
by their anſwer inſiſted, that the perſonal eftate of Jub! 
Chicheſter was wholly diſcharged from this demand, by Lord 
Somers's decree; and they alſo infiſted on that decree; in bar 
to any diſcovery of Jen's aſſets. 


On the 1ſt of February, 1703, this cauſe came on to be heard 
before the Lord Keeper Wright ; who decreed an account to 
be taken of the perſonal eſtate of John Chicheſter, come to the 
hands of Dorothy his late wife, or of Henry her late huſband, 
or of any other perſon or perſons to or for the ſaid Dorothy 
uſe; and alſo an account of the rents and profits received by 
the ſaid John Chicheſter out of Sir Jobn's truſt-eſtate, which 
were not by him applied according to the truſt ; and of the 
rents and profits received by Dorothy of the ſame truſt-eſtate, 


after the death of Fohn Chicheſter ; and likewiſe of the rents 


and profits by her alſo received out of John Chicheſter's truſt- 


eſtate; and the Maſter. was to enquire, whether Dorothy enjoyed 


any part of the eſtate of Francis Chicheſter, which was not 
part of her jointure; and in caſe the Maſter ſhould ſo find, 
he was to take an account of what ſhe had fo received out df 
that eſtate: And it was ordered, that what ſhould appear * fo 
be due on taking the ſaid ſeveral accounts, after all juſt allow- 


ances, ſhould be paid and applied towards re-imburſing the 
plaintif 


nd the coſts of this ſuit were re 
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mti what the faid Francis Chicheſter, their teſtator, had 

paid to the faid Stſannab for her porxion, intereſt and coſts ; 
ſerved; until after the accounts 


ſhould be taken. 


The Maſter, by his report of the 19th of December, 1704, 
certified, that there had come to the hands of Dorothy, and 
her huſband Henry, of the perſonal eſtate of John Chicheſter, 
15001. ; and alſo, that Dorothy enjoyed ſome part of the eſtate 
of Francis Chicheſter, not compriſed in her jointure, and had 
thereout received 297/. 6s. 10d. making together 1997/. 6s. 
10d. And by another report of the 23d of February, 17055 the 
Maſter certified, that Francis Chicheſter had paid Suſannab for 
her portion, intereſt and coſts, the ſum of 15751, 


But the defendants, inſtead of paying this money, . exhibited 
2 bill of review, to ſet afide the decree and. all ſubſequent 
proceedings; and that bill having been diſmiſſed on a full 
hearing, they took exceptions to the reports, in which being 
equally unſucceſsful, they at laſt brought the preſent appeal; 
inſiſting, that by John Chrebeſter's deed of truſt, under which 
the reſpondent Arthur claimed the eſtate, it appeared that 
Suſannah's demands ought to be a charge on the truſt-eſtate ; 
and that therefore, the perſonal eſtate ought to have been 
enjoyed by Dorothy, diſcharged of thoſe demands. And that 
by the decree, the appellants were made- perſonally liable to 
te- imburſe the reſpondents what Francis had paid Suſannah, 
without directing any account of what aſſets had come to their 
hands; whereas no aſſets, either of Sir John Chicheſter, John 
Chicheſter, or Dorothy Chicheſter had ever come to their hands, 
and what they had received of the perſonal eſtate of Henry 


Chicheſter, had been fully adminiſtred by them before the 


commencement of this ſuit. 


On the other fide it was contended, that tho' John Chicheſter 
did make a ſecurity out of his lands for the payment of his 
debts ; yet, that ſecurity did not diſcharge his - perſonal eſtate, 
which ſtill continued hable, and ought to be taken in aid of 
the real eſtate ; and that there was no caſe, where it had been 
Otherwiſe determined, upon the like reaſon and circumſtances. 

3 a That 


x95 
—— 
r %õi. 
— 


S. Dodd. 


T. Powys. 


T. Parker. 


Decree 
_ affirmed, 
Jour. vol. 18. 


p- 462. 
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That the objection as to aſſets, had never been made or though 
of, till now ; for the appellants had neither at the hearing d 
the cauſe originally, or upon the bill of review, or even by 
their anſwer, complained of the want of aſſets of Henry Chichy 
ter, come to their hands; but, on the contrary inſiſted, thy 
ſuch aſſets were no way liable to the reſpondent's demand. 
If, however, the appellants had thought. an enquiry. into aſſets 
material, it was incumbent on them to have prayed for ſuch 
an enquiry at the hearing, and it would of courſe have been 
directed; but the reaſon why no ſuch direction was given, 
was not only becauſe the appellants did not .ſo much as aſk it 
but becauſe the defence they chiefly relied on by their anſwer, 
and at both the hearings, was, that the perſonal eſtate of Johr 
Chicheſter was.exempted from the debt, and that His real eſtate 
only ought to remain chargeable therewith : And this point 
being determined againſt them, it was taken for granted, nor 
did they attempt to deny (for if they had, proof was ready to 
have been read on the occafion) that the appellants had aſſets 
ſufficient ; and it was plain, that they .themſelves were of that 
opinion, by making the other point-the ground of their defence, 
and inſiſting thereon in bar to a diſcovery of .aflets. 


AccoRDINGLY, after hearing counſel on this appeal, it ws 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and that the decree and other ſubſequent orders and proceed- 
ings therein complained of, ſhould be affirmed. 


William Worte, Son and Executor = A vnellant 
William Worts, Eſq. deceaſed, Hepp . 


Jobn Pern, Eſq. . Reſpondent. 
| 14th February, 1707. 


HE reſpondent, and the faid Villiam Worts deceaſed, 
being two of the three Eſquire Beadles of the univerit) 
of Cambridge, and ſeverally poſſeſſed of wine licences ; it V® 


In the year 1694, agreed between them and one Reynolds, vl 
| e 
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they ſhould become partners together in the joint trade of 
ſelling wines, with equal profit and loſs; and for which de 
purpoſe, they were to advance 700/. a- piece, as a joint ſtock. 
But, it being thought proper to conceal this partnerſhip from 
the Univerſity, it was agreed, that Vorts ſhould be the only 
manager thereof; and that certain articles, which had been 

| prepared for aſcertaining the terms of the partnerſhip, ſhould 


| not be executed. | 


The reſpondent and Reynolds accordingly advanced their 7007. 
a-piece, for which Worts gave them receipts ; and the trade was 
carried on by him only, the reſpondent no farther interfering 


than to recommend cuſtomers, and put in a ſervant to keep the 
e books and caſh. 


I On the 6th of April, 1696, an account was made up and 
0 ſigned by all the three partners, of the receipts and diſburſe- 
i ments from Lady-day, 1695, when the partnerſhip commenced ; 
it but no notice was therein taken of the ſtock or outſtanding 
J debts, nor was any diviſion then made between them, becauſe | 

they were reſolved to continue the trade; which was accordingly 

carried on by Worts in the uſual manner, who, from time to 


2 time, paid the reſpondent ſeveral ſums of money on account of 
. the trade, amounting to 875 1. 
i | | | 


In 1704, Morte died when it for the firſt time appeared, 
that in 1698, he had privately bought out Reynolds, who was then 1 
under ſome difficulty for money, and obtained a releaſe from him. 


The trade having been carried on ſucceſsfully, the reſpondent, 
ſoon after the death of Worts, applied to the appellant as his ſon 
and executor, for a general account; but the appellant delaying 
to make out this account, the reſpondent in Hilary term, 1705, 

. exhibited his bill in Chancery againſt him, in order to compel 
an account. To this bill the defendant put in his anſwer, and 
thereby diſowned any partnerſhip between the plaintiff and his 
late father; and inſiſted, that the 7001. advanced by the plaintiff, 
vas money lent, and had been repaid with intereſt. _ | | | 


On the 2d of May, 1707, the cauſe came on before the Lord | 
Chancellor Cowper, who, upon reading the draft of the intended 
Vor, I, 3E articles, | 


J. Jekyll. 
N. Lechmere. 


R. Raymond. 


articles, the ſtated account, and many letters and papers proved 
in the cauſe; declared, that there appeared to be a partnerſhip 
between the plaintiff and the defendant's father, and that there 
was no proof or circumſtance to ſhew, that it was ever determined; 
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and therefore decreed an account to be taken of the partnerſhip 


ſtock and dealings, from the time when it commenced to Worte. 
death, and alſo of ſuch ſtock as was left at his death; which 


account was to be taken according to the terms in the draft of 
the articles, ſo far as the ſame were reduced to a certainty ; and 
if it ſhould appear that the plaintiff had received out of the 
ſtock, beyond his ſhare of the produce, he was to be conſidered 
as a debtor for ſo much, and to anſwer intereſt for it; and that 
what ſhould appear on ſuch account to be due to the plaintiff 
for his third part, was to be paid by the defendant, who 
had admitted aſſets ſufficient, and the conſideration of coſts 
was reſerved. * 7 


From this decree the defendant appealed; infiſting, that there 
was no agreement for the continuance of the partnerſhip for any 
certain time ; that the reſpondent never had, or demanded any 
account of the partnerfhip, after the firſt year, nor was any 
account, during all that time, demanded by, or given to-Reynolds; 
but that, on the contrary, the reſpondent had diſclaimed any 
partnerſhip, and Reynolds had received his 700. with intereſt, 
and given a receipt for the ſame accordingly. That it appeared 
by the teſtator's books, that no diſburſements on account of the 
trade were entred after the firſt year; and therefore, it was not 
reaſonable to decree the appellant to account after ſo great a 
length of time ; when, from the want of entries in the books, 
it was impoſſible for him to have ſuch allowances as he ought 
to have. | 


On the other ſide it was contended, that there was no colour 
to alter or vary this decree ; becauſe there was plain proof of 
the partnerſhip by many credible witneſſes, as well as by the 
draft of the articles, the ſtated account, and the teſtator's own 
letters; but there was no proof of the partnerſhip having been 


ever waived by the reſpondent; on the contrary, the ſeveral 


payments made to him by the teſtator in the years 1699, 1700, 
and 1701, made it manifeſt, that the partnerſhip was then 
ſubſiſting. As to the objection, that both Worts and the 
LE bes" | 2 2 reſpondent 
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reſpondent had, in diſcourſe, denied any partnerſhip ; no 
inference ought to be drawn from thence againſt the partnerſhip, 


becauſe it was all along the intention of the parties, to keep that 
matter a ſecret. And, as to the ſuppoſed impoſſibility of taking 
the account, for want of regular entries in the teſtator's books; 
it was ſaid, that if that were the caſe, the reſpondent could 
have no benefit by the decree, and conſequently the appellant 
had no reaſon to complain of it; but, that howſoever the appel- 
lant ought not to make ſuch an objection, and much leſs ought 
he to profit by the default of his teſtator, who kept all the 
partnerſhip accounts; and it was by thoſe very accounts, and no 


other, that the appellant was to be charged. 


AccoRDINGLY, after hearing counſel on this appeal, it was 


and the decree therein complained of, affirmed. 


Joſeph Bunker, Leſſee of DIY 
Frances Bokenham, late! | 
Widow and Reli&t of Plaintiff 
Captain William Boten | 


y 


William Cooke and Robert) 


Bokenham, Brother a” bay. el 
Heir of the ſaid Captain | PReNGahts | 


William Bokenham, -- I 


24th February, 1707. 


A_————————_——————— — —  — — 


in Error, 


* 


Jane Manley of the third part; the ſaid Willam Bokenham 
covenanted, that within two months after his marriage with the 


ſaid Frances, he would pay 2000/, and the ſaid 


Frances alſo 
covenanted 


Deczres 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; — ÞEY 


P- 463. 
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Y indenture, dated the 6th of October, 1691, made between 1 Salk. 237. 
the ſaid William Bokenham of the firſt part, Frances Manley 


(afterwards his wife) of the ſecond part, and Thomas Manley and Viner, vol. 8. 


p. 64. ca, 1. 
P · 66. ca. 11. 


Holc's Rep. 
248. 


Fitzgibb. 
228. 


2 Eq. ca. ab. 


295. ca. 1. 


[ 
| 
| 
ö 
| 
| 
4 


| 
| 
| 
| 
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cCovenanted to pay 1 500 l. and it was agreed, that thoſe two 


ſome months afterwards, he was appointed to the command of 


beloved wife F rances Bokenham, all fach ſum and ſums of 


Bokenham his brother and heir. 


lands; but Frances the widow, apprehending herſelf entitled 


recover the poſſeſſion; and the jury having found a ſpecial 
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ſums, making together 3500/. ſhould be put forth at intereſt, 
or laid out in lands, to be ſettled to the uſe of the ſaid William 
Bokenham and Frances, and the heirs of their bodies; and for 
want of ſuch iſſue, to the uſe of the ſurvivor of them, and his o- 


her heirs. 


| The marriage took effect, and the 1 5001. was paid purſuant 
to the wife's covenant, but the huſband's 2000 /. was not paid; 


the Grafton ſhip of war; and being bound on a foreign expedi- 
tion in that ſhip, he, on the third of May, 1692, made his will 
according to a form which was then generally made uſe of hy 
ſeamen; and therein was contained a deviſe to his wife, in theſe 
words: © I do hereby give, deviſe and bequeath, unto my well. 


money as nqw is, or hereafter ſhall grow due to me from their 
«« Majeſties, for my own and ſervant's ſervice, either by ſe 
„ or land; as alſo all ſuch ſum and ſums of money, lands, 
«© tenements, goods, chattels and eſtate whatſoever, wherewith, 
ce aft the time of my deceaſe, I ſhall be poſſeſſed or inveſted, or 
«© which ſhall then, or of right doth appertain unto me. And, I 
«© do hereby nominate and appoint her the ſaid Frances Bokenham, 
«© my well-beloved wife, to be the whole and ſole executrix of 
this my laſt will and teſtament.” 


The teſtator, about nine years after the making of this will, 
received a ſum of 2173. in right of his wife; the whole of 
which he laid out in the purchaſe of an eſtate in Kent, of the 
nature of Gavel-kind, of about 200. per annum; and, on the 
gth of November, 1702, he died, without having re-publiſhed his 
will, and without any iſſue of his body, leaving the defendant 


On the death of the teſtator, the defendarits entred upon theſe 
thereto under her huſband's will, brought an ejectment to 


verdict, ſtating the above facts; and, that by the cuſtom of Gave 

kind, any tenant being ſeiſed of lands in fee, may deviſe the fame 

by will, in writing; the ſingle queſtion upon this verdict was, 

Whether the lands in queſtion, being — after the —_— 
I 
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& the will, could by law paſs by the will, there having been ne 
re- publication after the purchaſe? And, upon arguing this queſtion 1707. 


in the Queen's Bench, the Court were unanimouſly of opinion 
for the defendants, and gave judgment accordingly. 


To reverſe this judgment, the preſent writ of error was J. Mounta- 
brought ; but, in the printed cafe on the part of the plaintiff, 
not a ſingle reaſon is advanced why it ſhould be reverſed; it 
being only ſaid, that all the Judges, when they gave judgment, 
declared their belief, that the ſaid William Bokenham intended 
that the lands in queſtion ſhould go to his wife; and, that if 
he had duly re-publiſhed his will, after he had purchaſed the 
lands, the words in the will, without any other words added 
thereto, would have been ſufficient to paſs the lands to his 
laid wife. | 


But on the other Tide it was contended, to be contrary to J. Je! 
reaſon, and againſt the known rules of the common law of T- Parker. 
England, that a man ſhould make any conveyance or diſpoſition 

of land, which he had not at the time of making fuch convey- 

ance or diſpoſition. That the ſtatute 32 Hen. 8. which gives 

the power of diſpoſing of lands by will, enables only perſons 

having lands, to make ſuch” diſpoſition thereof; but gives no 

power to perſons not having lands, to make any diſpoſition of 

ſuch as they ball have. ' And the cuſtom of Gave/-kind was in 

effect, the Tame; being expreſlly found by this ſpecial verdict to 

be, that 'tenants ſeiſed of lands may deviſe them by will. That 
therefore to ſupport a will, either upon the ſtatute or the 
cuſtom, it was neceſſary to ſhew that the deviſor was feiſed of the 

lands deviſed, and being ſo ſeiſed, made this will; and ſo was the 
conſtant courſe of pleading, and not a precedent otherwiſe ; ſo 

that this will could not paſs the lands, becauſe the party was 

not ſeiſed thereof when he made it. That the unanimous 
opinion of the Court of Queen's Bench upon this point, in 

the preſent caſe, was ſupported by a judgment given for the 
defendants in the Common Pleas, by the unanimous opinion of 

that Court on a like ſpecidl verdict, found upon the ſame will; 

and both of them, by a former reſolution of all the Judges of 
England, upon ſolemn argument in the Exchequer Chamber, 

30 Elia. upon the ſame point, in the caſe of Butler and Mun, vl . 


64. ca. 2. 
Baker, with other concurrent judgments, and not one Judgment & 
Vox. I. _— or 


—— —— *. 


Caſe 56. Dennis Kelly, Eſq. and the Honourable 
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—— or reſolution to the contrary. And, that it having been ſo 
— ſolemnly ſettled, and fo long received as a rule of property, 
| ' that a man cannot make 4a will of any lands, before be bas a title in 
them ; to overthrow it now, might be to overthrow the titles of 
many great and noble families, and would introduce infinite con- 


fuſion, and a diſtruſt of every other point of law how plain ſoever. 


8 ACCoRDINGLY, after hearing counſel on this writ of error; 
Jour. vol. 18. it Was ORDERED and ADJUDGED, that the judgment given in 
* . her Majeſty's Court of Queen's Bench, ſhould be affirmed; and 
| that the record ſhould be remitted, to the end, execution might 

be had thereupon, as if no ſuch writ of error had been brought 


into the Houſe. 


— 
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Appellants. 
Mary, his Wife, „ ee ab g Ppellants 


The Right Honourable Richard Lord 


Bellew, of the Kingdom of Treland, { Reſpondent. 


Et e contra. 


28th February, 1707. 


3 TY decd dated the 14th of February, 1667, duly executed and 
2 — inrolled, 7obn Lord Belle, and Lady Mary his wife, 


94 P-43* declared the uſes of certain fines and recoveries, which had ſome 
z Eq. ca. ab. time before been levied and ſuffered of divers manors, towns 
ob lands, in the counties of Loutb and Meath, to the uſe of 
the ſaid Jobn Lord Bellew, for life, with remainders over; 

and a power was thereby reſerved for the ſaid John Lord Belleu, 

from time to time, and at all times, to mortgage, engage, or otherwiſe 

charge all and every the premiſſes, or any part thereof,, with and fat 

the payment of all or any of his debts, orotherwiſe as be ſhould think jit 


On a treaty of marriage between Malter Bellew, Eſq. the 
eldeſt ſon of Lord Bellew, with Frances Arabella Wentworth, the 
daughter of Sir V illiam Wentworth; certain articles were entr ed 
into, dated the 18th of September, 1686, whereby . 60094, Was 
agreed to be the Lady's portion, and to be paid to Lord Belleu; 


iz. 4000]. on the day of marriage, and the remaining 2780 
; within 


8 __ wk And 3 
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within two years after; and it was, inter alia, further agreed, 
that in caſe of failure of iſſue male between the ſaid Walter and 


Arabella, the daughters of that marriage ſhould have 6000/. 
between them; and if but one daughter, 4000/7. for their or 
her portions or portion; to be paid at their reſpective ages of 21 


years, or days of marriage, which ſhould firſt happen after the 


death of the ſaid Malter, and with a competent maintenance in 
the mean time. 


The marriage took effect, and the 4000/7. part of the Lady's 


fortune was paid, and the remaining 2000/. ſecured according 


to the articles; and Lord Be/leww, having purchaſed other lands 


in the county of Loutb, of the value of 60 J. per annum, he, 
in performance of the ſaid marriage-articles, and by virtue of the 
power reſerved to him by the ſettlement of 1667 ; by deed dated 


the 8th of November, 1686, charged all his eſtate in the county 
of Lowth, (except certain lands limited for the jointure of the 
ſaid Frances Arabella with the payment of the ſaid 6000/7. for the 
portions of the daughters of the ſaid Walter, by his ſaid wife, 
according to the marriage- agreement, with reaſonable mainte- 
nance in the mean time; and he diſcharged all the lands 


compriſed in the ſaid deed of 1667, from any other payments, 
or further execution of his power. 


= + 1691, Jobn Lord Beſlew died, leaving the ſaid Walter 
his eldeſt ſon, and the reſpondent his youngelt ; and in 1694, 
Walter Lord Bellew died, without iſſue male, leaving the 
appellant Mary, and Frances his two daughters, and coheirs; 


Who thereupon became entitled to the ſaid 6OOO. in equal 


moieties, and alſo to the new purchaſed lands in the county of 
Lowth; but the ſettled eſtate ſubject to the 6000 /. 1 


came to the reſpondent, who not only took Poſſeſſion a | 
but alſo of the new purchaſed . lands. 


On the 16th of November, 1702, the appellants . 
and having ineffectually demanded of the reſpondent the 30001. 
for the appellant Mary's portion ; they, i in Mrichaelmas term, 
1703, exhibited their bill againſt him in the Court of Chan- 
Cy in Ireland, in order to compel payment thereof, together 
with Intereſt from the day of their marriage, at the rate of 
lol, Fo cent. which was the thep common intereſt of that 
ing om. | | 


The 


47 * 
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Cales in Parliament, 
The defendant; by his anſwer to this bill, alledged, that lit 


father, John Lord Bellew, previous to his marriage with Mary 
Bermingham, the defendant's mother, did by articles, dated the 3 


20th of November, 1663, covenant to ſettle a jointure on the 


ſaid Mary, and to ſecure his eſtate to the heirs male of their 
two bodies, as the ſaid Mary, or her truſtees ſhould requirez 


reſerving to himſelf a power of charging the eſtate, with the 
payment of his debts only; and therefore the defendant infiſted; 


that the power contained in the deed of 1667, by virtue whereof 
the ſaid portions were ſecured, was void, as being too large, and | 
not warranted by the articles of 1663. 


In December, 1705, this cauſe came on to be heard ; when the | 
defendant's counſel informing the Court, that John Lad Bellew | 
had purchaſed other lands in the county of Lowth, which were 
come by deſcent to the plaintiff Mary and her ſiſter, and that 3 
the plaintiffs had brought an <je&tment for a moiety of thols 
lands; the Lord Chancellor was pleaſed to declare, that he had 
not the whole cauſe before him, and therefore directed the 
defendant to bring a croſs bill, in order to affect the nen | 
purchaſed lands with the plaintiffs demands. WH 

In February following, the defendant accordingly filed a c 
bill for this purpoſe ; relying on the articles of 1663, an0R 
praying, that he might be allowed a maintenance out of the? 
eſtate, ſuitable to his quality, and that an injunction might iſſue 
to ſtay all proceedings at law upon the ejectment. 


o 
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On the 1ſt of May, 1706, both cauſes came on to be heard, | 
when the Lord Chancellor, aſſiſted by four Judges, diredted 1 
trial to be had at the bar of the Court of Common Pleas, upon | 
the following iflue ; viz. *** Whether the ſaid Jon Lord Bello 
did, before his marriage with Mary Berming bam, perſel. 
<< articles in the ſame words, with the writing produce by the 
<< defendant, 8 the ſignature [Mary Bellew' +: 44a 


} ; 434 Fl 4 


The iſſue was accordin gly EIT on the 11th of une follow 
ing, when the jury, upon full evidence, found, Cc "that the a 
© John Lord Bellew did not, before his marriage with the 
„Mary, execute ſuch articles”. But the defendant being | 


diſſatisfied with this verdict, applied to the Lord Chancellor 
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new trial, which after hearing counſel on both ſides, and reading 
all the proceedings, his Lordſhip thought fit to refuſe ; declaring, 
that he ſaw no reaſon to grant a new trial. The defendant then 
applied, by petition, to have the cauſes re-heard ; infiſting, that 
the former iſſue was o narrow, and that a new trial ought to be 

ated on a more proper iſſue ; viz. © Whether or no Lord John 
« did perfect any and what articles, on his intermarriage with 
« the ſaid Mary Bermingham”; but, upon hearing counſel on 
the matter of this petition, the Chancellor, aſſiſted by the Lord 
Chief Juſtice, and the other Judges of the Court of Common 
Pleas, were unanimouſly of opinion, that no other ifſue ought 
to be directed; and therefore the petition was diſmiſſed. 


On the 16th of November, 1706, theſe cauſes were heard on 


the merits; when the Lord Chancellor decreed to the plaintifts 


2000/. for the plaintiff Mary's portion, with intereſt for the 
fame at the rate of 5/. per centum per annum, from the time of 
their marriage ; and it was referred to two Maſters of the Court 
to compute ſuch intereſt, and to ſtate the yearly value of the 
fee-ſimple lands in the county of Lowth, and what had been 
received thereout by the defendant, and al ſo the yearly value of 
the other lands charged with the portions, and what incum- 
brances were thereon. | 


Accordingly the Maſters, by their report certified, that the 
intereſt of the portion from the 16th of November, 1702, which 
was the day of the plaintiff's marriage, to the 16th of November, 
1706, the date of the decree, amounted at the rate of 5/. per 
centum per annum, to 6001, ; that the defendant had received out 
of the new purchaſed lands, 704 J. 15s. 5d. ; that the yearly 
value of the other lands charged with the ſaid portions, amounted 
to 1037 /. and that there was no other incumbrance thereon, but 
a portion of 3000 J. payable to the ſaid Frances Bellew, with a 
maintenance of 100/. per annum, till her age of 15, and from 
that time 150/. per annum, till her portion ſhould become due. 


The cauſes being ſet down to be heard upon this report, were 
heard accordingly on the 27th of February, 1706 ; when the 
Lord Chancellor was pleaſed to decree, that the plaintiffs ſhould 
over againſt the defendant the ſaid ſum of 3oool. together 
ith 600/. for the intereſt thereof, to the 16th day of November, 
Vor. I. 3 G | then 


* 4. 


J. Jekyll. 
S. Cowper, 
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then laſt; and alſo intereſt at the rate of 57. per cent. for the 
ſaid 30004. from thenceforward, until it ſhould be paid; 
that the yearly profits of the plaintiffs proportion of the fee. 
ſimple, or new purchaſed lands, ſhould be applied towards 
the payment thereof ; and that the proceedings at law for the 
recovery of ſuch fee-fimple lands, ſhould be ſtayed by injune- 
tion; that all the lands charged with the ſaid portion (except 
the demeſnes of Bellere's-town, which the defendant was to 
enjoy at 1347. 6s. per ann. and alſo except ſo much thereof 
as ſhould be ſufficient to anſwer the ſaid yearly payments, to 
be made unto the ſaid Frances Bellew) ſhould be ſequeſtred, and 
that the defendant ſhould thereout be paid 265/. 145. per ann, 
to make up the value of the ſaid demeſne lands 400/: which 
he was to have for his maintenance; and that the reſt of the 
profits ſhould be paid to the plaintiffs, until they ſhould be 
ſatisfied the ſaid 3000 J. with intereſt after the rate aforeſaid, 
and 20/, for their coſts. 


From this decree, both parties appealed ; and, in ſupport: of 
the original appeal it was ſaid, that the portion with intereſt 
being to be raiſed by the yearly profits of a ſmall part only 
of the eftate charged therewith, it could not be raiſed in any 
reaſonable time ; whereas, the portion being made payable at 
a certain time, viz. at the age of 21, or day of marriage, it 
ought to be raiſed by fale or mortgage of a ſufficient part of 
the lands liable thereto; and that the appellants were abridg- 


ed of half the value of this portion, by the manner of payment 


preſcribed by the decree. That as no ſale or mortgage was 
decreed, the whole profits of the eſtate ought to have been 
applied towards payment of the portion, inſtead of allowing 
the reſpondent 400 J. per ann. out of the profits for his main- 
tenance; and that this allowance was the leſs neceſſary, becauſe 
the reſpondent had an eſtate of 700l. per ann. which came to 
him by his mother, beſides ' the perſonal eftate of his father, 
which amounted to 500]. That by the law and uſage of 


Ireland, the appellants ought to have intereſt at the rate of 


10 J. per cent. per ann.; and by the conſtant courſe of the 


| Courts of Equity, the intereſt ſhould be made principal, from 


chat the ſum ſtated by the Maſter to be due for intereſt, ih 


the time of ſtating the account; and yet the Lord Chancellor 
had decreed intereſt, after the rate of 51. per cent. only, " 
oul 


7 ad 
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not carry intereſt ; altho it appeared by the report, that the 
reſpondent had before that time, received conſiderably 
than was ſufficient to pay the portion, with full intereſt, beſides 
the 7041. 155. 5d. out of the appellant Mary's own eſtate. 
And that after ſuch tedious and expenſive ſuits in Equity, and 
after a trial at bar, in which the appellants had obtained a 
verdict, and thereby ſet aſide a falſe deed, on which the reſpon- 
dent relied for his defence againft the juſt demand of the 
appellants, they had only 20/7. decreed them for their coſts. 


To this it was anſwered on the other fide, that as the appel- T. Powys. 


lants had only prayed by their bill, to be let into the -percep- J. Mounta- 
tion of the rents and profits of the eſtate liable to their portion, gue. 


the decree, ſo far, exactly correſponded with the bill. And 
as to the 400 J. per ann. allowed for the reſpondent's mainte- 
nance, it was agreeable to the conſtant rules of equity uſed 
in Ireland, for the Lord Chancellor to allow a maintenance to 


the owners of eſtates liable to portions, when the portion 
was not thereby (as in the preſent caſe) in any danger ; and 
the quantum of this maintenance could not be judged too 
large for the reſpondent and his family, when it was conſidered, 
that all the reſidue of the eſtate being 1700/. per ann. was 
divided among the widow and two daughters of Lord Walter ; 
and all this in confideration only of 5000/. which was the 
whole that was paid of his wife's portion, the remaining 1000/. 
remaining ſtill unpaid; and no part of this 5000/7. had ever 
come to the advantage of the preſent reſpondent or his family. 
It was admitted, that the eſtate of the reſpondent's mother 
had come to him by virtue of her marriage-ſettlement ; but 


he was under the neceſſity of mortgaging it, to almoſt its full 


value, in order to diſcharge incumbrances, ſo that he had no 
preſent benefit by that eſtate; and, as to the 5000/7. alledged 
to be the amount of Lord John's perſonal eſtate, and to have 
been received by the reſpondent, he affirmed it to be untrue. 


In ſupport of the croſs appeal it was ſaid, that the decree 
had given the plaintiffs 3000/7. and intereſt ; whereas it appear- 


ed by the deed of 1667, that they ought not to have been 
decreed more than 10001. And that the Lord Chancellor, by 


denying a trial upon a proper iſſue, for the validity of the 
Produced counterpart of the articles of 1663, had decreed 


upon 
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— upon a fact which was not fully before him; and thereby the 
— appellant Lord Bellew, was deprived of the benefit of a material 
part of his defence againſt Mr. Kelly's demands; for it appear. 
ed, that upon a proper iſſue, a verdict muſt have been found 
for him, on the very evidence that was given againſt him; and 


if ſuch verdict had been found, it was conceived that Mr. 
Kelly and his wife, could not have recovered any more than 1000/ 


But to this it was anſwered, that Lord Bellew pretended to 
have no other articles than thoſe of which the produced writing 
was a counterpart, and which the jury had condemned by their 
verdict; that this writing was, by a witneſs examined in the 
cauſe, ſworn to have been executed before marriage, and yet it 
appeared to be ſigned by the Lady with her intended huſband's 
firname ; and therefore it was hoped, that after ſuch an examin- 
ation as had been had in this matter, the parties would not 
be ſent back again to Ireland, to afford an opportunity of ſetting 
up another deed, or of adducing ſome other evidence not yet 
heard of in the cauſe; and the rather, as if there had been no 
verdict in the caſe, it ought to be preſumed, at this diſtance 
of time, and after ſo long an acquieſcence under the ſettle- 
ment of 1667, that the ſame was purſuant to the original 
agreement of the parties. It was true indeed, that by that 
ſettlement, Lord Walter had power, when in poſſeſſion, to 
charge the eſtate with 1000 J. a-piece for his daughters; but 
it was alſo true, that he never executed that power, and relied 

wholly on the power reſerved to, and executed by his father. 
That the pretended articles of 1663, being now out of the 
caſe, no reaſonable objection could be made to the power 
reſerved by the deed of 1667; for the Lady, which the now 
Lord Bellew's father married in 1663, never ſettled her inherit- 
ance, nor brought any portion in money; beſides, the power 
given to Lord John was not to affect her jointure, and he might 
ſurely be truſted with a power over the proviſion intended ior 
his children, which he had accordingly executed with a due 
regard to the circumſtances of his family ; and if the pretended 
articles of 1663, had been ſtrictly purſued, Lord Walter would 
have been tenant in tail, and conſequently might either hate 
left the whole eſtate to his daughters, or have charged it with 


any ſum of money whatſoever. | 
AFTER 
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Ar TR hearing counſel on both theſe appeals, it was ORDERED 
and ADJUDGED, that the decrees or orders appealed againſt, 
ſhould be affirmed, with this alteration only; that the 3000/7 
and intereſt, thereby decreed to be paid, ſhould be raiſed by 
ſale or mortgage of a ſufficient part of the eſtate, charged there- 
with by the ſaid decree ; and to that end, the Maſter to whom 
the account ſtood referred by the Court of Chancery in Ireland, 
ſhould proceed to carry on the account of intereſt of the faid 
30001. at the rate of 57. per cent. per ann. carrying on intereſt 
at the ſame rate for the whole ſum ſtated by the Maſter's report, 
from the confirmation of the ſaid report; and likewiſe of what 
had been raiſed by, or was then in arrear, and might preſently 
be received without ſuit, out of the profits of the ſaid eſtate, 
which, according to the decree made in Ireland, ought to go 
towards payment of what was due to the plaintiff Kelly ; and 


when it ſhould appear by the account ſo taken and carried on, 


what the monies already raiſed and liable as aforeſaid, ſhould 
fall ſhort to ſatisfy the money ſo to be found due to the ſaid 
Kelly ; the ſaid Maſter was to proceed to mortgage or ſell ſo 
much, and ſuch parts of the ſaid eſtates, charged with the ſaid 
zooo l. and intereſt, as would be ſufficient to ſatisfy and make 
good what the ſums ſo already raiſed ſhould fall ſhort to ſatisfy 
the faid Kelly's demand; but the Maſter was to take care, that 
a proportionable part of the moiety of the eſtate in fee deſcend- 
ed to the appellant Mary, as one of the co-heirs at law of 
Lord Walter, ſhould be ſold or mortgaged with a proportionable 
part of the entailed eſtate, according to the ſeveral and reſpec- 
tive values of thoſe eſtates, in order to the ſatisfaction above- 
mentioned. And it was declared, that the Lords did not think 
fit to vary the decree, as to the allowance of 5 . per cent. only 
for intereſt, in reſpect of the neceſſity of the family, and other 
circumſtances in the preſent caſe ; without prejudice however, 
to the rate of intereſt, which by law might, or was hen 
uſually received in Ireland, in other caſes. | | 
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Ann Warner, Widow, Daughter of 


Matbaniel Hawes, deceaſed, and Aun 

Warner, Elizabeth Warner, Mary, x ppellants, 
Warner and Edward Warner, her 

four Children, < — 


Wathaniel Hawes, Thomas Hawes and! 


Ann Hawes, three of the Children | 
of Thomas Hawes, deceaſed, and| 
Grandchildren of the ſaid Vathanie! 
Hawes, Elizabeth Hawes, their rReip ondents 
Mother, and Ann Prideaux and 

Andrew Stace, two of the — 

of the ſaid Matbaniel Haues, 


2d March, 1707. 


V THANIEL Hawes had iſſue Thomas, his only ſon, who 

died in his life-time, and the appellant Ann Warner widow, 
his only daughter ; but he had ſeveral grandchildren by each 
of them. He was ſeiſed in fee of ſeveral meſſuages and tene- 
ments in Thames-ftreet, London, which were mortgaged to one 
Wood for 16001; and he was indebted to the eſtate of his ſon 
Thomas in above 2000/. for the dividends of 5001. Eaft- India 
ſtock, and the rents of certain lands in Yorkſhire, which 


belonged to T, bomas. 


Under theſe circumſtances Natbaniel made his will, dated 


the 21ſt of July, 1699; and thereby deviſed a meſſuage and 


ſeveral warehouſes to his grandſon Nathaniel Hawes, and his 


heirs ; another meſſuage to his grandſon Thomas Hawes, and 
his heirs; and another to his grandaughter Ann Warner for 
life, with remainder to his grandſon Thomas Hawes, and his 
heirs ; he alſo gave to his granddaughters Ann Hawes and Eliza- 
beth Hawes, 1000/1. a- piece, with benefit of ſurvivorſhip ; to 
Elizabeth, his ſon's widow, 2o00/.; to his daughter Aus 
Warner, 600l.; to his granddaughter Ann Warner, 5004. to 


his 
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Elizabeth Warner, 700 I.; to his granddaughter Mary Warner, 
700l. 3 and to his granddaughter Katherine Warner, 70ol. 
theſe, with ſome ſmaller legacies, amounted to 5860/7. ; which 
ſm the teſtator, by his will, calculated to be the reſiduary 
part of his perſonal eſtate ; his debts and funeral expences 
being firſt thereout paid : But he declared, that in caſe his eſtate 
ſhould, by loſſes or otherwiſe, fall ſhort of that eſtimate, a 
proportionable abatement ſhould be made by his ſeveral 
 legatees, out of the legacies thereby given them; and if his 
eſtate ſhould, at the time of his death, exceed the ſaid eſtimate 
of 5860/1. then he gave the ſurplus, whatever it ſhould prove, 
to and amongſt all his ſaid grandchildren, ſhare and ſhare alike, 
Then follows a proviſo in theſe words, vix. Provided always, 


« meſſuages and tenements, and the legacies herein given to 
my daughter-in-law E/izabeth Hawes, and to her two ſons, 
« Nathaniel and Thomas, and to her two daughters, Ann and 
« Elizabeth, are ſo given on theſe conditions ; viz. that if 
« they and every of them ſhall not, at the requeſt of my 
« executors, make and execute to my executors a ſufficient 
« releaſe and diſcharge for all money, parts, ſhares, claims 
and demands whatſoever, which they, or any of them, can 
or may re-claim out of my perſonal eſtate, or be entitled 
* unto, by virtue of the cuſtom of London, or otherwiſe how- 
* ſoever; or which they or either of them can claim or demand 
in right of my ſon Thomas deceaſed, or in reference to my 
* ſaid ſon's, or my own eſtate, in any manner of. wife; then 
* I give and deviſe the ſaid ſeveral meſſuages, tenements and 
other legacies, to the children of my ſaid daughter Ann 
* Warner, ſhare and ſhare alike.” | | 


In Michaelmas term 1 703, Themas and Ann Hawes, two of 
the teſtator's grandchildren, exhibited their bill in the Court. 
of Chancery againſt the appellants, and other proper parties; 
for an account of the teſtator's perſonal eſtate, and ſatisfaction 
of their legacies ; and, that the 1600 J. due on the mor tgage, 
might be paid out of ſuch perſonal eſtate, and the premiſſes 
deviſed to them diſcharged thereof. Ft 
4 wid awe 


LY 


| his grandſon Edmund Warner, 3001. z to his granddaughter 


« and it is hereby declared, that the ſeveral deviſes of the ſaid 
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the legacies, which in that caſe would be nearly ſufficient, 
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The cauſe being at ifſue, was heard before the Lord Keeper 
Wright, on the 7th of February, 1704 ; when it was decreed 
that the ſaid 1600/. and all the intereſt thereof, ſhould be 
diſcharged by the executors out of the perſonal eſtate, and that 
the legatees ſhould abate in proportion, in caſe the perſona] 
eſtate ſhould fall ſhort ; and the uſual accounts were directed 
to be taken. | 


The Maſter reported the perſonal eſtate to be deficient, in 
17321. 125. 2 d.; and therefore he charged the deviſees of the 
real eſtate, as well as the pecuniary legatees, to contribute by 
a pound rate to make good this deficiency ; but, upon excep- 
tions being taken to the report, on account of charging the 


deviſees of the real eſtate to contribute, ſuch exceptions were 
allowed. 


From ſo much of this decree as directed the 1600/1. and 
intereſt to be paid out of the perſonal eſtate, and alſo from the 
order, allowing the exceptions, the preſent appeal was brought; 
and, on the part of the appellants it was ſaid, that the inten- 
tion of the teſtator throughout his will, ſeemed to be, that in 
caſe the perſonal eſtate ſhould prove ſo deficient, as not to 
make good the particular legacies, every legatee ſhould abate 
in proportion ; and if the teſtator had meant, that the mort- 
gaged premiſſes ſhould not have borne their own burthen, but 
ſhould be exonerated out of the perſonal eſtate, he would have 
provided ſo by his will, when he was deviſing thoſe premiſſes. 
Beſides, it was not likely that he could mean the mortgage to 
be paid out of the perſonal eſtate, becauſe he calculated that 
to be 58601. which was very near what the Maſter had certified 
the ſame to be, viz. 57971. 7s. od. And it would have been 
more, if the intereſt of the 1600/. from the teſtator's death 
had not been paid out of it; from whence it appeared, that 
the teſtator had framed his will, upon a calculation of his eſtate. 
That as tHe real eſtate deviſed, was 300/. per ann. if the devi- 
ſees ſhould pay the 1600/7. charged thereon, they would till have 
near twice as much as any of the other legatees; and therefore 
it was conceived, that the teſtator's will would be beſt fulfilled, 
by letting the real eſtate bear the mortgage, which was its 
own burthen ; and the perſonal eſtate be applied in payment of 


On 


— 
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On the other ſide it was inſiſted, that the money due upon 
the mortgage, being a debt of the teſtator's, and the mortgage- 
deed containing a covenant from him to pay it; this, as well 
as all his other debts, ought to be paid out of the perſonal 
eſtate; which was ſtill more plain from the words of his will, 
whereby he had directed, that his debts and funeral charges 
ſhould be paid in the firſt place out of his perſonal eſtate ; 
and it was not ſtrange, that in the calculation of that eſtate 
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he ſhould be a little miſtaken, conſidering, that at the time | 
of making his will, he was engaged in a partnerſhip trade, - 


the accounts whereof were long, confuſed and intricate, and 
had not been ſettled for the ſpace of ſixteen years. That 
as to the queſtion of abatement, there was a known differ- 
ence between a deviſee and legatee; the former being of a 
real eſtate, the latter only of perſonal things ; and this differ- 
ence, was accordingly well known and taken notice of by the 
teſtator in the words of his will, by directing all his debts to 
be paid out of his perſonal eſtate; and therefore, as the real 
eſtate was ſpecifically deviſed, it ought not to contribute to any 
deficiency of the perſona] eſtate. That in the preſent” caſe 
it was much the ſtronger, becauſe there was a good and yalua- 
ble confideration on the part of the deviſees; namely, the 
2200 J. and upwards, which the teſtator owed his ſon, and 
which was nearly equivalent to the value of the real eſtate 
deviſed: And that the decree, by diſcharging this debt, was 


rather more hard upon the reſpondents and their family, than 


upon the appellants. 


ACCORDINGLY, after hearing counſel on this appeal, it was 


Dtcres 
affirmed. 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; Jour. vol. 18. 
and the decree therein complained of, affirmed. 


p. 491. 
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the Court took time to conſider, till the 23d of June, 1700; 


Tales in Parltament. 


roth March, 1707. 


1 HE pariſh of Eckington, in the county of Derby, of 
which the reſpondent and his father had been Rectors 
for upwards of 60 years; conſiſts of a town called Kilamarſ, 
and of four quarters, called by the names of Spinkill, Moſbrough, 
Eckington and Troway ; and for time immemorial, there haye 
been paid within this pariſh certain yearly moduſes, rates or 
real compoſitions, in lieu of tythe-hay; viz. 12 d. an acre for 
all low meadows, and 8 d. an acre for all the high meadows 
(except in Troway quarter) for every year that the ſame were 
reſpectively mowed for hay; and for Troway quarter, ſeveral 
{mall ſums for every farm, amounting to about 115. 


The appellant being poſſeſſed of lands in the town of Killi- 
marſh, and in Spinkbill quarter, the reſpondent in Hilary term 
1704, exhibited his bill againſt him in the Court of Exchequer, 
for an account and ſatisfaction of tythe-hay in kind; to which 
the defendant, by his anſwer, inſiſted upon the faid antient 
moduſes of 12 d. and 8 d. an acre; and that the ſame had 
been paid time out of mind, in lieu of tythe-hay, and ſo accept- 
ed by the plaintiff, and all his predeceſſors, Rectors of the 
faid pariſh. MY 


The cauſe being at. iſſue, ſeveral witneſſes were examined 
on both ſides; and, being heard on the 23d of February, 1705 


when they declared, that the ſaid payments of 12 d. and 8: 
an acre were no moduſes, but temporary compoſitions ; and 
that tythe-hay ought to be paid in kind, for thoſe lands for 
which the ſaid compoſitions were alledged to be payable; 
and therefore decreed the defendant to account with, and 
ſatisfy the plaintiff for his tythe-hay, with coſts. 
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From 
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From this decree the defendant appealed; inſiſting, that 


the moduſes were good in law, having been inviolably obſery- 
ed, and being fixed and certain, and what might be permanent; 

that there was not any rule in law to ſtint or limit the value , 
of moduſes, they were all originally contracts, proceeding Rm 
compoſitions real, which were frequently made till the ſtatute 
of 13 Eliz. which was above 350 years after the time of 
Richard I. That the owner of a pariſh might have endowed 
a church with more than the value of the tythes, if he had 
thought fit, or might have contracted for twenty times leſs 
than the value ; and in this, and moſt other caſes, an inviolable 
uſage is the ſole evidence of right, when by length of time 


given, and therefore it is called a preſcription. That the 
reaſon given for making this decree was, that the moduſes in 
queſtion were too great, or near the value of the tythe in 
kind; for, that in the time of King Richard I. which was 
accounted the time of memory, 12d. or 8d. might be the 
value of the inheritance of an acre of meadow: But, according 

to this reaſoning, a farthing an acre would ſcarce be judged a 
good modus ; altho' there were late judgments of the Court of 
Exchequer which confirmed 4d. an acre for marſh land in 
Kent, and ſome which allowed 6d. an acre in other places. 
That it was evident, both from reaſon and the uſage in the 
Alienation Office, that i in ancient times, meadow lands were 
of much greater value than of late years ; which was owing to 
the modern inventions of improving other lands to bear hay. 

That moſt parſons quarrelled with a modus of 124. or 64. for 
a farm of 20/. or 30 l. per ann. and, by the unwarineſs of 
ignorant tenants in making ſmall alterations, got them ſet aſide; 
ſo that within a few years paſt, more moduſes had been broken 
than for many ages before, while very few had been complained 
of, which were half, or near the value of the tythe; but if 
this decree ſtood, ſeveral hundreds of pariſhes would be unhing- 
ed in all their inviolable moduſes, and manner of tything, and 


« multiplicity of ſuits and endleſs confuſion would be created 
'aroughout the kingdom. | 


EY. on GE cad cd 


On the aa fide it was contended, that tythe-hay in kind, 


0m 's to be paid to every Rector, of common right, unleſs ſome 


+ 


no account of the reaſon or beginning of the uſage can be 


ucient modus be payable in lieu thereof ; but that the ſums 
pretended 


8. Dodd. 
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— pretended to be moduſes in this caſe, could only be temporary 

1 agreements or compoſitions, by reaſon of their largeneſs; for, 
in ancient times, when moduſes were introduced, the ſums of 
12d. and 8 d. were of much greater value than the hay of , 
whole acre : That there were ſeveral inſtances in proof in thi; 
cauſe, both in the time of the reſpondent and his predeceſſor, 
when ſometimes the pariſhioners had refuſed to pay, and x 
other times the incumbent had refuſed to receive theſe ſums of 
12 d. and 89. an acre; and, at all thoſe times, tythe-hay had 
been paid in kind. That in all the neighbouring pariſhes, the 
Rectors uſually compounded with their pariſhioners for the 
tythe-hay, at the like rates of 12 d. and 8 d. an acre; and yet 

they had the tythe-hay paid them in kind, whenever they 

| thought fit, without any pretence that theſe payments were 

| moduſes. That conſidering ſo ſmall a ſum as eleven ſhillings, 

a was paid for the tythe-hay of Troway quarter, containing 1000 | 

1 acres, and ſo great ſums as 12 d. and 8 d. for every acre of the 

other quarters of the pariſh ; no other reaſon could be given for 

| this difference, but that one was an ancient modus, and the 


other a late compoſition, . 


e Bur, after hearing counſel on this appeal, it was oRDERED 
— ol. 18. and ADJUDGED, that the decree ſhould be reverſed ; it appear- 
P. 503. ing to their Lordſhips, that the appellant had proved the 
moduſes inſiſted on by his anſwer; and, that the reſpondents 
bill in the Court of Exchequer ſhould ſtand diſmiſſed, but 
without paying any coſts to the appellant ; his Sollicitor and 
Agent conſenting, at the bar of the Houſe, to waive ſuch coſts. 


* 
- 
> 


Caſe 59, James Markwick, == Plaintiff I 
The Mayor, and Commonalty in Error. 
and Citizens, of the City Defendants | | 
of London, . 


18th March, 1707. 


| HE right of electing the ſheriffs of the city of Lond 
and county of Middleſex, being legally veſted in the 


Mayor and Commonalty and Citizens, of the city of London 
in 


A” 
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in order that they might be the better enabled to execute fo on 
great a truſt, an act of Common Council was made on the 2oth * 
of July, 7 Car. 1. whereby it was enacted, * That if any 
« citizen of London, being fitly qualified, ſhould be duly 
« elected and choſen. to be one of the Sheriffs of the city of 
London and county of Middleſex, and ſhould refuſe to take 
% upon him the ſaid office (unleſs he ſhould be diſcharged by 
« oath, as to the inſufficiency of his eſtate, not being worth 
« 10,0001. at the time of his election) he ſhould forfeit the ſum 
« of 400/. to the Mayor and Commonalty and Citizens, to be 
« recovered by action of debt, in any of the Courts of Record 
« within the city of London”. 


On the 22d of July, 1698, one Thomas Woods, Citizen and 
'Tallow-Chandler of London, being qualified, was duly choſen 
to be one of the Sheriffs of the ſaid city and county; but 
being at that time in Holland, upon his neceſſary occaſions, he 
could not appear to give bond for executing the office, as the ſaid 
act directs, or to diſcharge himſelf in the manner thereby alſo 
directed; and therefore he was fined 400/. 


To recover this fine, an action was, in Eaſter term, 1702, "n 
brought againſt Woods in the Sheriffs Court, by the Mayor and | 
Commonalty and Citizens; but this action was removed by 
Habeas corpus into the Court of Exchequer, and upon a 

teturn made of the ſaid at of Common Council, and after 
ſeveral arguments had thereon, the a& was adjudged good and 
valid in law ; and a procedendo being thereupon granted, judg- 
ment was afterwards given againſt V oods in the Sheriffs Court. 


But to r everſe this judgment, N o0ds, in Eaſter term, I70J, 
brought a writ of error in the Court of Hu/tings, in London; 
which Court is by cuſtom held before the Lord Mayor and . 
Sheriffs, or before fix Aldermen without the Mayor; and in 
which Court only, a writ of error of a | judgment given in the 
Sheriffs Court lies ; and, according to the cuſtom of this Court, 
Weeds, together with the preſent plaintiff as his ſurety, became 
bound to the Mayor and Commonalty and Citizens, of the city 
of London, in a bond of 800 J. conditioned to proſecute the ſaid 
Writ of error with effect; but which not being done, the ſame 
Was, by judgment of that Court non-preſff d. e 

Var. I. | 3 K 2 Wenpon, 
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222 Whereupon, in Trinity term following, the preſent defendants 
— brought an action of debt upon the bond, againſt Markwick in 
the Court of Common Pleas, to which he pleaded, that i 
did proſecute the ſaid writ of error with effect; but upon 2 
demurrer, judgment was given for the plaintiffs in that aCtion ; 


and this judgment was afterwards affirmed, on a writ of error in 
the Court of Queen's Bench. 


J. Mounta- To reverſe this judgment, and the affirmance of it, Marþwich 

gue. thought proper to bring a writ of error in Parliament; inſiſting, 

S. Oouper. that the 8007. bond was illegal and void; and that the proceed- 
ings in the Court of Huſtings, were contrary to all rules of 
juſtice, for that the Lord Mayor of London, who was plaintiff 
in the original cauſe, was Judge of the Court where the nonſuit 
was pronounced; which nonſuit is the only breach aſſigned of 
the condition of the ſaid bond; and conſequently he was both 
Judge and party in thoſe proceedings. 


E. Northey, On the other ſide it was ſaid, that the Lord Mayor was not 
D. Dee. the ſole Judge of the Court of Huſtings, becauſe, by the conſti- 
tution of that Court, it might be held in his abſence ; and that 
therefore, the only ground of error cet by the plaintiff had 

no foundation. 


jononanr  AkD; after hearing counſel on this writ of error, it was 
Jour. vol. 18, ORDERED and ADJUDGED, that the r given in the 


P- 515 Court of Queen 8 Bench ſhould be affirmed. 


Caſe bo. Richard Smith, Eſq. = - — Appellant. 
Sir Thomas Dolman, Knight, - — Reſpondent. 


19th January, I 708. 


Y articles of agreement between the ** and reſpon- 
dent, dated the 27th of September, 1695; the reſpondent, in 
conſideration of 9500 J. covenanted, that on or before the 28th 


day of —— following, he would convey to the . 
2 | an 
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and his heirs, a clear eſtate of inheritance in the manor of 
Enderby, and other lands in the county of Leicefter, freed and 
diſcharged of all incumbrances ; and, that the appellant ſhould 
receive the rents and profits from Michaelmas then next; in 
conſideration whereof, the appellant covenanted, that he would 
pay the reſpondent 5000/7. on the ſaid 28th of November, and 
the remaining 4500/. on Midſummer-day following; and, that 
he would pay intereſt for the whole 9500 /. at the rate of 50. 
per cent. from Michaelmas then next, until the ſame ſhould be 
paid in manner and form aforeſaid. 


The appellant was accordingly put into poſſeſſion of the eſtate, 
at the time limited by the articles; but, finding that it was 
greatly incumbred, and that the reſpondent notwithſtanding 
his repeated promiſes, was dilatory in diſcharging thoſe incum- 
brances, the appellant thought fit to ſatisfy fuch of them as 
had come to his knowledge, amounting, with charges, to 69g 5 /. 
And afterwards, upon diſcovering ſtill farther incumbrances, he, 
in Trinity term, 1699, exhibited his bill againſt the reſpondent 
in the Court of Chancery, for a ſpecific performance of the 
articles; or in default thereof, to be reimburſed what he had 
ſo paid, with intereſt and coſts, and to be diſcharged from 
his purchaſe. - 


On the 24th of February, 1701, the cauſe was heard before 
the Lord Keeper Wright; who decreed, that the defendant ſhould 
by the 1ſt day of Michaelmas term then next enſuing, perform 
the ſaid articles, and clear all the incumbrances affecting the ſaid 


ſtate; and, in order thereto, it was referred to a Maſter to 


enquire and ſtate what incumbrances the plaintiff had diſcharged, 
with the charges thereof, and alſo what were {till remaining on 
the eſtate ; and it was ordered, that ſuch charges, together with 
colts, ſhould be allowed in part of the purchaſe-money ; and, 
upon the defendant's clearing the incumbrances, and making 
the plaintiff a good title by the time aforeſaid, the plaintiff was 
to pay the remainder of his purchaſe-money with intereſt ; but, 
in default thereof, the defendant was decreed to re-pay the 


Plaintiff what he had ſo paid in diſcharging incumbrances, and 


the charges thereof, with intereſt for the ſame at 51. per cent. 
and alſo his coſts, after diſcounting the profits of the eſtate, 
Which the plaintiff had received. | 


The 
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. The Maſter, by his report of the 24th of July, 1704, cen. 


2 fied, that there remained unſatisfied incumbrances on the eſtate, 
to the amount of 23,140/. beſides thoſe paid off by the plaintif 
which, with charges, amounted to 6955/. And, by another 
report of the 16th of November, 1706, the Maſter certified, that 
there remained due to the plaintiff for what he had fo paid, 
with intereſt and coſts, over and above what he had received by 

the profits of the eſtate, 64371. By a third report, dated the 
15th of February, 1706, the remaining unſatisfied incumbrances 
were certified to be 9117/.; and, by a fourth report of the gth 
of May, 1707, the Maſter certified, that the eſtate was till 
liable to a recognizance of 4000/7. entred into by the defend. 
_ ant's father. 


The defendant having filed - a bill, and obtained a decree, 
touching this recognizance ; an order was made on the 12th of 
Jul), 1707, that the plaintiff ſhould ſtand in the place of the 
defendant, and have the benefit of that decree ; and, that the 
plaintiff ſhould proceed in his purchaſe, and come to an account 
for what of the purchaſe-money remained unpaid, making 
allowances according to the decree, and allowing thereout the 
falary of a receiver, who had been appointed in October, 1706. 


On a re-hearing of the cauſe, as to this laſt order, on the iſt 
of May, 1708, it was varied; by directing the defendant forthwith 
to procure a diſcharge of the ſaid recognizance, or that ſo much 

as the Maſter ſhould think fit to anſwer the coſts of ſo doing, 
ſhould be depoſited in his hands out of the purchaſe-money, 
for that purpoſe. And by two ſubſequent orders, of the 19th 
of Fuly, and 13th of October, 1708, the plaintiff was ordered 
to pay 5302 J. 16s. being what was computed as the remainder 
of his purchaſe-money and . | 


/ | 
N.Lechmere, From this decree, and all the fubſequeit orders and reports, 


J. Pratt. the plaintiff appealed ; inſiſting, that as the reſpondent had not 
dleared the eſtate from incumbrances, either within the time 
limited by the articles, or the decree, nor within the times 

allowed by ſeveral ſubſequent orders; the appellant ought to ha 

been abſolutely diſcharged from the articles, and have had the 
| money he laid out towards clearing the eſtate, refunded, with 
intereſt and coſts ; and not have been held in ſuſpence, an 
involied 
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involved in an expenſive enquiry, for ſo many years together; 


during all which time, the appellant was totally diſabled from 
ſettling, ſelling, or otherwiſe diſpoſing, either of the land or 


money, nor could he be called the certain owner of either. 


That by the articles, the appellant was to have a conveyance free 
from all incumbrances What ſoever; and yet, the recognizance of 
4000 J. was {till a legal charge on the eſtate, and the decree made 


relative thereto had not ſo cleared the title, as that the appellant 
ought to be decreed to purchaſe under it. That it was unreaſon- 


able to charge the appellant with intereſt of his purchaſe-money, 
from the time mentioned in the articles, there having been 
13 years ſpent in an expenſive delay, before the reſpondent had 


made 'himfelf capable of ſelling a clear eſtate; and this delay 
ought not to turn to the appellant's prejudice, for the profits of 
the eftate during that time, were not an equivalent for ſo many 


years intereſt of the purchaſe- money. That the appellant 


conceived himſelf aggrieved in the manner of computing the 


intereſt, as well of the purchaſe-money to be paid by himſelf, as 
of the ſums he had advanced in diſcharge of incumbrances ; 
which ought not to have been computed as between mortgagor 
and mortgagee, but by a clear allowance of intereſt to the 
reſpondent on the purchafe- money, from the time of payment 
ſapulated by the articles ; and by n like allowance of intereſt 
to the appellant, on the ſeveral ſums advanced by him, from the 
times of advancing the ſame reſpectively; the different mode of 


computation, amounting in the whole to about 5001. to the 


appellant's prejudice. And tho' it ſhould be thought reaſonable to 
hold the appellant to his articles, and to the payment of intereſt 
as already computed, yet there eould be no reaſon to charge him 
with intereſt for.the time that a.receiver was appointed, and who 
had accordingly received the rents from Michoelmas 1705; becaile 
the appellant could receive no more than the bare profits, and 
was in no way capable of making any advantage thereof; 
and becauſe the very appointment of ſuch receiver, was occa- 


ſioned by the great delay, and ſole default of the reſpondent. 


On the other fide it was comtended, that the Maſter's compu- 
tation af intereſt was according to the conſtant uſage of the 
Court; and that the appellant had been allowed intereſt, for al! 
his expences in taking in the incumbrances, and drawing the 
cohveyance; which he ought . to have born out of his own 
Vol. I. 4 pocket; 


S. fTurcourt, 


S. Co per. 
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— pocket; but that report being inrolled, could not be altered, 


Fon — and therefore the refpondent was forced to ſubmit to it. That 
as to the receiver, he was appointed at the appellant's noming. 
tion, and was the ſame perſon who managed the eſtate for the 
appellant, before ſuch appointment; but as there was ſome 
ground for appointing a receiver, while the matter of the 

incumbrances remained undetermined, the Court thought fit to 

| charge the reſpondent with his falary ; and he had accordingly 

1 diſcounted it, out of what was coming to him from the appellant, 

That in the courſe of 13 years, the appellant had never been 

diſturbed in the poſſeſſion of the premiſſes, or in the receipt of 

the rents, nor had any demand ever been made upon him, under 
pretence of any incumbrance whatſoever ; neither was it now 
even pretended by the appellant, that there remained a fingle 
incumbrance affecting the eſtate in queſtion, except the recog- 
nizance; as to which, it plainly appeared that the appellant 
was in no danger. And, that the reſpondent having been 
decreed to pay all the appellant's coſts of ſuit, he could not 
evince that he had been aggrieved in any one inſtance whatever. 


we AFTER hearing counſel on this appeal, it was oRDERED and 


Jour. vol. 18. ADJUDGED, that the ſame ſhould be diſmiſſed ; and, that the 


i: five ſeveral orders, and alſo the ſeveral reports made purſuant 
thereto, complained of in the ſaid appeal, ſhould be affirmed. 
Caſe 61. Mr. Attorney General, — — A e | 


Roger Crofts, Job Aliben, WV, ville Ridley 
Thomas Ange, Roger Woedcock, A ws. Reſpondent 
Maddi Ziſon, and Others, e 


24th January, 1708. 


Y deed; dated the 12th of January, ha Mary Braithwait, 

and Sir Stafford Braithwait, in conſideration of 10004 © 

them lent by Sir Henry Humlocł, Baronet, demiſed the manor 

and lands of Catterich, in the county of Tork, to Fohn Jeff © 

a truſtee for Sir Henry, for a term of 1090. years, ſubject (o 
a | redemption 


rr 
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redemption on payment of 1060 J. And, by indentures of 
leaſe and releaſe, dated the 18th and 19th of October, 1675, 
Sir Stafford Braithwart conveyed all his right and intereſt in this 
eſtate to the ſaid Mary Braitbwait, and her heirs; and the 1009 
years term became afterwards veſted in the Lord Viſcount 
Fauconberg, as ROY for — 


In Rebriiary; 1680, Mary Braitbhwait made her will; 184 
thereby deviſed certain farms, part of this eſtate (being the 
premiſſes in queſtion) to Sir Roger Strickland, in tail male; with 
remainder to Robert Strickland, for life ; remainder to his firſt, 
and other Tons, in tail male; remainder to Sir Roger, in fee; 
upon condition, that he ſhould pay off the 30004. to Lord 
Fauconberg, and ſeveral other ſums, amounting to 20007. 
more. And the teſtatrix deviſed the manor and other lands, 


in fee. 


By deed, dated the 24th of March, 1681, Lord Fauconberg, 
in conſideration of 2 500 J. paid him by Sir Roger Strickland, and 
of 5001, paid him by Richard Alibon, Eſq. aſſigned the mort- 
gaged premiſſes to Alibon, as a ſecurity for payment of the ſaid 
cool, and intereſt; and by another deed, dated the 1oth of 
March, 1682, Richard Alibon, in conſideration of 500/. to him 
paid, and Sir Roger Strickland, in conſideration of 3000/7. to 
him paid by Edward and Thomas Ange, as truſtees for Robert 
Strickland, aſſigned the faid premiſſes to them, for the reſidue 
of the ſaid term; and they declared the truſt thereof accordingly. 


Afterwards, Edward and Thomas Ange, in conſideration of 
500/, lent the ſaid Robert Strickland by the reſpondent Job 
Aibon, and one John Smith, did, by indenture dated the 2d of 
June, 1685, by the direction of Robert Strickland, aſſign the 
premiſſes to Milliam Gerard and Chriſtopher Maddiſon, as truſtees 
for Alibon and Smith; and, on the 13th of the ſame month, 
Robert Strickland, in conſideration of 500 J. more to him lent by 
them, confirmed the premiſſes to Gerard and Madd. ſon, AS a 
ſecurity for both theſe ſums and intereſt. And, both Gerard 
ad Maddiſon being dead, the widow and adminiſtratrix of 
Maddiſon (who was the ſurviv or) aſſigned the mortgaged premiſes, 
to Ws eee and Woodcock, in conſideration of 10 8 

1 15 8 ; OBI OO In 


neſidue of the mortgaged premiſſes, to the reſpondent Roger Crofts, 
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N In 1690, Sir Rager Strictland was indicted and outlawed 9, 
a high treaſon; and by an inquiſition taken thereon, he wa; 
found:ſerſed in fee of - ow in mum of the "A value 


of 350/. 


n= 
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One Dixwell Hungerford, having ine 3 to 
Maddiſon the ſurviving truſtee, a plea was in his name, put 
in to the inquiſition, and judgment given thereon for him; and 
which was afterwards affirmed upon a writ of error in the 
Exchequer. 
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But, upon inſpecting che deed of the roth of March, 1682 
there appeared to have been a proviſo for redemption inſerted 
therein, and afterwards eraſed; but ſome parts of it ſtil 
remained legible, and yet no memorandum was made thereof. 
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This circumſtance, raiſing ſome ſuſpicion as to the fairneſs ant 
| | validity of the deed ; the Attorney General, in Hilary term 1707, 
| exhibited a bill in the Court of Exchequer, againſt Robert 
Strickland, the reſpondents, and others, for a diſcovery whether 
this aſſignment was abſolute, or only a mortgage, or a truſt fo 
Sir Roger, and what conſideration was paid for the fame; and 
alſo for a diſcovery of the conſideration of the mortgage t 
Gerard and Maddiſon, and whether they, or any of the defend- 
11 ants, were truſtees for Sir Roger, and that the Crown migit 
1 redeem if any thing was due. 


q The defendant Robert Strickland, long before the filing df 
this bill, went and reſided in France, ſo that he never could be 
11 ſerved with proceſs to appear ; but the other defendants put 

ö their anſwers, ſtating their title, and denying my fraud or knov- 
if | ledge of any truſt, for Sir Roger. 


Pending this ſuit, Dixwell Hungerford, * W date 
the 17th of February, 1704, in conſideration of 900 l. aſſigned 


| 

tthe reſpondent Ridley a moiety of the mortgaged premiſſes, 4! ans 
4 | of the money due thereon, in truſt for the reſpondent Ala; 
and Hungerford afterwards dying, adminiſtration de bonit non of 
| Maddiſon, was granted to Ridley, who thereby became a cull 
vii of the other moiety alſo for Alibon. | 


Ii On the 13th of November, 1707, the cauſe was PEW ; os 
the Court m_—— proper to direct four ſeveral iſſues to be — 
2 , 
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at their own bar, by a Midaleſex jury; viz, 1ſt. Whether the 
indenture of the 1oth of March, 1682, was duly executed, and 
whether the ſame was an abſolute purchaſe or a mortgage only, 
and for what ſum, and to whom and when payable ; and whether 
the 500/. and 3000 /. therein mentioned, or any and what 


part thereof, were really paid as the conſideration thereof, and 


by whom, and to whom, and when ; and whether the raſures 
therein, were made before the execution thereof, by the parties 
thereto. 2d. Whether after, and notwithſtanding the ſaid inden- 
ture of the 10th of March, 1682, there did remain any truſt, or 
intereſt for Sir Roger Strickland, in the ſaid term and lands, or 
any and what part thereof, and to what value, at or after his 
attainder. zd. Whether Alibon and Smith, or Gerard and Mad- 
diſon, or either and which of them, on the account of Alibon 
and Smith, or either of them, did at any time and when, really 
lend and pay to Robert Strickland, or any other, and who for 
his uſe, the two ſums of 500. in the indentures of the 2d and 
13th days of June, 1685, mentioned, for and as the conſidera- 
tions for executing the ſaid indentures, or either and which of 
them; and whether the ſaid indentures were really made and 


executed by any, and which of the parties thereto, and when; and 


whether the intereſt and truſt for Alibon and Smith, or either of 
them, was in being, and for what ſum, at the time of exhibiting 
the bill in this cauſe, and putting in the anſwers thereto ; and 
whether Alibon and Smith, or any other, and who for them, before 


the landing of their money, had any notice of any intereſt in the 


ſaid premiſſes in Catterzck, for Sir Roger Strick/and. 4th. Whether 


the indenture of the 17th of February, 1704. was really executed, 


and by whom and when, and for what conſiderations paid; and 
whether any, and what truſt or intereſt, and to what value, for 


Ridley, or any other and whom, did ſubfiſt at the time of putting 
in Ridley's anſwer. 


On the 11th of May, 1708, theſe iſſues were tried, when 
the jury found a verdi& upon each of them to the following 
effect, viz. 1ſt; That the indenture of the 1oth of March, 
1682, was duly executed by Richard Alibon to Edward and Thomas 
Ange, about the day of the date thereof, and that the 500 l. 
therein mentioned, was paid to him by them, or Robert Strick- 
land; and that the ſame deed was executed ſome few days after 
by Sir Roger Strickland, and the 3oool. paid to him by the 

Vor. I. | 3M ſaid 
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ſaid Nobert Strichland, Edward and Thomas Ange, or ſome or 
one of them; and that the ſaid deed was firſt deſigned for x 
mortgage, but that the raſure was made before the deed was 


executed by any of the parties thereto, and the deed altered to 


an abſolute purchaſe for the reſidue of the term of 1000 years: 
2d. That after the executing the ſame, deed, no eſtate, truſt, 
or intereſt remained for the ſaid Sir Roger Strickland in the ſaid 
term, or in the lands therein mentioned. zd. That J 
Alibon and Smith, or one of them, did lend and pay to the 
ſaid Robert Strickland 10001, about the date of the ſeveral deeds; 
and that the deeds of the 2d and 13th of June, 168 5, were 
executed by the parties about the dates thereof; and that the 
intereſt and truſt for the ſaid Smith and Alibon, did remain in 
them at the time of exhibiting the bill or information in the 
Exchequer; and that they had not any notice of any truſt in 
the premiſſes remaining in the ſaid Sir Roger Strickland. th. 
That the indenture of the 17th of February, 1704, was made 
by Dixwell Hungerford to Ridley, about the time of the date 
thereof; but that the goo/. therein mentioned was not paid. 


The Attorney General, being diſſatisfied with this verdict, 


moved for a new trial; but the Court being ſatisfied with 


the proofs, and no new evidence being offered, they refuſed to 
grant a new trial; and on the 22d of November, 1708, the 
cauſe being heard upon the equity reſerved, the Court ordered 
the bill to ſtand diſmiſſed. 


| From this decree the Attorney General appealed; and on 
behalf of the Crown it was inſiſted, that upon the face of the 


| deed of the 1oth of March, 1682, there was fraud apparent; 


and therefore it ought to have been ſet aſide without any 
trial. That there was no proof of any conſideration paid, 
nor could the jury tell who paid it; but found it was paid 
by them, ſome or one of them. That this deed could at moſt be 
only a mortgage, and in that caſe the Crown was entitled to 
redeem, upon payment of what was due; the ꝓroviſo for redemp- 
tion being ſtill legible, and the value of the eſtate being at 
leaſt four times more than the pretended conſideration ; beſides, 
Sir Roger Strickland continued the poſſeſſion, made leaſes, and 
exerciſed every other act of ownerſhip, after the pretended ſale 
o Robert Strickland. And that at leaſt, the Court _ to 
* 4 | : have 
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have granted another trial, and not have concluded the Crown 
for ever, in a caſe of this nature, by one trial only; and 
therefore it was hoped, that the decree of diſmiſſion would 
he reverſed, and the aſſignment of the zoth of March, 1682, 
and the deeds to Gerard and Maddiſon, and allo the deed to 
Ridley, ſet afide as fraudulent and void. 


1708. 


To this it was anſwered, that the raſure of the deed, which J. Patt. 
was the only badge of fraud that could be pretended therein, C. Phipps. 


was fully proved both at the hearing, and upon the trial, to 
have been made before the deed was executed. 'That it was 
above 25 years fince the execution of the deed, and the 
witneſſes to the payment of the 3000/7. to Sir Roger Strickland 
were both dead ; but receipts for the money were endorſed, 
and thoſe receipts proved; and it was ſufficient for the ſatis- 
faction of the Court, if the money was found to be paid by 
Rebert Strickland, or his truſtees. That this deed, at the time 
of executing it, was certainly intended to be an abſolute 
aſſignment, being recited as ſuch in the mortgage of the 2d of 
June, 1685, which was long before the attainder ; and nothing 
could be more fully proved, than that the immediate poſſeſſion 
was in Robert Strickland, who ſtayed near three weeks among 
the tenants, viewed their farms, made alterations, and regulat- 
ed differences amongſt them, and the rents were all along 
received by his agents. That tho' leaſes were made in Sir 
Roger's name, yet they were ſo made at the requeſt of the 
tenants ; becauſe Robert was a roman catholic, and Sir Roger a 
proteſtant, to avoid diſtreſſes for recuſancy, as had been in 
Mrs. Braithwait's time. And as to the conſideration paid, 
that, with-the money charged on the lands in (queſtion, was 
near the full value; for the manor and the reſidue of the lands, 


were deviſed to and enjoyed by the reſpondent Crofts, and 


never vere an Sir Roger's poſſeſſion; beſides, Sir Roger being a 
batchelor, and his brother Robert, who had fix children, being 
entitled to the remainder after his death without iſſue male, 
3500. was a valuable confideration for the purchaſe of Sir 
Rogers intereſt, which was not eſteemed more than an eſtate 
for life. And as to a new trial, the parties before the Court 


ere only mortgagees under Robert Strickland, for roool. and 
intereſt, which they had fully proved to the ſatisfaction of 
the Court; and it would be too hard to oblige them, at their 


OWn 


Jour. vol. 18. 
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own expence, to try another title, in a cauſe where they hay i 
already expended near the amount of their debt, and thai 
without any proſpect of having their coſts, as there was 80 
relator named; and therefore it was hoped, that after ſo many 
years travel in law and equity, the reſpondents would quietly 
reap the benefit of their ſecurity. 


Bur, after hearing counſel on this appeal, it was orDerey 
and ADJUDGED, that the decree of diſmiſſion therein complain. ? 
ed of, ſhould be reverſed ; and, that the Attorney General 
ſhould be admitted to redeem the premiſſes in queſtion, 
paying what was due to the reſpondents for the principal ſum 
of 1000/. and all intereſt due for the ſame; and that the 
reſpondents, the mortgagees, ſhould account for the profits of 
the mortgaged eſtates received by themſelves, or by Crafts or 
any other perſon whatſoever, other than the Crown, or tho 
claiming under or authoriſed by the Crown, from the time of 
the firſt judgment of the amoveas manus, to the time of the 
account; (the reſpondents either having received, or wiltully 
and by collufion negleQed to receive the profits during ſuch 
time) and on ſuch account for the profits, the reſpondents? 
were to have allowance of all monies already paid by order d 
the Court, or otherwiſe, and all juſt allowances ; and that the 
Deputy Remembrancer of the Court of Exchequer ſhould! 
make a reſt, and ſtate if any thing and what, was due tothe 
reſpondents, the mortgagees, at the time of the bill exhibited; 
and if it ſhould appear, that the ſaid reſpondents were fuld 
ſatisfied all principal and intereſt due on their mortgage, 
or before the time of the bill exhibited, then they were 
have no coſts ; but if otherwiſe, then the ſaid reſpondents, the 
mortgagees, were to have coſts taxed, and allowed to them 
and, upon the Attorney General's paying, or cauſing to be pad 
what ſhould ſo remain due to the ſaid reſpondents, the mat 
gagees, for principal, intereſt and coſts, they were to conveſþ 
or cauſe to be conveyed, to the Attorney General, or ſuch as 

ſhould appoint, all their eſtate, title and intereſt in the 
premiſſes in queſtion; and to deliver poſſeſſion thereof, and al 
deeds and writings in their cuſtody and power, relating to the 
premiſſes, to the Attorney General, or ſuch as he ſhould appoint 
and were thereby indemnified for ſo doing : But if it ſhould 


appear, on taking the account above directed, that the rep 
| | | dents, 


4ents, the, mortgagees, were oyer, paid, then they were to 
fund and pay to the Attorney General, or ſuch perſon as he 
hould appoint, all ſuch ſums of money, as it ſhould appear 
they were ſo over paid ; and were alſo to re-convey, deliver 
poſſeſſion, and all deeds and writings, as aforeſaid : And the 
Court of Exchequer were ordered to take care, that the ſame 


hould be done and performed accordingly. 


HR 
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the Right Honourable Rebecca, Viſ-] Appellant. WM 
counteſs Dowager of Fa/and, PPE 3 62. 


| Lytton Lytton, alias Strode, Eſq. an 6] 7 ü 
Dame Ann Ruſſell, Widow, Reſpondents. 


Et e contra. > 


19th February, 1708. a 


IR Rowland Lytton was ſeiſed in fee of the manors of 
Knebworth, Letchworth, Hanchetts, Maudlebury, Broxburne, 
alias Canwicks, Anſiy, Half-bide and Homelyes, and of divers 
meſſuages, lands and hereditaments in the county of Hertford ; . 
and alſo of the manors of Stotfold-Neunbam and Stotfold-Brayes, 
and divers meſſuages, lands and hereditaments in the county of 
Bedford : And he had iſſue, by Judith his firſt wife, four chil- 
dren, namely, William, Rowland, Judith and Ann; and by 
Rebecca, his ſecond wife, one child, namely, the appellant . 
Lady Falkland. Judith married Sir Nicholas Strode, who had 
ſue by her Sir George Strode, the reſpondent Lytton Strode's . 
father; and Sir Francis Ruſjell, Bart. married the other daugh- 
ter Ann, now the reſpondent Dame Ann Ruſſell. 


Sir Rowland, upon the marriage of his eldeſt. ſon William 
with Mary Harriſon, by indentures of leaſe and releaſe, dated- 
the 19th and 2oth of February, 1665, ſettled the manors of 
Maudlebury and Broxburne, alias Canwicks, and divers other 
lands and hereditaments, of the value of 70010. per ann. upon 
William for life; with remainder to the ſaid Mary for life, for 
A 
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her jointure; remainder to the heirs male of the body of 
William by the faid Mary ; remainder to Sir Rowland, and the 
heirs male of his body ; remainder in fee to his own right 
heirs. And as to the woods and woodlands, they were limited 
to the uſe of Sir Rowland for life; remainder to William, for 
life ; remainder to truſtees, to preſerve the contingent remain. 
ders ; remainder to the firſt and other ſons of William, by Mary 
his wife, in tail male ; remainder to truſtees, to raiſe portions 


for daughters; remainder to his firſt and other ſons by any 


other wife in tail male ; remainder to Sir Rowland in tail male; 
remainder to Sir Row/and and his heirs. And by this deed, 


the manors of Half-hide, Homelyes, Stotfold-Newnham and 


Stetfold- Prayes were ſettled upon William, and the heirs male 
of his body by the ſaid Mary his wife; with remainder to Sir 
Rowland, and the heirs male of his body ; remainder in fee 
to Sir Kowl/and's right heirs. And the manors of Knebworts, 
Letchworth and Hanchetts, were by the ſame deed ſettled upon 
Sir Rowland for life; remainder to William for life; remainder 
to his firſt and other ſons in tail male; remainder in fee to the 
right heirs of Sir Rowland. | 


In Hilary term, 1672, Sir Rowland Lytton levied. a fine of 
ſuch parts of the eſtate as were limited to him in tail male; 
and by deed dated the 2d of October in that year, in order to 


bar ſuch intail, and enable him to have the free diſpoſition 


thereof, and to ſettle the ſame in his own name and blood, Sit 
Rowland conveyed all the premiſſes compriſed in ſuch fine to 
truſtees, and their heirs; in truſt for Ræwland his youngeſt ſon 
for life; then in truſt for the firſt and other ſons of Rowland 
the ſon, ſucceſſively in tail male; then for ſuch perſons and 
eſtates, as Sir Row/and ſhould by deed or will appoint ; and in 
default of ſuch appointment, in truſt for his own right heirs 
for ever. | | | 


By another deed, dated the 2oth of Auguſt, 1673, Sit 
Rowland ſettled the manor of Anſiy upon himſelf for life, 
remainder to Rowland his ſon for 99 years, if he ſhould fo 
long live; remainder to the firſt and other ſons of Kowland 
the ſon, ſucceffively in tail male; remainder in fee to Sir Kow- 
larif's right heirs. And by this deed alſo, the manors of 12 

; | N 7 — 
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fold-Newnham and Srotfold-Brayes were veſted in truſtees and 7 


their heirs, in truſt for Rowland. the ſon for gg years, if he cad 
could ſo long live; with remainder to his firſt and other ſons 
in tail male; remainder to the uſe of the right heirs of Sir 


Rowland. 


In September, 1674, Sir Rowland Lytton made his will, and 
thereby deviſed certain houſes in London to his ſaid youngeſt 
ſon Rowland, and his iſſue male; with remainder to his own 
right heirs. 


After the death of Sir Rowland, Sir William Lytton, his eldeſt 
ſon, married Philippa, his ſecond wife; and, upon that occaſion, 
by indenture dated the 18th of June, 1687, he ſettled his 
lands in Letchworth, of the value of 70/. per ann. on her for 
life, for her jointure, and in bar of dower. 


In 1699, Rowland, the ſon, died without iſſue ; whereupon - 
Sir William became ſeiſed in fee-ſimple of the manors of Anſiy 
and Stotfold, and the houſes in London; the particular uſes of 
the ſettlement of 1673, and of Sir Rowland's will, being ſpent 


and determined. 


On the 25th of March, 1700, Sir William Lytton made his 
will; and, after deviſing to his wife Philippa, two meſſuages 
in Letchworth, for her life, and other lands there . during her 
widowhood; he proceeded as follows, viz. ©* Item, I give and 
* deviſe to the ſaid Lytton Strode, his heirs and aſſigns for 
* ever, all other my meſſuages, lands, tenements and here- 
* ditaments whatſoever, out of ſettlement ; to have and to hold 
the ſaid meſſuages, lands, tenements, hereditaments and 
* premiſſes, with their and every of their appurtenances, unto 
* the ſaid Lytton Strode, his heirs and aſſigns for ever. Pro- 
* vided always, and upon this condition, that the ſaid Lytton 
Strode and his heirs, or ſuch other perſon or perſons, who 
* ſhall poſſeſs and enjoy the ſaid meſſuages, lands and premiſſes, 
or any part thereof (in caſe the ſaid Dame Fhilippa my wife 
** ſhall be with child at the time of my deceaſe, and ſhall be 
delivered thereof after my deceaſe, and the ſame ſhall 
* happen to be a daughter ; or if, at the time of my deceaſe, 
* I ſhall have a daughter living) ſhall well and truly pay, 
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age of 18 years, or day of marriage, which ſhall firſt happen; 


% With the appurtenances, to enter, and the ſame to hold, 


« by ſuch default of payment. And alſo provided, the aid 
Iuytton, and not by the name of Strode: And in caſe the 
to Lytton, as abovementioned, the ſaid deviſe and bequeſt 


to him made, of the ſaid meſſuages, lands, tenements and 


4. ſaid meſſuages, lands, tenements and hereditaments, with 


manner and form as is provided, in the proviſo aboxe 


refidue of his perſonal eſtate unto the ſaid Dame Ann afl 
and 1,ytton Strode ; and «+ a them executors "of his wil 


aun and poſſeſſed of a perſonal eſtate to the amount of 30,980. 


4 1 the lands out of ſettlement ; and, in r to determint this 


31122 24 2 2 1 

ares in parltament. 
* or cauſe to 15 7 unto ſuch daughter, either born in m 
£ life-time, or after my deceaſe, the ſum of 4000 /.. of L fil 


40 Engl. 72 money, at or in my manſion-houſe at Nicht. 
« aforeſaid, at ſuch time as ſuch daughter ſhall attain to her 


and in default of payment thereof, or any part thereof, my 
„will is, and I do hereby give full power unto ſuch daughter 
and her aſſigns, into the ſaid meſſuages, lands and premiſſts, 


„ poſſeſs and enjoy, until out of the rents, iſſues and profits 
* thereof, ſhe ſhall be fully ſatisfied and paid the ſum of 
« 4000/7. with intereſt and damages for the forbearance thereof, 
« from the time the ſame is above appointed to be paid, 
together with all reaſonable coſts and damages, occaſioned 


« Lytton Strode does change his ſirname from Strode to Lytton, 
* and does for the future go and be called by the name of 


« ſaid Lytton Strode does not change his ſirname from Strad: 


« hereditaments, out of ſettlement, ſhall wholly ceaſe and be 
„void; and then and from thenceforth, I give and deviſe the 


their appurtenances, ouf of ſettlement, unto. the faid "Dame 
&« Ann Ruſſell, her heirs and aſſigns for ever; ſubject and Table 


an 


** to. the payment of the ſaid 40001. to ſuch daughter in 


„ mentioned and expreſſed.” And the faid teſtator gave the 


4933019) 


In January 1704; the teſtator Sir William 55 tton died without 
iſſue, ſeiſed of all the ſaid eſtates, of the value of 3000, er 


| Tu V7; % 


and upwards. of 
» 117 ' ) 1 1 * 


After the teſtator's death, a queſtion aroſe, cdl [hat 
part of his eſtate paſſed to Lytton Strode by the deviſt of al 


queſtion, two ſeveral ſuits were inſtituted. in the Cort of 
Chance!) 
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deviſed. by the teſtator's will; and the other by the Lady Falt- 
and, who, as one of the R co-heirs at law of Sir Row/and 
Lytton, claimed one third of all the lands compriſed in the 
ſettlements of 1665 and 1672; and to both theſe. ſuits Lady 
Rufell was made a party; becauſe, as another of the co-hcirs 


third part of the lands in thoſe ſettlements. 


On the 16th of June, 1708, both theſe cauſes were heard 


Juſtice Tracy when the Court was of opinion, and accord- 
ingly decreed, that all the manors, meſſuages, lands, tenements 
and hereditaments whereof the teſtator Sir William Lytton was, 
at the time of making his will, ſeiſed in fee, or whereof he 
then had a diſpoſing power, and the reverſion and inheritance 
thereof, did well paſs by the faid will to the ſaid Lytton 
Lytton, alias Strode, and his heirs; and therefore ordered the 
Lady Fa/kland's bill to ſtand diſmiſſed. 


From this decree Lady Fa/k/and appealed ; and on her behalf 
n was argued, that Sir William Lytton, at the time of making 
his will, and alſo at the time of his death, had ſubſiſting 
eſtates in the lands compriſed in the ſettlement of 1665, by 


lands therein contained, and the reverſions thereof, were then, 
in conſtruction of law, under the influence of, and affected 
by thoſe limitations, and conſequently. were, in a legal ſenſe, 
in ſettlement. And as to the greateſt part of the lands thereby 
ſettled, in caſe he left iſſue male, he had-no power to diſpoſe 
thereof, to the prejudice of ſuch iſſue male; the fee being, by 


right heirs of Sir Rowland, from whom thoſe lands moved. 
And if Sir Milliam had made no will, the three co-heirs-of Sir 
Rowland, of whom the appellant was one, would undoubtedly 
have enjoyed the benefit of that truſt. This manifeſted, that 
theſe eſtates ſtood affected by both the ſettlements at the time 
of Sir William's death; for if there had been no. ſuch ſettle- 
ments, and Sir William had claimed only oF deſcent” from 
2 1 1 ai o 10a en OE Wig 


If 
* it: 


Chancery; the one by Lytton Strode, as claiming all the lands 


{Lytton Strode himſelf being the third) the alſo claimed a 


together, before the Lord Chancellor Cowper, aſſiſted by the 
Maſter of the Rolls, the Lord Chief Juſtice Trevor and Mr. 


virtue of the limitations in ſuch ſettlement ; and, that the 


the ſettlement of 1672, lodged in truſtees for the benefit of the 


T. Powys. 
T. Parker. 
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— Sir Rowland, Lytton Lytton, and Lady Rizſſell, as co-heirs of Sir 


708. 


12 ond 
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Willizm,” would have been entitled t& the whole; and therefore 


it was infiſted, that the ſaid lands ought to have been expounded 


to be in ſettlemont, and conſequently to be exempted from the 


operation of the general deviſe in the will, of all the manors, 


lands, Sc. ont of ſebilement; which words were reſtrictive, and 


ſeem to habe been inſerted on purpoſe to prevent s . 
tion of the will which the decrec had made. * 


That by fach a conſtfuction, the words owt of Selam 
tho thrice repeated in the will, wete rejected and rendered 
totally uſelefs, to the diſheriſon of the appellant, who was one of 
Sir Rowland's co-heirs ; whereas, it is an eſtabliſhed rule both in 
law and equity, that no words in'a will which can have a reaſon- 
able intent, ſhall be rejected; and theſe words, out of ſettlement, 
were capable of bearing this, and no other reaſonable intend- 
ment; v72Z, to prevent the lands compriſed in the ſettlements 
from paffing to the reſpbndent Lytton; and therefore, and as an 
heir at law ought not to be diſinherited by doubtful words, this 
conſtruction of the will ought in juſtiee to take place. 


That it appeared, by the proofs in the cauſe, as well as by 
Sir William Lytton's will, that none of the eftatts.compriſed in 
the ſettlements of 166.5, and 1672, ought, or were intended by 
him to paſs to the reſpondent Zytten, and that the teſtator never 
deſigned to break into thole family ſettlements; for, that he had 
often declared, that upon failure of his iſſue, the appellant 
would come in for a ſhare of «theſe eſtates, as one of his father's 
.co-heirs; and, that he intended to leuve his perſonal .cſtate 
between Lay Ruſſell, and the reſpondent Lytton, and that Lytton 
would nat only take one third part of his real eſtate, as heir to 
his grandmother, but would alſo be enabled to buy in the other 
two thirds, from the "mA and Lady Reſell. trade as 


It might be objected, that as the teſtator potential the auen 
dent Lytton to take upon him the ſurname of the Lytton 1 , 
ſo he intended to give him the family eſtate to ſapport it; but 
to this it was anſwered, that there paſſed by the will to the 
reſpondent, not only a moiety of the perſonal eſtate, which was 
in value, upwards of 1 5,000/. but alſo lands of about 100 


Per ann. which were not compriſed in the ſettlements of 7600 
an 
be 
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and 1672 ; beſides. one third of the lands in thoſe ſetflements, 


which he was entitled to as one-of the co-heirs of Sir Rowlan 
Lytton e And that this was an ample recompence for changing 


his name, and fully ſufficient to ſupport the character of his 


family. Nor could the conſideration of this name, weigh much 
with the teſtator, becauſe he had given the eſtate to the reſpon- 
dent Lytton, in fee; ſo that if he had only a daughter, the 
name would have ſunk.;- and if the reſpondent had not taken 
that name upon him, the eſtate was given over to Lady Ruſſell, 
without any condition impoſed on her of taking the name 
of Lytton. 


It might alſo be objected, that Sir William Lytton's deviſe te 
the reſpondent Lytton, of all other his lands out of ſettlement, 
being immediately ſubjoined to the deviſe of lands in Letchworth, 
to the teſtator's wife, which were compriſed in the ſettlements 
of 1665, and 1672 ; it was manifeſtly the teſtator's intention, 
to give all other the lands .in thoſe ſettlements, becauſe he had 
juſt before taken upon him to diſpoſe of part of the lands ſo 


{:ttled, to his wife; but to this it was anſwered, that at moſt, 


the teſtator intended barely to break into the family ſettlements, 
in order to make a proviſion for his wife, for her life; and that 
only as to a ſmall part of the eftate, and for a'thort continuance ; 


and that therefore the ſubſequent clauſe, rather ſhewed his 
intention of breaking no farther into the limitations of the 


ſettlement; and that to prevent it, he inſerted theſe reſtrictive 


words, out of ſettlement, to qualify the general words, of. all 
other his lands : Beſides, it was obſervable, that he made ule. of 


the werd Yards, on that occaſion; whereas, when he aimed to 
charge the whole eſtate with certain annuities, he uſed the word 
manvrs; and which word would moſt probably have been inſerted 
in the general deviſe, af be had intended his  manors te 
have palled. | \1 | | 


Should it be further objeated, Sense portion of 4000 / he a 
daughter, which was charged on the eſtate deviſed to the reſpon- 
dent Lytton, was an evidence of the teſtator's intention, that 
wu ſhould have his whole eftate ; for that otherwiſe, ſuch _ 

daughter would not only have the lands in the ſettlements of 


1665, and 1672, but alſo 4000“. out of the other part of the 


n It might be anſwered, that it was much more reaſonable 0 


2 19 


— in the teſtator, to leave the ancient family eftate to come toſuch 
— daughter under the ſettlements, and to give her 4000 /. out of 
the reſt of the eſtates deviſed to the reſpondent Lytton; than to 
give his own child only 4000 J. and to give Lytton, who was hut 
a remote relation, 3000 J. per ann. beſides a moiety of ry Perſonal 

* which was worth __ I 5,000, | 


| 
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It might likewiſe be bjedted, that the truſt in thi ſetticinicat 
of 1672, for the right heirs of Sir Rowland Lytton, was an here. 
ditament out of ſettlement, and ſo paſſed by the will; but this 
objection was ill founded, becauſe the lands were, at the time 
of Sir William's death, under the influence of, and affected by, 
the laſt limitation in both the ſettlements of 1665, and 1672; 
and therefore, if Sir William had made no will, this limitation 
would have carried the lands compriſed in it, to the right heirs 
of Sir Rewland, and not of Sir William; and, by conſequence, 
one third to the appellant Lady Falkland. 


8. Harcourt, "The defendant Lady Rufell, alſo appealed from the YER 
S. Covper. on whoſe behalf it was contended, that theſe lands could not 
paſs under the teſtator's will, by a deviſe of his lands out f 
ſettlement ; becauſe they were, in fact, in ſettlement at the time 
of making his will, he having particular eſtates then veſted in 
him in all thoſe lands under the ſettlement of 1665, ſo that it 
was not in his power to diſpoſe of them in prejudice of his 
iſſue ; and tho' upon his death, thoſe particular eftates deter- 
mined, yet that was not material; becauſe, according to the 
_ _ eſtabliſhed rule of law, a deviſe of land refers to the time of 
making it; and therefore it was to be regarded, how theſe eſtates 
ſtood at he time of the teſtator's making his will, and not hov 
they ſtood at the time of his death. Accordingly, it was obſerv- 
able, that at both theſe periods, the tegal eſtate of the reverfion 
in fee of all the lands by virtue of the ſettlement of 1672, W4 

veſted, and ſtill continued in truſtees ; and conſequently, the) 
were affected by that ſettlement, and the eſtate which paſſed 
thereby was ſtill a ſubſiſting eſtate, and therefore could not be 

| (aid to be out of Settlement. | 


| That it was clear, the date: meant ; Crunecduitn, by the ak 
out of ſettlement ; and if any thing, they muſt be taken in 4 


ceſtrictive ſenſe, to * the lands compriſed in theſe 2 
2 3 men of 


Inn 
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ments; From paſſing by the will; and if the words e Fl hear: 


this ſenſe, the known rules of law muſt take place, which in 
caſs of a deviſe, will ſuffer no words to be rejected, if they can 
gave any reaſonable conſtruction; eſpecially ſuch words, as the 
teſtator himſelf ſeems to have laid a peculiar ſtreſs upon, by 
repeating them no leſs than three times, with great care and 

anxiety. But N theſe words, out of ſettlement, did not clearly 
ſhew the teſtator's intention to exclude theſe lands out of the 
deviſe, yet they rendered the will doubtful, whether they were 
meant to be excluded or not; and if ſo, another known rule would 
take place, that an heir ſhall not be diſinherited by doubtful 
words ; and this rule ought the rather to hold in the preſent caſe, 
becauſe whatever part of the teſtator's real eſtate the reſpondent 
Lytton did not take by the will, he was admitted to take an 
equal ſhare of, as one of the co-heirs. - 


O 


And, that as all the lands now 1n queſtion, were at the time of 
the will in ſettlement, ſo the teſtator had new purchaſed lands 1+ 
and other lands out of ſettlement ; and ſince the words of the will 1+ { 
plainly imported a diſtinction of one part of his eſtate from the | 
other, that which he would deviſe, from that which he would 
not, and as he had eſtates to anſwer that diſtinction; the argu- | | 
ment in fayour of the preſent appellant, was thereby greatly _ | 
ſtrengthened, and conſequently the decree, by giving the reſpon- 1 
dent Lytton, as well the lands in the ſettlements of 1665, and 
1672, as the unſettled lands, ſeemed to go againſt the * and 
dne words of the teſtator s will. 


But, on behalf of Mr. Torten, the kc} in both Ok E. Northey, 
it was inſiſted, that as Sir William Lytton had no iſſue male, the J. Pratt. 
inheritance of the whole eſtate was, at the time of making his 
will, in his power to diſpoſe of by deed or will as he ſhould | 
think proper, and therefore out of ſettlement ; and that it plainly Il 
apptared to be the intent of his will, that all the eſtates which 
he had power to deviſe or diſpoſe of ſhould paſs thereby, in _ 
order to preſerve them in his name and blood: Accordingly, the ll 
reſpondent being his eldeſt ſiſter's grandſon, was, by the will, {|| 
obliged to take upon him the name of Lytzon; and it could not be . | 
imagined, that when the teſtator was laying a deſign to preſerve | i 
the eſtate. in his own; name, he intended that all the anttient Il 
ſtate of the family ſhould go to his female heir at law, and not li 
Vor. J. | 3 4 
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as of any other part of his eſtate. That by his will, he hal 


name, ſo ſmall a ſhare of his ancient eſtate ; and to leave that 


miſſed; and that the decree therein reſpectively —_— of, 


whereby the ſame deſcended to their three daughters and 


| that they ſhould preſent to the church according to their 


Caſes in Parliament. 
of his name, when he had the ſame power to diſpoſe of that 


actually given part of this eſtate to his wife, to whom he before 
had made a jointure of other part of it; ſo that be could not 
be ſaid to he very ſuperſtitious, not to diſpoſe of any part of the 
eſtate which he had from his anceſtors. That by his will, the 
teſtator had made a proviſion for a daughter if. he ſhould have 
one, which it could ſcarcely be thought he would have done, had 
he intended all the ancient eſtate of the family to go to ſuch 
daughter ; and, while he was at the ſame time endeavouring to 
preſerve his name, to give the perſon who was to take that 


too, with a charge of 4000 J. upon it. 


AND accordingly, after hearing counſel on both theſe appeals, 
it was ORDERED and ADJUDGED, that the ſame ſhould be di. 


ſhould be affirmed. 


Sir fa -holas Sheree] plain 0 Fr OY 
. in Error. 
Rebers Hit, Eſg. wenn 


23d February, 1708. 


'IR Ralph Neville, and Katherine Ris wife, died ſeiſed of the 
manor of Guzſley in the county of York, to which the 
advowſon of the church of Gu ifley was appendant in fee, 


co-heireſſes; ; namely, Katherine, the wife of Malter Strickland, 
Efq. Joanna, the wife of Sir John Conjtable, and Clara, the wife 


of Thomas Neville, Eſq. And a partition being afterwards 
made between theſe parties, it was on that occaſion, agreed, 


ſeniority. ; ; fo that each ſiſter was ſeiſed of a third part of the 
adyowſonz to preſent in their reſpective turns. 


| The 
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The Maſter, Fellows and Scholars, of Trinity College, inn 


1708. 


Cambridꝑe, claimed the firſt turn to this living; the plaintiff | — 


claimed the ſecond, and the defendant the third turn; but 
upon che death of Doctor illium Breary, a diſpute aroſe between 
the plaintiff and defendant, whether that vacancy, was a vacancy 
in the ſecond or third turn. And, in a guare impedit brought 
by the plaintiff againſt the defendant, and alſo the College, 
proper pleas were pleaded, in order to try the fact by a jury; but 


the defendant having by his plea traverſed, that the preſent 


vacancy was a vacancy in the ſecond turn, the plaintiff demurred 
to the plea, as not good in law; inſiſting, that the defendant 
ought to have traverſed or denied that the 4% vacancy was a 
vacancy in the firſt turn (as the plaintiff by his declaration had 


 alledged) inſtead of ' denying that the preſent vacancy was a 


vacancy in the ſecond turn; and upon arguing this demurrer, 
the Court of Common Pleas gave judgment for the plaintiff ; in 
conſequence whereof, and of a compromiſe with the College, he 
obtained a writ to the Archbiſhop, and his clerk was inſtituted 
and inducted accordingly. 


Hereupon, the defendant brought a writ of error in the Court 
of Queen's Bench ; and upon argument, that Court were of 
opinion, that what the plaintiff infiſted on was, at moſt, but a 
{lip of the perſon who drew the plea, and a meer nicety in form; 
but that there was a material deſect in the plaintiff's declata- 
tion; and, for that defect (which was a point not mentioned in 
the Court of Common Pleas) they reverſed the former judgment, 
and gave judgment for the preſent defendant, 


The objections taken to the declaration were, 1ſt, That the 
plaintiff had not laid any preſentation made by him, or any of 
his predeceſſors, in the ſecond turn; and 2dly, that he had taken 
upon him to acknowledge a title to the „ir turn, in the 
defendant Hitch, but had not ſet out the conveyances particularly, 
by which it was derived down to him. | 


To obviate theſe objections, and, of conſequence, obtain a J. Mounta- 
ererſal of this latter judgment, the plaintiff brought his writ 8 
& error in Parliament ; and on his behalf it was argued, that * ns. A 
though a Juare impedit be a poſſeſſory action, and generally a 
Mikſlion by preſentation, ought to be laid in ſome perſon under 
I whom 
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— .whom the plaintiff claims, yet this caſe was an exception to 
| oy” that rule; for the right appearing to be in three co-partners, or 
in thoſe claiming under them, if a preſentation was alledged in 
any one of the co-partners, or any that claimed under them, it 
was ſufficient, as appeared by ſeveral authorities in law; and 
therefore, this objection was but little infiſted on in either of the 
Courts below. And, as to'the plaintiff's not ſetting out parti. 
cularly, in totidem verbis, the conveyances which made the 
defendant Hitch's title to the firſt turn, it was impoſſible for 
him to do it; for the deeds did not belong him, nor was hex 
party or privy to them ; and as Hitch was a purchaſor under theſe 
deeds, the plaintiff had neither a right to demand, or a remedy 
to compel, any diſcovery of his title. That it was expreſſly 
alledged in the declaration, that the title came per debitam gi 
conveientiam to the defendant's grandfather, which was enough 
for a ſtranger to do, and ſufficient to draw the defendant to 
diſprove it if falſe, being a matter in his own cognizance ; but ſo 
entirely unknown to the plaintiff, that he could not amend his 
declaration in that particular, if it was now to be drawn again; 
and it was hard that the plaintiff ſhould have a right to the 
4! preſentation, and yet not be able to come at it without his 
adverſary's conſent, which it could not be ſuppoſed he was 
willing to give. That the plaintiff had ſeveral authentic prece- 
dents, where the pleadings were the ſame with his; and the 
defendant had little reaſon to except to this way of pleading, as 
he had done the ſame thing more than once in his own plea; 
and as there could be no ſufficient reaſon, why it ſhould be 
required of the plaintiff to. ſet out particularly the defendant's 
conveyances ; ſo neither was it known, that any former judg- 
ment exiſted, to warrarſt the reſolution given by the Court of 
Queen's Bench in this cauſe. enn 20 BY: 
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T. Parker, Io this it was anſwered, on the part of the defendant, that 
as to the firſt objection, the plaintiff had endeavoured to derive 
a title to himſelf of the ſecond turn; but, as to a preſentation, 
he only a/ledged one, and that not in any perſon who had the 
whole advowſon before the partition, or the /econd turn after; but 
by one Mark Breary, who, it was ſaid, preſented William Þrea') 
the laſt incumbent, in the fir? turn. And, to ſhew Mark 
| Breary's title to. preſent in that turn, it was /aid,: Robert Hitch 


had it by good conveyances, and granted the next preſentation 
8 to 
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to Mark Breary; but this was certainly inſufficient, becauſe a 
preſentation in ri ght of Robert Hitch, could not avail the 
plaintiff or, if it could, yet he ought to ſhew what thoſe 
conveyances were, and from whom, which gave Robert Hitch 
that right. And if he had ſo done, it would have appeared, 
that. that title was by grant from the defendant's own grand- 
father, and of the ſecond turn, So that the queſtion in this 
cauſe, was purely matter of law upon the rules of pleading, and 
aroſe only upon the record, the ſubſtance whereof was annexed“. 

| If 


* 


* 
1 


* The ſubſtance of the record annexed to the defendants printed caſe, is as 
follows: ** Eafter term, ſecunds Anna Regina. The plaintiff declares, that Sir 
« Ralph Neville, and Catherine his wife, in her right, were ſeiſed of the manor of 
« Guiſley, and of this advowſon, which (he ſays) was appendant to it; that they 
« died ſeiſed, and the manor, advowſon and other eftates, deſcended to their 
« three daughters, Catherine, wife of Walter Strickland, Joan, wife of Sir John 
<« Conſtable, and Clare, wife of Thomas Neville; that they being ſeiſed, a partition 
« was made amongſt them, of all the lands deſcended to them from their mother; 
«« and the manor of Guiſſey was aſſigned to the Lady Conſtable, for her part; that 
« as to the advowſon, it was further agreed by that partition, that the ſaid Walter 
« Strickland and Catherine, and her heirs, ſhould preſent to the church in queſtion 
« every firſt-turn; Sir John Conſtable and Joan his wife, and her heirs, every ſecond 
« turn; and Thomas Neville and Clare his wife, and her heirs, every third turn: 
« that upon the death of Sir John Con/table and his Lady, their third part of the 
« advowſon being a right to preſent every ſecond turn, deſcended to Sir Fohn Con- 
« fable, their ſon and heir, who enfeoffed Sir Richard Shireburne of the manor ; 
and by deed 13th March, q Eli. granted to him his ſaid advowſon in fee; that 
« Sir Richard Shireburne, 28th of May, 1593, by deed, enfeoffed J. Fleetword 
« and others, of the ſaid manor; and by the ſaid deed, granted them his ſaid 
„ advowſon, to the uſe of himſelf for life; remainder to Hugh Shireburne his 
<« ſon, for life; remainder to Hugb's firſt and every other ſon fucceſſively, in 
< tail male; remainder to Richard Shireburne, elder ſon of Sir Richard Shireburne, 
for life; remainder to Henry Shireburne, that Richard's eldeſt ſon in tail male; 
< remainder to Richard Shireburne, the ſecond fon of Richard the ſon, in tail 
male,; remainder to the third and every other ſon of Richard the ſon, ſuccel- 


* ſeiſed for life, with remainders over as aforeſaid, That 6 July, 1594, Sir 
© Richard died, and Hugh became ſeiſed; and 20th of May, 1604, died without 
© iſſue male; whereupon Richard, eldeft ſon of Sir Richard, became ſeiſed; that 
Henry, his ſon, died 1ſt May, 1615, without iſſue male; that 17th April, 1628, 
Richard, ſon of Sir Richard, died; Richard, the younger ſon, became ſeiſed, 
and died 11th of February, 1667; whereby the manor and right of preſenting 
< every ſecond turn, deſcended to Richard Shireburne, his ſon and heir in tail 3 that 
e this Richard, the great grandſon of Sir Richard, being thus ſeiſed, the eflate of 
* the ſaid Walter Strickland and Catherine his wife in the advowſon, to preſent every 
* firſt turn, by due conveyance of law, in that behalf made, was duly conveyed to Robert 
* Hitch deceaſed, grandfather of the defendant, and his heirs; and the ſaid Robert 

Vol. I. ä | 3Q | &«& Hitch 


© ſively in tail-male; and that by virtue of this feoffment and grant, Sir Richard was 
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If then the rules of law were to be obſerved, the declaration 
was manifeſtly inſufficient to maintain the plaintiff's action; 
but if this nicety was to be waived, then the defendant's ple, 
was a full anſwer to it; and therefore quacunque via, judgment 
ought to be with the defendant. "1 

WT) 


— 


Ry 


«© Hitch the grandfather, the church being full, granted the firſt preſentation to 
« Mark Breary. That before 28th of March, 1677, the church: became vacant 
„ by death, which was the firſt and.next-avoidance after Breary's grant; and the 
« faid 28th of March, 1677, Mark Breary preſented William Breary, as in the 
*« firſt turn of the ſaid. Robert Hitch, and he was admitted and inſtituted into the (aid 
« church. That afterwards, viz. Augu/t, 1689, the ſaid. Richard Shireburne, the 
„great grandſon, father of the plaintiff Sir Nicholas, died ſeiſed; whereby the 
<<< manor and advowſon, that is to preſent every ſecond turn, deſcended to another 
« Richard, as his ſon and heir in tail, wha, April 6, 1698, died without iſſue 
male; whereby the ſaid manor and advowſon, that is to preſent every ſecond turn, 
„ deſcended to the plaintiff, as his brother and heir, That the plaintiff being 
„ ſeiſed, the church became void by the death of William Breary; and ſo it 
„ belongs to the plaintiff to preſent to the ſaid church, being ſo vacant, as in his 
turn aforeſaid, that is, the ſecond turn; and the defendant hinders him, to his 
damage of 1007, 


In Michaelmas term, 1704, the defendant puts in this plea. He begins with a 
* proteſtation, that he himſelf is ſeiſed of the right of preſenting to the church 
<< every ſecond turn, by divers conveyances made thereof by the plaintiff's anceſtors, 
4 But, for his defence at preſent, inſiſts on what follows: 


«« That *tis true, that the three ſiſters in the declaration:mentioned, were ſeiſed 

cc of the advowſon, in manner before mentioned; that is to ſay, Walter Strict. 
c land, and Catherine his wife, to preſent every fir/t turn; Sir John Conſlable, and 
Joan his wife, every ſecond turn; and Thomas Neville, and Clare his wife, every 
« third turn; that upon the death of Thomas Neville and Clare, the third part of 
& the advowſon, viz. to preſent every third turn, deſcended to Mary Neville, 
% daughter and heir of the ſaid Clare, who thereby became ſeiſed, and was mar- 
<< ried to Francis Hervey, That Hilary term, 23 Elix. the ſaid Francis Hervy 
© and Mary his wife, levied a fine of the ſaid third turn, to William Smith and 
« his heirs, to the uſe of him and his heirs; that in Zafter term following, Smith, 
« by fine, conveyed the ſame to Peregrine, Lord Willoughby, and his heirs; that 

„ whilſt the church was full, of an incumbent preſented in the . ſecond turn, 
<« which before belonged to Sir John Conſtable and Jaan his wife; the ſaid Lord 
« Jilloughby, by deed granted to one John Atherton, the next preſentation in þi 
C turn; that the church afterwards becoming void, Atherton, in the Lord 
% Willoughly's third turn, preſented Robert Moore, who was inſtituted and inducted 
in the time of Queen Elizabeth; that the 19th of April, 27 Eliz. the Lord 

% JY/jlloughby, by his deed, granted his ſaid third part of the advowſon, vis. 
e to preſent in the third turn, to the ſaid Robert Moore, and his. heirs, whereby 

Moore was ſeiſed in fee; and Marcb, 8, 1636, granted the ſame to Robert Hitch, 
<« grandfather of the defendant, and his heirs, whereby Robert Hitch was ſeiſed in 

„ fee. That while the church was. full of Moore, the eſtate of Walter Strickland, 


.«« and 
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Axp accordingly, after hearing counſel on this writ of error, it 
was ORDERED and ADJUDGED, that the judgment given in the 


Court of Queen's Bench, ſhould be affirmed; and that the Juvomenrt 


record ſhould be remitted, to the end execution might be had 


thereupon. 


— 


* 


— 


« and Catherine his wife, in the fi turn, was duly conveyed to Sir Edward 
« Oſborne, Bart. and his heirs; and afterwards the church became vacant by the 
« death of Robert. Moore, (preſented in the third turn, as aforeſaid ; whereupon the 


« (aid Sir Edward Oſborne preſented the ſaid Robert Hitch, the defendant's grand- 
.« father, as in the firſt turn, who was inſtituted and inducted in the time of King 


« Charles I. That the. ſaid Robert Hitch afterwards died, whereby his ſaid third 
« part, VIZ. 10 preſent every third. turn, deſcended to Henry Hitch, his ſon and 
«-heir.; and by the ſame Robert's death, the church became void, which avoidance 


« was an avoidance in the ſecond turn, formerly belonging to Sir John Conſtable, 


« and Joan his wife; during which vacancy, the ſaid William Breary, the now 
« laſt incumbent, was preſented by Mart Breary, named in the declaration, but 


« not in the ſaid firſt turn, but in the ſaid ſecond turn, formerly the ſaid Sir John 


« Conſtable's, and his Lady's, and was thereupon inſtituted and induQted ; that 
« William Breary being incumbent, the ſaid Henry Hitch died; and the ſaid 
« third turn deſcended to the defendant as his ſon and heir, who became ſeiſed; 
« and he being ſo ſeiſed, the ſaid church became void by the death of the ſaid 
William Breary and therefore it belongs to the defendant, and not to the 
« plaintiff, to preſent to the ſaid church, as in his third turn. And then, in order 
to bring it to a point for trial, he takes a traverſe, and denies that this preſent 
« vacancy of the church, by the death of William Breary, is a vacancy in the 
* ſecond turn, formerly belonging to the ſaid Sir Jahn Con/table and Joan his wife, 
* as the plaintiff by his declaration ſuppoſes. | 

An the-ſame term, the College plead ; ſhewing one preſentation in the Strich- 
* lands in the firſt turn, and make title by a late grant, to the third part of the 
* adyowſon, viz. to preſent every firſt turn, They ſay, that Atherton, by a grant 
Hof the next avoidance, made to him by Peregrine, Lord Willoughby, preſented 
* Rebert Moore; but they fancy the Lord Willoughby entitled to the ſecond turn, 
and thatthe granted the next avoidance, in that turn; and then they ſay, that 
* Mark Breary preſented William Breary, in the third turn; and ſo it belongs to 
them now to preſent, as in their fi turn: And they conclude with a traverſe, 
* denying that. Mark Breary preſented William Breary, as in the firft turn, as the 
* Plaintiff by his declaration ſuppoſes. RR | | 


£ 


* The plaintiff demurrs to the plea of the defendant Huch; and upon the 
* plea of the College, he ſays, that ark Breary preſented William Breary as in 
* the firſt turn; and prays that may be enquired of by a jury, and the College 
* likewiſe, TY | 
But inftead of trying that, the plaintiff has agreed with the College, ſo 
. they have quitted the plea, and confeſſed the action; and he, upon getting the 
: Judgment againſt the defendant in the Court of Common Pleas, and obtaining 

a writ to the Biſhop, has preſented their Clerk”. 


i By a MS, note en this caſe in Lord Raymond's collection, from whence 


is here reported, it appears that this cauſe occaſioned the paſſing of the act, 
Ann. c. 18, intitled, An act to preſerve the rights of Patrons to advowſons 


3 


it 


William 


— 


Jour. vol. 18. 


1708. 
— 


Caſe 64. 


2 Vern. 
Viner, vol. 6. 


P- 58. ca. 15, 


not being preſented and inrolled in due time. 


ment, and Guidott having, for near four years, neglected to 


ment debt. 
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Wilkam Saban — — — Appellant. 


Robert Fennens, Eſq. and Ann his Wiſe, 
ſole Daughter and Heir of Care Reſpondents, 
Guidett, Eſq. and Adrian Moore, -- 


4th March, 1708. 


NE Carleton Whitelock, Eſq. being ſeiſed in fee of a ſmall 

copyhold eſtate at Walton upon Thames, in the county of 
Surry, and being indebted to Carew Guidott, in 2001, he, on the 
23d of November, 1699, made a conditional ſurrender of this 
eſtate to Guidott, redeemable on payment of the 200/. with 
intereſt ; and he alſo executed a bond, in the PP of 4000. 
as a collateral ſecurity. 


Whiteloch, being indebted to the Pan in 820 on a judg- 


preſent his ſurrender at the manor Court; the appellant, in 
order to recover his debt, treated with Vbitelocł, in the name of 
the reſpondent Moore, but without his privity, for the purchaſe 


of this copyhold eſtate; and tho' he knew of Guidott's ſurrender 
and debt, yet he imagined the ſurrender to have become void, by 


The appellant having agreed for this purchaſe for 300 
procured a ſurrender of the eſtate from Whitelock to Moore, 
on the 29th of March, 1703; and Moore being afterwards 
acquainted with this tranſaction, and approving of the purchaſe, 
the ſurrender was preſented at the next Court ; and he was 
admitted, and paid his fine and purchaſe-money according]y 
218. part whereof was received by Whiteloch, and the remaining 
821. paid by his order to Blenkarne in ſatisfaction of his judg- 


In * a term, 1704, Mr. Guidott being informed of this 
purchaſe, exhibited his bill in Chancery againſt Mer! 
Mpbitelock and the appellant ; praying, that they might either 


redeem his mortgage, or be forecloſed ; but he and ** 
100 
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ſoon afterwards dying, the ſuit was revived and carried on by 
the reſpondents Jennent and his wife. 


On the 27th of November, 1707, the cauſe was heard at the 
Rolls; when his Honour decreed, that the defendant Blenkarne 
ſhould pay the plaintiffs the 82/. which he had received as 
aforeſaid, with intereſt from the 21ſt of May, 1703, when the 
fame was paid to him; and that the other defendant Moore, 
ſhould pay to the plaintiffs the whole intereſt of the 2007. from 
the 23d of November, 1699, to the 21ſt of May, 1703, and the 
remaining 118/, and intereſt, together with their coſts ; or, in 
default thereof, that he ſhould ſurrender the premiſſes to the 
plaintiffs, who were decreed to hold and enjoy the ſame, againſt 


Moore, and all claiming under him. 


From this decree, the defendant Moore appealed to the Lord 
Chancellor Cowper ; and the cauſe being heard before his 
Lordſhip, on the 8th of May, 1708, it was decreed, that the 
defendant Moore, ſhould pay the plaintiffs their principal and 
intereſt, and that the defendant B/enkarne, fhould re- pay him the 
lame, with intereſt, and ſhould alſo pay the plaintiffs their coſts. 


Upon the application of the defendant Blentarne, this cauſe 
was re-heard before his Lordſhip, on the 3d of Fuly following; 
when it was decreed, that the defendant Blenkarne ſhould, 


within a month, pay to the defendant Moore, what he had paid 
as a purchaſor, and for the fine, and the charges he was at in 


ſuch purchaſe, with intereft at 5 J. per cent. and his coſts of ſuit 
and that thereupon the defendant Moore, ſhould ſurrender the 
premiſſes to the plaintiffs, and account for the meſne profits; 
and that the defendant Blentarne ſhould pay the plaintiffs their 
coſts ; but, in default of the defendant Bl/enkarne's paying Moore 
as aforefaid, then the order of the 8th of May, was to ſtand 
confirmed, with this direction, that the defendant Blenkarne 


ſhould pay the defendant Moore his colts. ay. 


On the 31ſt of December, 1708, the Maſter reported 36517. 
145. 4d. due to the plaintiffs for principal, intereſt and coſts ; 
but the defendant Blenkarne, inſtead of paying this money, 
appealed from all the decrees and proceedings; inſiſting, that in 


point of equity, he had goed right to endeayour to ſecure his 


\ 4; 8 3 R debt, 


T. Powys, 
N. Lechmere. 


J. Pratt. 
W. Guidott. 


furrenders | ſhould be countetanced in Courts of Equity, the 


equity, to get his own debt as well as he could, inaſmuch 


ſurrender of copyhold, or a conveyance of freehold lands; and 


appellant had taken the ſurrender to himſelf, it could not be 


full notice of Mr. Guidett's title; he and the reſpondent Moore, 
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debt, it being as juſt a debt as Mr. Guidotr's,. and due upon az 
high a ſecurity ; and that GCuidott having, by his own wilful 
default, loſt the advantage which he had at law, he ought not 
now to be preferred in equity, to the appellant. That if pocker 
Lords of Manors would be defeated of their juſt fines, and 
copyhold titles would become precarious and uncertain. That 
all the notice proved upon the appellant, prior to the purchaſe, 
amounted only to notice, that Guidett 4 debt was intended to be 
that he had neglected to perfect his ſecurity in Pint of law; 
and the appellant conceived himſelf at liberty, both in law and 


as Guidott was likewiſe at liberty to deprive him of it, and 
pay himſelf, by getting the lands into his ſecurity. 


On the part of the reſpondents Jennens and his wife, it was 
contended, that there was no colour for ſaying, that Mr. 
Guidett had waived the ſurrender, and relied only on the bond; 
for that a bond is always uſual on mortgages, whether by 


there was not the leaſt proof in the cauſe, of his ever having 
waived the ſurrender. That the Court had upon all the 
hearings, been of one and the ſame « opinion, that theſs reſpon- 
dents ought to have their principal, intereſt and coſts; he 
the directions for the payment thereof, as between the appel- 
lant and the reſpondent Moore, had been varied. That if the 


doubted, but he would have been affected with notice; and 
there was no difference in reaſon, between the taking it in his 
own name, or in the name of a ſtranger, whom he afterwards 
impoſed it upon. And as to the objection, that Mr. Guidott's 
ſurrender was not preſented at the next Court held for the 
manor ; it was not proved, nor was it true' in point of fad, 
that he had any notice of ſuch Court ; but as the appellant had 


for whom he was agent, ought to be bound by ſuch notice. 


On behalf of the reſpondent Moore it was inſiſted, that he 


was an innocent purchaſor, without the leaſt notice of Mr. 
Rath |  Guidett 
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Guidett's incumbrance; and that he had actually paid his money, 
and compleated his title by admittance, long before he knew 


any thing of this mortgage. That he was admitted at a public 


Court, where he muſt needs have had notice of it, if the 
ſurrender had been preſented according to the cuſtom of the 
manor. That the agreement with Mbitelock for the lands 
was made by the appellant, and the ſurrender taken in this 
reſpondent's name, without his privity or direction; that the 
notice of Guidott's mortgage was only given to the appellant, 


and it was not even pretended, that the reſpondent Moore had 


any manner of notice thereof, until after he was actually 
admitted, and had paid his money. That if Mr. Guzdott's 
repreſentatives were entitled to any rehef, it could only be 
againſt the appellant; and as the reſpondent was brought 
before the Court in the character of a fair purchaſor, who had 


not in any ſhape miſbehaved himſelf, he was juſtly entitled to 


his colts. 


Axp accordingly, after hearing counſel on this appeal, it wa 
"ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed 


8 Decree 


affirmed. 


3 Jour, vol. 18. 


and that the decrees, orders and report therein complained of, p. 656. 


ſhould be affirmed. 


Henry Champernowne, Eſq. = — Appellant. 


Urſula Hillerſdon, Spinſter, - — Reſpondent. 
| 11th March, 1708. 


R ICHARD Hllerſdon, Eſq. being ſeiſed in fee of the 
manor of Lambſide, and certain meſſuages in Membland, 
Caulſtone and Poole Mills in the county of Devon, mortgaged 
the lands of Membland for 10001. ; and afterwards by articles, 
Gated 31ſt January, 1692, in conſideration of a marriage between 
his daughter and Arthur Champernowne, the appellant's brother, 
he covenanted to convey the ſaid manor and premiſſes to the 
laid Arthur Champernowne, in fee ; but no notice was taken 


in theſe articles, of any annuity payable out of the premiſſes 
to the reſpondent. 


Purſuant 


Caſe 65. 


and releaſe, dated the 29th and goth of Auguſt, 1695, in 
conſideration of the ſaid marriage, and of 6000/. to him paid 


ſiſter, out of the premiſes for ber Jife, if ſhe ſhould ſo long continue 


'Cales in Parliament. 
Purſuant to the articles, the ſaid Richard Hillerſdon, by leale 


by Champernowne, conveyed all the premiſſes to the ſaid A4rthys 
Champernowne, and his heirs for ever; with a covenant for 
quiet enjoyment free from incumbrances, except the leaſes 
mentioned in a fchedule annexed to the releaſe, and the 1000! 
mortgage ; but in this ſchedule, mention was made of a certain 
annuity or yearly rent of 151. payable to Urſula Hillerſdon hi; 


unmarried. 


Some time afterwards, Arthur Champernowne Told the manor 
of Lamb/ide and Poole Mills to Nicholas Trift, Eſq. for a valuable 
conſideration ; and, upon his marriage with Mary his ſecond 
wife, he ſettled the lands of Caulſtone upon the ſaid Mary for 
life, for her jointure; and limited a long term of years to 
truſtees, after her death, to raiſe 1500/. for the ſaid Mary, 
or as ſhe ſhould direct. | 


In November 1700, Arthur died, leaving Mary his widow, 
and the appellant, his brother and heir at law ; who thereupon 
became entitled to the reverſion of Cau{/tone, and to the equity 
of redemption of Membland. 


At the time of Arthur's death, the reſpondent's annuity of 
151. was three years and an half in arrear; and therefore, in 
Eaſter term 1703, ſhe exhibited her bill in Chancery againſt 
the appellant, as the brother and heir of Arthur, in order to 
recover the arrears, and growing payments of this annuity. 
The defendant, by his anſwer ſtated, that the inheritance of 
Lambſide and Poole Mills had been ſold; that Membland was 
ſtill in mortgage for 1000/.; and that ary, the widow of 
Arthur, claimed Caulſtone for her life, and for a long term 
after her death, for raiſing 1 500 J.; and that therefore, nothing 
had deſcended to him on the death of his brother, but the 
reverſion of Caulſtone, and the equity of redemption of Men- 
bland; the clear yearly profits whereof, did not exceed the 
intereſt of the mortgage- money. 


On 
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On the 2oth of June, 1707, the cauſe was heard before FO 
the Lord Chancellor Cowper ; who decreed the defendant to 
pay the plaintiff the arrears of the ſaid annuity of 15/. per ann. 
and to continue the growing payments thereof for the future, 
as it became due, and to pay her the coſts of fuit ; and it was 
referred to a Maſter to compute the arrears, and tax the coſts. 


The Maſter .accordingly reported the arrears of the annuity to 
amount to 153/. 15s. and taxed the coſts at 58 J. 18s. 8d. 
making together 212/. 13s. 8d. ; which report being confirmed 
abſolutely, the defendant was ſerved with a writ of execution 
of the .decree. 


But, inſtead of obeying this decree, the defendant appealed s. Dodd. 
from it; contending, that he was charged in his own perſon J. Belkeld 
to pay this 212/. 13s. 8 d. and the growing annuity for the 

future; whereas the lands alone ought to be ſubje& to ſuch 
payment. That he was only charged by the bill, as heir at law | 

of his late brother Arthur; and yet by the decree, he was 
perſonally charged with the arrears of the annuity, which had 
incurred due in his brother's life-time ; before he had received 

one penny of the profits of the lands deſcended, and altho' 

ſuch profits did not exceed the yearly intereſt of the mortgage- 

money charged thereon. And that the exception in the ſche- 

dule, of the reſpondent's annuity, ought not to charge the 
premiſſes in the hands of a purchaſor for a valuable conſider- 

ation, as Arthur Champernowne was; becauſe that annuity was 

merely voluntary, and without confideration. 


On the other fide it was inſiſted, that the annuity in p. Kings 
queſtion was a good charge on the premiſſes in the hands of 

the appellant ; and that he having admitted himſelf to be in 

the poſſeſſion of Membland, and entitled to the reverſion of 
Caulſtone, was the only perſon of whom the reſpondent could 

demand the payment of her ſaid annuity, and which was the 

whole of her ſubſiſtence. | „„ . 


Accoxbix Lx, after hearing counſel on this appeal, it was Decarz 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, agar 18. 
and the decree therein complained of, affirmed ; and that the p. 662. 
appellant ſhould pay the reſpondent 1010. for her coſts. 


3 8 h Edmund 


Vor. I. 


| 
f 
4 

| 
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and alſo bequeathed to her all his perſonal eſtate, and made 
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Edmund Hampden, = <= = Appellant. 
Richard Hampden, = = = 


Reſpondent. 
31ſt March, 1709. 


TIREVIOUS to the marriage of Edmund Hampden and 
Elizabeth his wife, the father and mother of the preſent 
parties, certain lands at Great Miſſenden, in the county of Bucks, 
were ſettled on the huſband and wife for their lives ; with 
remainder, to the firſt and other ſons of the marriage in tail; 
remainders over. N 


Edmund the father being in the year 1692, greatly involyel 
in debt, prevailed with the appellant, his eldeſt ſon, to join 
in ſuffering a recovery of the ſettled eſtate, for the purpoſe of 
raiſing money by mortgage to diſcharge the debts ; this was 
accordingly done; and tho' the particular uſes of that recovery 
are not ſtated, yet it ſeems probable, from the circumſtances 
of the caſe, that the father was made tenant in fee. 


On the 24th of Auguſt, 1701, Edmund Hampden the father 
died; having firſt made his will, and thereby deviſed all bis 
real eſtate to the ſaid Elizabeth his wife, and her heirs, &c. 


Her ſole executrix. 


_. Soon after the father's death, the appellant, who was 2? 
Solicitor in Chancery, went to Miſſenden to ſee his mother; 
and, having defired to ſee his father's will, the ſame was 
ſhewn to him, when, without expreſſing any diſlike to it, be 
infinuated that it ought to be proved in the Prerogative Court, 
and that to fave his mother the trouble and expence of a journe) 
to London for that purpoſe, he would take the will with hum, 
and procure it to be duly proved there: And, under thus 
pretence, the appellant actually got the will into his cuſtody- 


Repeated applications were made to the appellant, by and on 
the behalf of his mother, to reſtore the will, but without 


effect; 


Caſes in Parliament. 


effect; and he taking an unfair advantage of this circumſtance, 
laid claim to the whole eftate as the heir at law of his father; 
and, upon an allegation of his having died inteſtate, the 
appellant exhibited his bill in Chancery againſt the- mother, 
for an account of the rents and profits, and againſt the mort- 
gagees for a redemption. But the mother, inſtead of anſwer- 
ing this bill, made an affidavit of her having delivered the 


teſtator's will to the appellant, in manner aforeſaid, and there- | 


upon applied by petition to the Maſter of the Rolls, to have 
the fame reftored, in order that ſhe might be thereby enabled 
to put in her anſwer, and defend the ſuit; and his Honour, 
after hearing counſel on both fides, was pleaſed to order, that 
the will ſhould be delivered to one of the Examiners of . the 


Court, and that the mother ſhould not be obliged to anſwer . 


till that was done. This order, however, was not obeyed ; 
but the appellant, ſo far acquieſced under it, that he never 
called for his mother's anſwer, nor were any farther proceedings 
eyer had in that ſuit. 


On the 1oth of April, 1704, Mrs. Hampden the mother died; 


having firſt made her will, whereby, after declaring and 
affirming, that ſhe delivered her huſband's will to the appel- 
lant, in order to be proved, and not otherwiſe ; fhe gave him 


a legacy of 200/. upon condition that he did, either in her 
life-time, or within one month after her deceaſe, deliver the 


faid will to her ſon Richard, the reſpondent ; and, after giving 
a legacy of 200 J. to the reſpondent, and a like legacy to her 
ſon Henry, and her daughters Faith and Ann; the teſtatrix 
gave all the reſt of her real and perſonal eftate for the payment 
of her debts, funeral expences and legacies; and of her faid 


will, made the refpondent ſole executor and refiduary legatee. ; 


Soon after the mother's death, the ref pondent proved her | 
will, and delivered a copy thereof to the appellant, requeſting 


him to deliver up their father's will ; but, he refuſing ſo to 


ao, and the reſpondent being. thereby unable to ſatisfy and 
diſcharge the incumbrances affecting the eſtate; he, in Eaſter 
term, 1704, exhibited his bill in Chancery againſt the appellant 
and others, praying a diſcovery of the father's will, and that 
de ſame might be delivered up and eſtabliſhed ; that both 

the 
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LA— Might be at liberty to redeem the mortgages. 


in the Ecclefiaſtical Court; where, after an examination of 


mother, and was by her delivered to the defendant Edmund, 


had ſuppreſſed the ſame ; it ought to be moſt ſtrongly preſumed 
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the wills might be proved per teſtes, and that the Plaintif 


To this bill, the appellant put in an anſwer, and thereby 
poſitively denied that he ever had his father's will, or knew theref- 
He alſo exhibited a croſs bill, as the heir at law and -admini. 
ſtrator of his father, for an account of his real and PRO 
eſtate. 


Pending theſe proceedings in Equity, a ſuit was inſtituted 


witneſſes, and a full hearing, a ſentence was pronounced, 
revoking the letters of adminiſtration which had been granted 
to the appellant, and eſtabliſhing the father's will. 


On the 12th of December, 1707, both Cauſes were heard at 
the Rolls, when his Honour declared he was fully fatisfied, 
that Edmund Hampden the father did make a will, and that the 
ſame, after his death, came to the hands of Elizabeth the 


in order to be proved; and, in regard the ſaid defendant, to 
the intent that the contents thereof might not be known, 


againſt him, and to be taken as ſet forth in the plaintiff's bill; 
becauſe, if the will were otherwiſe, it was in the power of the 
defendant Edmund to make it ſo appear, by producing the 
ſame, if he thought fit; it was therefore decreed, that the 
plaintiff ſhould be at liberty to redeem the faid mortgages 
and that he and his heirs ſhould hold and enjoy the eſtate, 
againſt the ſaid defendant Edmund and his heirs ; unleſs he 
the ſaid defendant, ſhould produce to the Court his ſaid fathers 
will, within fix months then next following; and if he ſo did, 
then the parties were at liberty to reſort back to the Court, 
OY the ſame. |. + 9: 
"7 masl ; 
From this 3 the defendant appealed to the: Lodd 
Chancellor Cowper ; and the cauſe being heard on the'$th of 
December, 1708, his Lordſhip was pleaſed to afim e 
Former decree. | iT Wi 


CTaſes in Parlt ament. 


The defendant therefore brought the preſent appeal; inſiſt- 
ing, that the decree at the Rolls was made upon the affidavit 
and order made in the firſt cauſe, brought by the appellant 
againſt his mother ; neither of which ought to have been read, 
to gain a title to Elizabeth, the mother, or to the reſpondent, 
as claiming under her; and yet, without chis affidavit, there 
was not ſufficient evidence to ſhew, that the appellant ever 
had the will, nor was there any witneſs produced, who ever 
ſaw it after the father's death. That the reſt of the evidence 
confiſted of ſome looſe words and letters, .the ſentence in the 
Eccleſiaſtical Court, and a depoſition of one Mr. Wells; but 
which depoſition ought not to have been .read, as it manifeſtly 
appeared, that Wells was an intereſted witneſs, he having money 
owing to him from Elizabetb; and ſhe having charged the 
eſtate with the payment of her debts, he had no.remedy, unleſs 
the pretended will .could be eſtabliſhed, ſo as to make this 
the eſtate of Elizabeth. But Elizabeth having, in her life- 
time, conveyed a part of the eftate of the value of about 600/. 
to the appellant, and his heirs; he ought at leaſt to be permit- 
ted to hold that part, and to redeem any incumbrances affecting 
the ſame. | | | 


On the other fide it was ſaid, that the objection to the T. 


competency of Mr. Wells, was made at both the hearings, 
and over-ruled-; it appearing, that the money due to Mr. 
Wells, was advanced at the joint inſtance. of the appellant and 
reſpondent, upon the credit of à mortgage of the eſtate in 


queſtion, made in the father's life-time, and which they both 


agreed ſhould ſtand as his ſecurity; ſo that be the event of 
the cauſe what it would, this ſecurity could not be in any 
wiſe affected, and conſequently Mr. Vs was a fair and indif- 


ferent witneſs. And as to the conveyance from Eli gaberb of 


part of the eſtate to the appellant and his heits, it was only 
ſuggeſted in the .reſpondent's bill, in order to draw forth a 
diſcovery of a particular piece of evidence, relative to Fkrzuberh's 
title; but no demand was made of this eſtate by the appel- 
lant's bill, becauſe he well knew that ſuch conveyance, if it 
really exiſted, was fraudulently obtained by him from his 
mother, for the ſole purpoſe of qualifying him to vote at an 
tection for Members of Parliament, for which reaſon, he never 


inſiſted thereon at either of the hearings ; and if he had, 
Jo. I. 
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2 Vern. 61 

Viner, vol. 4 wife for life; remainder'to all the children of that marriage, 
p- 215. ca. 11. 
vol. 11. p. 176. 
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there was nothing ſufficient to ground any decree Upon 
concerning it. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
and the decree therein complained of, affirmed. 


William Hedges, and John Hedges 

b, A | ; 
and Charles Hedges, his infant wn ppellants 
by Dame Ann, Dp 1 


5 


William Hedges and Robert Hedges, 
Sons of Sir William, by a former Reſpondents 
Wie. i Th 


iſt April, 17099. 


IR William Hedges, on his marriage with his firſt wife, 
with whom he hadi a portion of 43001. ſettled lands of 
ob per ann. upon himſelf for life ; remainder to his faid 


and the heirs of their reſpective bodies, as tenants in common. 
And he had iſſue by his ſaid firſt wife, two ſons and a Aae 
namely, che reſpondents and en, | 


In 1687, Sir William intermarried with the en Dane 
Ann, his ſecond wife ; and by articles executed on that occaſion, 
it was agreed, that he ſhould receive out of her fortune 3000 l. 
in money, and 600“. per ann. during their joint lives; but 
that ſhe, ſhould have nothing out of his eſtate, either b) 
the cuſtom of London, of which city he was a freeman, or 


otherwiſe howſoever, fave only what he could give her by 
his will. * | 


In conſequence of this agreement, Sir William actually receiv- 
ed the 3ooo/. in money, and enjoyed the 600 J. per ann. 


until the time of his death; and, in conſideration there! 
he 


4 . 
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he conſtantly declared, that his children by Dame Ann ſhould * 
have the 3000 J. over and above their ſhares of his perſonal 3 
eſtate, which they would be entitled to by the cuſtom of 
London. And by this marriage, Sir William had iſſue only two 


ſons; namely, the appellants Jobn and Charles. 


| 

| 

On - the 15th of April, 1698, Sir William made his will, | 
and thereby gave to the appellants John and Charles the Ill 
zoool. which was then due from the . Mercer's Company on | 

| 


their bond; he alſo gave to his daughter Sſannab 4000/1. and, | 
after ſome ſmall legacies to other perſons, he gave the reſidue | 
of his perſonal eſtate to be equally divided between his ſaid | | 
four ſons, William, Robert, Jobn and Charles, and made his 


wife Dame Ann executrix. | | | N 


Sir William Hedges, being on his death- bed, and intending 
more effectually to ſecure the ſaid 3000. to his ſaid ſons 
Jobn and Charles, but not as an 'advancement for them within | 
the cuſtom of London, or to deprive them of their ſhares of his 
perſonal eſtate under that cuſtom ; did, on the 5th of Auguſt, 
1701 (being only two days before his death) direct, that the | 
bond from the Mercer's Company to him for the ſaid 3000 J. | 
ſhould be delivered up, and another bond taken for the ſame | 
lum, in the name of Sir James Bateman; and this being imme- | 
dately done, he directed Sir James to keep that bond for the 1 
appellants Jobn and Charles; and, on the ſame day, Sir ut 
Milliam gave his ſaid daughter Suſannah 4000/1. in bank bills, 1 
laying, that he gave her them, in lieu of the 4000 J. which he 
had given her by his will. I 


Soon after this tranſaction, and on the ſame day, Sir William 
was viſited by one Mr. Nico/, a gentleman at the bar, and 
brother to Dame Ann his wife; and, being deſired by Sir 
Viliam to take his will, and inſert therein the name of his 
lon Robert, whoſe name was in ſome part of it omitted, the 
will was for that purpoſe, and that only, produced ; but Mr. 
Nicol being told, that the bond from the Mercer's Company 
had that day been delivered up, and another taken in the 
ume of Sir James Bateman, in truſt for the appellants John 
und Charles; and, that Sir William had alſo given his daughter 

| i Suſannah 
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Suſanna 4000/, in bank bills, in lieu of the 40001. given 
her by his will; he / Nicol without any direction from Sie 
William Hedges, or even acquainting him with what he was goigg 
to do, and without the leaſt intention of prejudicing the chil: 
dren (who were his own nephews) by ſo doing, took pen and 
ink, and drew a line through thoſe words in the will, which gaye 
the 3oool. in the Mercer's Company, to the ſaid John and 
Charles, and the 4ooo]. to the ſaid Suſannah ; ſaying, that the * 
fame being ſo given as aforeſaid, ought not to ſtand in the . 
He then acquainted Sir William with what he had done, and he 
reaſon for doing it; and defired him to re-publiſh his wil, 
which he accordingly did, wholly relying on Mr. Nicol judg. 
ment; and, on the 7th of the ſame month of Auguſt, 1701, le 


teſtator died. 


The appellant Dame Ann, proved the will; but the reſpon- 
dents being then abroad, no account was, or could be ſtated r 
ſettled till their return, which was about twelve months after. 
wards ; when Dame Ann gave them an account of the whole of 3 
Sir William's perſonal eſtate, and in what manner he had diſpoſel 
of it, both by his will and otherwiſe, and particularly informed 4 
them of the tranſaction relative to the 3000/7. bond; and, after 
ſtating a fair account of ſuch perſonal eſtate, which the reſpotts 
dent William kept by him ſeveral months to look over, and be 
returned without objection; it appeared, that the clear red 
thereof, excluſive of the ſaid 3000/7. being divided into four 
equal parts, amounted, for each fourth part, to the ſum of 251 
12s. 5d. And this ſum each of the reſpondents received, abs 
a year and a half after the teſtator's death, and gave receipts at 
the ſame accordingly. 


But the reſpondent William having on ſome occafion, #bouf | 
four years afterwards, further examined the account of his ſai 
father's eſtate, diſcovered that there was ſtill due to him, 7 
reſpect of fome ſmall particulars, more than he had altea 
received 36/. 155.3 the executrix therefore, on the ad of Ma, 
paid him the ſame, and he thereupon, by a receipt of tha | 
date, ſetting forth how that 30 /. 155. became due, acknow* Þ 
ledged that the ſame was by him received, in full of all demand 
out of Sir William Hedges's eftate. In December followings the 
ather reſpondent Robert, made a demand of 25/. more than 


2 
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piyment thereof, in full of all demands out of his faid 
father g. eftate. 


But notwithſtanding theſe ſeveral payments and receipts, the 
reſpondents thought proper in Michae/mas term, 1706, to 
exhibit their bill in Chancery againſt the appellants ; inſiſting, 
that the 3000/7. due from the Mercer's Company, and given to 
them by Sir William Hedges in his life-time, as aforeſaid, was 
either a full advancement to them out of his perſonal eſtate, and 
that therefore they ought not, by the cuſtom of London, to have 
any ſhare of the orphanage part of ſuch perſonal eſtate; or if not 
an advancement, and-they could be entitled to any ſhare-of ſuch 

| orphanage part, yet that the ſaid gooo/. ought to be brought 


into hotchpot with the orphanage part, and the whole divided 
eee the four ſons. 


on the 26th of Novenber, 1708, this cauſe was heard before 
the Lord Chancellor Cowper ; who was pleaſed to declare, that 
the bond taken in the name of the faid Sir James Bateman, by 
the direction of Sir William Hedges, in truſt for the defendants 
John ant! Charles, being an act done by Sir William in his life- 
time, ought to be taken as an advancement of the ſaid defend- 
ants; and, if they would inſiſt to have any ſhare of the 
orphanage | part of their late father's perſonal eſtate, they ought 
to, bring. the ſame into hotehpot; and therefore decreed an 
account to be taken of Sir William's perſonal eſtate, and that the 
2100 alone, ſhould have the orphanage part thereof between 

them, unleſs the defendants John and Charles would bring the 


125 into hotchpot; and if ſo, then the whole was to be 
vided equally amongſt the four brothers. 


be this decree the defendants appealed ; ; and on their behalf T. Powys. 


was argued, that by the cuſtom of London, if a freeman dies, 
Tewing a wife and children, his eſtate is to be divided into three 


Lge one third, the teſtator has power by his will, to give or 


iſpoſe of as he pleaſes ; another third, goes to the wife; and 
kde remaining third, to the children; and this laſt third, is called 


| Sad orphanage part : Now the third part which Sir William Hedges 


OL. I. 3 U had 
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had received ; and the executrix having accordingly” paid bin 8 N 


that ſum, he, by a receipt of the 18th of that month, Rating EE 
how this further fum became due to him, acknowledged the 


and power to diſpoſe of as he pleaſes, and this is preciſely the 
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had power to diſpoſe of, and which is therefore called the 77a. 
mentary part, amounted to much more than he gave away by his 
will, including the 3000/7. ſo that if the deviſe thereof had not 
been ſtruck out of the will by the accident. above mentioned, the 
taking a bond for the 3000/7. by Sir William's direction, in the 
name of Sir James Bateman, in truſt for the appellants Johy 
and Charles, could not have hindred them from receiving their 
ſhares of the orphanage part of their father's eſtate, without 
bringing the 3000/7. into hotchpot; and the ſtriking out the 
deviſe of the zoo J. in manner aforeſaid, ought not in a Court of 
Equity to turn to the prejudice of the deviſees ; but ſhould be 
taken as ſtill ſtanding in, and making part of the will, and 
ought to be' made good out of the ſame fum, as part of the 
perſonal eſtate, out of which it ought and would have been paid, 
if the deviſe had remained in the will. That the bond taken 
in Sir James Bateman's name for the 3000/7. in truſt for the 
appellants-Fohn and Charles, on the 5th of Auguſt, 1701, when 
Sir William Hedges lay dying; made it manifeſt, and fo it 
further appeared by the proofs in the cauſe, that it was not his 
intention in fo doing to advance them within the cuſtom of 
London, and thereby exclude them from their ſhares of the 
orphanage part of his eſtate ; but only the more effectually to 
ſecure to them the ſaid 3000 J. out of that part of his perſonal 
eſtate, which he had power to diſpoſe of as he pleaſed. That a 
freeman of London cannot, on. his death-bed, out of the 
orphanage part, give or diftribute amongſt his children, any part 
of his goods, or perſonal eſtate, by way of advancement within 
the cuſtom ; but he may, either by his will, or on his death- 
bed, by delivering part of his perſonal eſtate in the nature of a 
legacy, cauſa mortis, prefer one child above another, ſo far as 
the ſame can be made good out of his own teſtamentary part 


which by his will, and according to the cuſtom, he hath a right 


nature of the preſent caſe. For, by the proofs in the cauſe, it 
fully appears to have been the conſtant and uniform intention of 
Sir William Hedges, from the time of his ſecond marriage to the 
time of his death, that the children of that marriage ſhould | 
have the 3ooo/. over and above their ſhares, which would be 
coming to them by the cuſtom of London, of the orphanage 
part of his perſonal eſtate; this being the ſame ſum of 3000. 
which he had with their mother, the appellant Dame + 
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And accordingly by his will, which was made above three 7 
years before his death, he gave that ſpecific ſum of 3000. in 
the Mercers Company, to the appellants John and Charles, over 
and above their equal ſhares with the reſpondents, of the reſidue 
of his perſonal eſtate ; and that this deviſe was ſtill legible in the 
original will remaining in the Prerogatrve Court of Canterbury, 
notwithſtanding the line which Mr. Nicol had drawn through 
it That Sir William was under obligations of juſtice and 
conſcience, to ſecure this 3000/7. for the appellants John and 
Charles; becauſe he had upon his firſt marriage made a plentiful 
proviſion for the reſpondents, whoſe mother's portion did not 
amount to above a third part of the appellant Dame Ann's 
fortune, which ſhe brought to Sir Villiam; and becauſe no 
other proviſion was made for her children out of their father's 
eſtate, nor had the appellant Dame Ann, by her marriage arti- 
cles, any thing out of Sir William's eſtate, either real or perſonal, 
but was wholly excluded from any benefit thereof, fave only by 
his will. "That it was not, nor could be controverted, that if 
the deviſe of the 3000/7. to the appellants John and Charles, had 
not been ſtruck out of the will (tho' the bond was altered, and 
taken in the name of Sir James Bateman, in truſt for them) they 
would have been entitled to this 3000. over and above their ſhares 
of the reſidue of the perſonal eſtate; and it was fully proved, that 
the ſtriking out this devife, was done at firft without the direction, 
or ſo much as the knowledge of Sir William, and no way 
intended to the children's prejudice; and tho' he was afterwards. 
informed of it when he re-publiſhed his will, yet he did it wholly 
upon the judgment and declaration of Mr. Nicol, who had 
himſelf ſworn, that if he had underftood the ſtriking out 
the deviſe, would have in any manner prejudiced the appellants 
John and Charles, he would not have done it. That a Court of 
Equity ought to aſſiſt as far as poſſible, in ſupporting the true 
intentions of parties; and for that purpoſe to fupply defects, 
and rectify and relieve againſt caſual miſtakes, and other acci- 
dents of a ſimilar nature; and that therefore, the Court ought 
not, in the preſent caſe, to have relieved the reſpondents againſt” 
the plain and manifeſt intention of the teſtator, and againſt their 
own acts and acquieſcence in the deliberate diſtribution of his 
perſonal eſtate, agreeable to that intention. Should it be 
odjected, that in the probate of the will under the ſeal of the 
Prerogative Court, no mention is made of the deviſe of the 
| 2 30004, 
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E. Northey. 
G. Paunce- 


fort. 
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Zoool. to the appellants John and Charles; it might be anſwered, 
that in the original will remaining in that Court, this deviſe wg; 
Rill plainly to be read; and if thro' the ignorance or inadver. 
tency of the executrix in matters of that nature, the will was 
proved, without any notice being taken of the deviſe of the 
3000/7. yet the intereſt of the appellants John and Oberli 
ought not to be thereby in any manner prejudiced or affected; in 
regard they were no parties, nor in any wiſe privy or conſenting 
thereto, but were then and ſtill infants. 


On the other fide it was contended, that Sir Mill jam actually 
giving the 3000 /. in his life-time to the appellants, John and 
Charles, and cauſing the bond to be changed in truſt for them, 
made that money ſo much their own, that Sir William himſelf 
could never afterwards have claimed it; and, that this was ſuch 
an advancement, as obliged them, by the cuſtom of Long, 
either to take it as a full advancement, or bring it into hotchpot. That 
Sir William, by particular legacies, and by making the appellants 
Jobn and Charles two of his reſiduary legatees, had given them 
about 4000“. out of his teſtamentary eſtate ; ſo that as the decree 
now ſtood, theſe appellants (beſides the intereſt of the 300o!, 
from the time of the gift, which amounted to about 1100!. 
and which the decree did not oblige them to bring into hotchpot) 
would have about 7000l. between them, which was 5001. a- piece 
more than the reſpondents would have; beſides, the appellant Dame 
Ann had about 3000 /. in jewels, plate, Sc. given her by the 
will, ſo that ſhe and her children, would have upwards of 
10,000/. out of Sir Williams eſtate : And therefore, if there was 
any room for equity to interpoſe againſt the cuſtom of London, 
it ought to do ſo in favour of the firſt wife's children, who had 
the leaſt ſhares ; but as the cuſtom (which is the lay of the city) 
was, in this caſe, plainly with the firſt wife's children, it was 
hoped there could be no reaſon. for equity to be againſt, them. 
That the zooo!: being at firſt, in the will, and then given by 
Sir William in his life-time, and afterwards ſtruck A of the. 
will, which was then read to him and re-publiſbed,, in the 
preſence of the appellant Dame Ann and her own, brother; 
when the reſpondents were beyond ſea, and no friend of theirs 
ſuffered to be preſent {even their father's own. brother being turned 

out of the room, by the appellant Dame Ann, while, this was: doing} 


put it beyond a doubt, that it was not only the, intention of Sir 
3 | "William, 
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yillam, but of the friends and relations of the appellants John 
and Charles, that the 3000/, ſhould be a gift in Sir Milliam's life- 


time; and that his vill, ar to that, ſhould ſtand revoked: And if a 
will, actually revoked, . ſhould, under, pretence of miſtake of 


the law, by counſel or relations, and after ſo many acts expreſſive 
of. the teſtator's intent to revoke it, be ſet up again, no perſon 
could, be ſure of king his will. 


Bur, after hearing counſel on «thi appeal, i it was ORDERED 


and ADJUDGED,, that the decree therein complained of ſhould Jour. vol. 18. 
be reverſed ; and that the appellants ſhould have the 3000/7. and P- 694- 


their ful, ſhare of the; orphanage. Pork without ot the 


Simon Lloyd, Eſ 9. 0 Apen 


William Wynne, and 's his Wiſe, 


late Wife.and Adminiftratrix of A Reſpondents, 
redith Lilo 45 Eſq. deceaſed, 


ee Abril 1709. > 


TER EDI 7 H Lind, the appellant” 8 3 on the 8th of 
September, 1695, ſigned a bill or note, whereby he 
acknowledged himſelf indebted to the appellant, in .300/.; and 
on the ſame. day, he executed a bill of ſale of all his perſonal 
eſtate to the appellant, for better ſecuring the payment of 
this debt. He alſo, on the 28th of the ſame month, made his 
will; and thereby, after directing all his debts to be paid, and 
making proviſion for his younger children, appointed his wife 
Margaret. and the appellant, executors. 


On the Ln of Ofober, 1695, Meredith Liga died, at a. 


ſtance from. home, whereupon the appellant, who was then, 


A. 


88 
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. None of the authors, who have reported this caſe, take any notice of there 


ng been an'appeali; a circumſtance which, as the decree was reverſed, rendegs 
ole reports of the cafe uſeleſs, if not dangerous, 
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with him, took care of his funeral and made an inventory f 


his effecte; but che perfonal eftate of the teſtator' appearing | 


inſufficient to fatisfy his debts, the appellant renounced the 
executorſhip ; and in conſequence thereof, adminiftration was 
granted to Margaret, the widow, who applied the aſfers in pay- 
ment of ſuch of the teſtator's debts as came to her knowledge, 


and particularly, in paying the appellant a debt of 467. which 
was all that he then claimed to be due to him from the teſtator. 


However, about three years afterwards, the appellant ſer up a 
demand of the 300/. under the bill or note; and in 1699, 
brought an action againſt the refpondents, and recovered a 
verdict and judgment for 254. (the 464 before paid to him 
being deducted by the jury) the defendants being unable to 


make any good defence to that action, becauſe the aſſets had been 
applied in diſcharging debts of an inferior nature. 


But, there being ſome ground to fuſpe& the reality of the 
appellant's ſaid demand; the reſpondents, in Mzchaelmas term, 


1699, exhibited their bill in Chancery againſt the appellant, 


and alſo againft Sidney Lloyd his ſiſter, praying to be reheved 
againft this judgment ; ſuggeſting, that both the defendants had 
inſinuated to Meredith Lloyd in his life-time, the neceflity of 
ſecuring his perſonal eftate for the benefit of his children, in 
order to deprive the plaintiff Margaret, his wife, of her {hare 
of it; and that they had thereby prevailed with him to ſign and 
ſeal the note or 'bill -of the 8th of September, 1695, acknow- 
ledging himſelf indebted to the defendant Simon in zool. which 
was equivalent to the value of his perfonal eſtate ; but, that no 
money was due from Meredith to Simon, nor was any valuable 
conſideration ever given for ſuch note. 


To this bill, the defendant Simon put in an anſwers and 
thereby ſwore, that his brother Meredith was indebted to him in 
zool. and that the note was given for ſecuring the payment af 
chat debt; and he denied all fraud and ill practice, and all the 
other equity charged by the bill. The other defendant Sian), 
alſo by her anſwer, denied the fraud ſuggeſted againſt her by tix 
bull; and faid, ſhe wwas a ftranger to all the tranſattions therein flak! 
40 have happened between ber ſaid brothers, Meredith and Sumo 


To 


] 
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in chis ſtata the cauſe, reſted, umil after Sidney, Lind died; 


time when the note or bill for goal, was obtained from Meredith 
Ld. tho appellant prevailed on him to execute a deed-poll, 
granting all his goods and perſonal eſtate to the appellant, for 
ſecuring the faid 300/. as owing on a ſtated account, and, in 
conſideration of love and affection ; but, that underneath the 
ſaid note or bill, | the appellant wrote a memorandum, in the 
words following; viz. IJ, the above named Simon Lloyd, do 
hereby acquit the above named Meredith Lloyd, his executors, &c. 
of the fum above mentioned; and declare the deed of gift made by the 
ſaid Meredith, to me the faid Simon, and bearing equal date bere- 
with, war in truſt for payment of the ſaid Meredith Lloyd's debts, 
in ſome convenient time after his deceaſe, and for no other purpoſe 
«hatſoever. That both theſe inftruments were depofited in the 


Meredith's death, the appellant wrote a letter to the ſaid Sidney, 
defiring her to ſend him thoſe inftraments, which he called the 
deed, and ſtated account; that Sidney having taken copies thereof, 
returned the originals as deſired, but underneath each of the 
copies, wrote a memorandum in the words following; vis. 
This is @ true copy, taken by me Sidney Lloyd this day, being the 
4th of -Oftober, 1698, the original my brother Simon Lloyd nt 


that the appellant having in this manner, got the inftruments 
into his hands, cut f the memorandum at the bottom of the _ or 
note for 3oo!l. and then put the ſame 4 in Fuit. 


In-confequence of this diſcovery, the reſpondents in Trinity 
term, 1704, filed a ſupplemental bill againſt the appellant, 
ſtating the new matter, and praying relief accordingly ; but the 
appellant, by his anſwer, poſitively denied that there was any 
memorandum or writing under the ſaid 3000. note, declaring any 
truſt, or to any other purpoſe whatſoever; and ſwore: that the 
lad note, and alſo the bill of ſale, were really given for ſecuring 
the ſaid 300. bond fide, due to him without any manner of truſt. 


the Lord Chaneellor Couper; when it appearing in proof, that 

the defendant had threatened, that if the plaintiff Margarer 

would not ſettle her eſtate upon her ſon Fobn, he would compel 
: her 
3 | — 


when, upon ſearching her papers, it was di ſcovered. that at the 


hands of the ſaid Siduey Lloyd; that about three years after 


a meſſeriger for that day, it being drawn with his own band; and 


On the: 24th of January, 1708, the cauſe was heard before 
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P. King. 
S. Dodd. 
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her to pay the 300 I; it was dectreed, that upon the plaintiff 


making a ſettlement of the plaintiff Margaret's real eftate, to the 


Meredith, in tail; with like remainder” to het two other ſon 
Roger and Sidney, ſucceſſively in tail; the defendants ſhould pay 
to the plaintiffs 2 54.7. (which had been paid out of the Court to 
him) with intereſt for the ſame, from the time of his receiving 
thereof, together with the plaintiffs coſts both at law-and in that 
Court; and that the ſaid defendant ſhould alſo deliver up the 


ſaid note or bill for 300 J. to the plaintiffs to be cancelled. 


From this decree the defendant appealed; inſiſting, that the 

pretended copies of the ſaid note and memorandum, and of the 
ſaid bill of ſale, ought not to have been admitted as evidence; 
not only becauſe they were no evidence in law, but alſo becauſe 
they. were totally inconſiſtent with Siduey the ſiſters" anſwer; 
(of whoſe! hand writing the ſame was ſuppoſed to be) who, if 
ſhe had taken ſuch copies on the 4th of October, r698; could 
not, by her anſwer of the zoth of May, 1700, truly ſabrar, that 
ſhe was a: firanger to the accounts and trunſactions, between te 
appellant: and the ſaid Meredith: But if the matter appeared 
doubtful, yet, as being a matter of fact, it. ought to have been 
tried at law, before any decree ſhould. have been founded thereon; 
and the rather, becauſe theſe. pretended copies were not proved 
to be true copies, but were ſuſpected to be forged; as the 
reſpondent's witneſſes very much differed from, and contradicted 
each other, concerning the ſuppoſed truſt. That the appellant 
was decreed to pay coſts both at law and in equity, whereas if 
he was liable to pay any coſts at all, he ought not to pay the 
coſts at law; where he recovered a verdict upon full proof, 
and where the reſpondents plea of plene adminiſtrauit, Wis 
falſified by evidence, ſhewing that ſufficient aſſets had come to 
their hands. That the propoſal of making the ſettlement, was 
thrown out at the hearing, in order to induce the Court to decree 
againſt the appellant; there being nothing in iſſue in the cauſe 
relative to ſuch ſettlement, nor was the appellant any way con- 
cerned therein; and if any ſettlement ought to have been made, 
it ſhould have ſecured the remainder to the other children, and 
not have made the eldeſt ſon tenant in tail, who being of age, 
might bar the ſubſequent remainders. „ 11:4 en 5 
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To all this it was anſwered, that the copies were attended 
with circumſtances of undeniable credit, viz, a letter ſent by 
the appellant to Sidney Lloyd, and. proved. to be of. his hand 
writing ; her declarations to ſeyeral perſons, that ſhe did take 
ſuch copies; and proof that the ſame were found among her 
papers, after her death; and theſe concurrent circumſtances ren- 
dered the. copies proper evidence, eſpecially when on viewing 
the bill or note for 300/. it was vi/ible that ſome part of the paper 
had been cut off. That if this debt had been real, it was not 
probable the appellant would have accepted the 46/7. ſoon after 
Meredith's death, and not mentioned the 300/. but let it lie 
dormant for three years, till the aſſets, were wholly exhauſted in 
the payment of other debts. That trials at law are only proper, 
to inform the conſcience of the Court concerning facts, which 
the Court apprehends to be doubtful; but in this caſe, the 
Court was fully. convinced of the truth of the fact, by the 
concurring circumſtances which appeared to ſupport it, and 


therefore there was no occaſion for a trial. That as to the matter 
of coſts, the Court were ſatisfied that the appellant proceeded. at 
law againſt conſcience, and therefore he was juſtly condemned. 
to pay ſuch coſts as he had ſo occaſioned; nor was it. at all 
material to this queſtion, that the reſpondents plea was found 
againſt them upon the trial at law ; becauſe, tho' true in fact, it 
was not ſo in a legal ſenſe, all the aſſets having really been 
_ adminiſtered | in paying, debts of an inferior decree, which, in 
the conſtruction of law, was an undue adminiſtration, and there- 
fore the plea was in that reſpect falſified. And as to the ſettle- 
ment of the eſtate, no decree could in ſtrictneſs have been made 
to compel the reſpondents. to make any ſuch ſettlement ; but, as 
they had offered ſo to do, the Court founded its decree on ſuch 
offer, and could not do it in any other manner than as the reſpon- 


dents had offered. 


AFTER hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the ſame- ſhould be diſmiſſed, and the decree 
therein complained of, affirmed ; and that the appellant ſhould 
Pay the reſpondent William re the ſum of 104, for his coſts. 
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Vol. I. 31 05 William 


more eſpecially upon viewing the paper /o cut .as aforeſaid ; and 
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8. Cowper: 


Drcaegt 
athrmed, 
Jour, vol, 18. 
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Caſe 6g. William Henry, Earl of Bath, Sir 2 A * ET 
| mas en err and ry JP >; om 
William Sherwin, Ann G ibbs, Martin 


"Bladen, and A. his Wi” and Reſpondents 
Scher ; = ER}. 4/3; | 


I 17th January, 1799. 


Preced, in G20 OR GE, -Duke of Albemarle, was in his Une e 4 ſeiſed 
» Chan, 261. 


Gil. Rep. 2. in fee of divers manors, lands and hereditaments, in the 
Viner, vol. 4. 
1 ſeveral counties of York, Lancaſter, Lincoln, Middleſex, Eſſex, 


vol. 14. p. Hertford and Berks; and, in December 1669, he ſettled the 


\« "page ſame, after his own death, to the uſe of his ſon Chriftopher, for 


71. ca. 1. life; remainder to his firſt and other ſons, in tail male; remain- 
243. ca. 11. Nr 
522. ca. 1. der to his own right heirs. ice, P 


on the 3d of January, 1669, Duke George died; whereupon 
Duke Chriſtopher, his ſon, by virtue of the ſettlement, entred 
and enjoyed during his life; and died in 1687; without iſſue; 
after whoſe death, part of the eſtate reverted to the Crown, 
other part to one Thomas Pride, as grandſon and heir of Thomas 
Monk, the elder brother of Duke George, who afterwards ſold 
the ſame to John, Earl of Bath, the grandfather of the preſent 
appellant the Earl; and as to the reſidue of the eſtate, Elizabelb, 
Dutcheſs of Albemarle, the widow of Duke Chriftopher, who 
afterwards intermarried with Ralph, Duke of Mountague, was 
entitled to great part thereof, during' her life ; and the appel- 
lants, were ſeverally entitled under Duke Chriſtopher, to moſt 
of the ſaid real eſtate, part in poſſeſſion, and the reſt in reverſion, 
IL on the Dutcheſs's death. i 


Several years after the death of Duke Chriſtopher, a pretence was 
ſet up by Thomas Pride, that Ann, Dutcheſs of Albemarle, Duke 
Chriſtopher's mother, who had formerly been married to one 


Thomas Radford, was never married to Duke George ; or if ſhe x: 
Was, yet that her firſt huſband was then alive, and was alſo 
living at the birth of Duke Chriftopher, on the 14th of Auguſt, 


1553; and conſ2quently, that Duke Chri/topher was not 5 
lawful 
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lu ful iſſue or heir of Duke George 3 but that Pride, as the real 


heir at law of Duke George, was entitled to the whole eſtate. 


On this title, Pride cauſed an ejectment to be brought on 


jury; a verdict, upon full evidence, was given for the defendants. 


After Pride's death, Thomas Pride his ſon, upon the ſame 


jury, on. the 24th of April, 1696, a verdict was again given 
for the defendants upon full evidence. | 


Thomas Pride the ſon afterwards died, leaving three children; 
who having all died without iflue, Elizabeth, the late wife 
of the reſpondent Sherwin, became his heir at law ; and there- 
upon, ſhe and her faid huſband on the ſame pretence of title, 


different part of the eſtate, againſt Sir Walter Clarges and others ; 
and this ejectment being alſo tried at the bar of the Court of 
King's Bench by a Yor4/bire jury, on the 8th day of May, 1700, 
4 private verdi& on full evidence was given for the then 
defendants, and Sherwin and his wife being duly called, ſuffered 
a nonſuit. But notwithſtanding this, they ſoon afterwards 
thought proper to bring another ejectment on the ſame title, 
for the ſame lands, and againſt the ſame parties; and this 
being tried in the ſame manner, on the 15th of November, 
1700, a verdict was given for the defendants upon full evidence. 


But Sherwin and his wife, till reſtleſs and uneaſy, made uſe 
of various practices and contrivances to prevail upon the tenants 
of Sir Walter Clarges to attorn to them, and in part ſucceeded ; 


ne vhereupon Sir Malter Clarges cauſed an ejectment to be brought 
e gunlt Sherwin and his wife, and their tenants, as well on his 
fo Wn ſingle demiſe, as on the demiſe of the executors of Duke 


Liriſtopher ; and this cauſe being tried at the bar of the ſame 
| | | Court 


» 
> 


his own» demiſe for part of the eſtate, againſt the ſaid John, 
Farl of Bath, Ralph, Duke of Mountague, and others ; and 
this cauſe being tried at the bar of the Court of Queen's 
Bench on the 6th day of February, 1694, by a Hertfordſhire 


title, cauſed another ejectment to be brought on his demiſe, 
for other part of the eſtate, againſt the ſame parties; and upon 
the trial of this cauſe at the bar of the ſame Court, by an Eſſex 


cauſed an ejectment to be brought on their demiſe, for a 
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1 Oovurt by a Turlſnire jury, on the Ath of A 1703s a berdig 
was given for che plaintiff. V lo 

The ſingle queſtion-upon all-theſe trials.was, Whether NY 
Chriſtopher was the lawful ſon. and heir of Duke George, or not: 
The jurors upon each of them, were gentlemen of quality 
and character, in the ſaid ſeveral caunties; andd the: Judges, 
who! tried the cauſes, took great time and pains i in the wal, 
and expreſied.themſelves: well ſatisfied with: the verdicte. 


11K 


1 Notwithſtanding the uniform event of theſe five trials, 
| Sherwin and his wife: cauſed other declarations ! in ejectment to: 
be delivered for different parts of the eſtate, in the poſſeſſidn of: 
the appellants; and they alſo, took upon them to borrow money, 
and to grant ſeveral derivative intereſts. in this - eſtate, to the 
ſeveral other reſpondents ; whereupon. the appellants, in Michad- 
mas term 1703, exhibited their bill in Chancery againſt the 
reſpondents, praying that all queſtions touching the legiti- 
1H macy of Duke Chriſtopher, or concerning his being the ſon and 
heir of Duke George, might be quieted and extinguiſhed ; and 
to that end, that a perpetual injunction might be awarded, to 
ſtay all further proceedings at law upon the ſaid pretended title, 
1 apd: to prevent multiplicity of ſuits, and endleſs TWO 


| 4 „ On the 28th of June, 1709, this cauſe. was leu before 
} the Lord Chancellor Cowper; when his Lordſhip was pleaſed 
| , to ae, that the bill ſhould ſtand diſmiſſed, with colts.” 


15 T. Powys. But from this 133 the 1 1 appealed; and, on 7 
| E. Northey. behalf it was inſiſted, that a perpetual injunction ought to 
| have been granted, upon the circumſtances of the caſe; and, 
becauſe the matter, and only point. in queſtion, had undet- 


gone 10 many and ſuch ſtrict examinations, and had been ſo 

fully ſettled. by no leſs than five trials at bar, all the fame way, 

and in the moſt ſolemn manner poſſible. That ſuch -pretence 
/ -of title ought the rather to be ſilenced, becauſe Duke Chyiſto- t 
d 


pher lived near twenty. years after the death of his father 

and, during all that time enjoyed, as well the paternal eſtate 

ates. gf" the (family, as the honours: of it, in the capacity of heir 
1 male of the body of Duke George, and could not have enjoyed 

_ the (tris; had he not been ſo: That neither Thomas Prid? the 


"Father, or Thomas the fon, or Elizabeth Sherwin, in all 4 
1 "ow , 
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period, ever ſet up or pretended to have any title to any part 
of the paternal or other eſtate; but on the contrary, owned 
Duke Chriſtopher to be (as he really was) the lawful ſon and 
heir of Duke George, and ſo he was alſo acknowledged by 
King Charles II. King James II. and King William; was 
received and fat as ſuch, in the Houſe of Peers; and, under 
that title, was appointed Lord Lieutenant of ſeveral counties in 


England, and alſo Generaliſimo of the Weſtern Plantations. 


That there ſeemed a ſtill higher reaſon for a Court of Equity, 
after ſo many ſolemn trials, to interpoſe in this matter, ſince 
it was to ſilence an odious queſtion, touching the legitimacy 
of a noble perſon, ſtarted and proſecuted after his death; 


and, by the preſent method of proceedings in ejectment, the 


appellants, unleſs relievable in Equity, would be liable to 
perpetual ſuits and vexations upon the ſame queſtion. As to 
the objection, that the Common Law having fixed no bounds 


to the number of trials in ejectment, perſons were at liberty 


to proſecute in that way as often as they pleaſed, and therefore 
a Court of Equity ought: not to reſtrain their right; it was 
anſwered, that the method of trying the title to inheritances 
by ejettment, was of no very long ſtanding, for the ancient 
way of trying ſuch rights was in real actions; and there, the 
widdom of the common law had fixed proper limits to ſuch 
proſecutions, for preventing vexatious and endleſs conteſts : And, 
as ſo great an inconvenience, and even abuſe of the law was 
practiſed in this caſe, it was highly reaſonable that a Court 
of Equity ſhould interpoſe and obviate the miſchief, by grant- 
ing a perpetual injunction ; after the right, and the only 
matter in queſtion had been tried ſo often, and fairly ſettled by 
ſo many ſolemn and concurring verdicts. That there were 
many precedents, where Courts of Equity had granted perpetual 
njunQtions for quieting inheritances after two trials, and 
where only one of thoſe trials had been directed by ſuch Court; 

and it was conceived, that the reaſon in this caſe was full 
as ſtrong, where the reſpondents, by their own choice, had 


tried the ſingle point in queſtion by five ſeveral Inis. in three 
different counties. 


On the other fide it was contended, that where any perſon 
has a right of entry into lands, he may by law enter, when- 
erer, and as often as he pleaſes, and, when in poſſeſſion, may 

Vox. I. 2 + make 
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_— make a leaſe z and, if the leſſee be diſturbed, an ejectment 
ae may be brought in his name. And this right, the law had 


not thought fit to limit or reſtrain, but looked upon the 


.party's bearing his own charges, and paying his adverſary's 
coſts, to be. a proper penalty on the one, and a ſufficient 
compenſation to the other ; ſo that upon theſe terms, he might 
bring as many ejectments as he pleaſed : And therefore, to 


reverſe the preſent decree, would be directly to make a 5 


law. That the title of the reſpondents, was the title o 
heir at law, who is the favourite of the law; but that of the 
appellants, was at beſt but the title of a volunteer; and there. 
fore not to be protected againſt the heir. That for ſome part 
of the eſtate, no ejectment had yet been tried; and the reſpon- 
dents were in poſſeſſion of other part of it, which the appel- 
lants could not recover without a trial; ſo that the queſtion 
could not be conſidered as cloſed, while, with reſpe& to any 
part of the eſtate, it remained untried. And, that the matter 
in queſtion, - was purely a matter of fact, triable by a jury, 
without involving any one point, proper to give a- Court of 
Equity juriſdiction ; nor was there any one precedent of ſuch 
a decree as the appellants ſought for in this caſe, where the 
queſtion was ſingly a point of fact, between heirs at lay 
on the one ſide, and perſons claiming under a voluntary 
. conveyance on the other. . 7704 
2 Bor, after hearing counſel on this appeal, it was ORDERED 
Jour. vol. 19. and ADJUDGED, that the decree of diſmiſſion complained of, 
* ſhould be reverſed; and that the Court of Chancery ſhould 
forthwith iſſue a perpetual injunction, to ſtay the proceedings 
at law of the defendants in Chancery, and all claiming under 
them, againſt the now appellants, and all claiming under them, 
upon the pretended title of the ſaid defendants, grounded upon 
the alledged illegitimacy of Chriſtopher, late Duke of Albemar{*. 


1 
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The reporters of this caſe, have alſo omitted to take notice of the appeal; 


ſo that any concluſion drawn from the caſe ſo reported, muſt of neceffity be falſe.— 
Obſervations of this kind, may poſſibly ſeem invidious; but the author of the 
preſent work, has no ſuch intention in making them; and therefore, when” 
they occur, he wiſhes to be underſtood to mean no more, than to guard 1 
readers, of every denomination, againſt the dangerous conſequences of rely 
upon caſes, which by ſubſequent determinations are rendered of no authority: 


1 15 7 | | Richard 


an 
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Richard May, Gentleman, =» = Appellant, | Caſe 50. 
Wentworth Harman, Eq. - =- Reſpondent. 

bs roth January, 1 709. 

NE Thomas Whitley, borrowed of Mrs. Judith Lake $001. 

() and, for ſecuring the re-payment thereof, with intereſt, 

he, together with Roger Whitley, Matthew Kent and the reſpon- 

dent, as his ſureties, executed a bond to Mrs. Lake, dated 

1gth September, 1689, in the penalty of 600/. conditioned for 

payment of the 300 J. and intereſt on the gth of Marcò 
following, | 


In the year 1693, Kent and one John Mantut, his partner, 
by the order and with the proper money of Thomas Whitley, 
paid Mrs. Lake the principal and intereſt due on this bond, 
which was thereupon delivered up to Mantus, who kept it in 
his cuſtody a conſiderable time; and, before Thomas Whitley, 
aw either of them to demand a delivery of the bond, he died. 


Kent and Mantus being indebted to Philip Howard, Eſq. in 
2 large ſum of money upon bond, in which one Thomas Shep- 
- bard had become bound with them, and being inſolvent in 
their circumſtances; they prevailed with Mrs. Lake in November 
i695, to aſſign the bond to Shephard, altho' ſhe at the ſame 
time informed him, that ſhe had long ago been paid all prin- 
cipal and intereſt due to her thereon; nor did Shephard pay 
her any money, or other conſideration for ſuch affignment. 


Kent, Mantns and Shephard, being all bankrupts, Shephard, 
on the 6th of December following, with the privity of the other 
wo, aſſigned the ſaid bond to Mr. Howard, as a farther ſecurity 
tor the debt which they then owed him; but Kent ſoon after- 
wards informed Mr. Howard, that there was nothing due on this 
bond, and told him in what manner the ſame had' been fatis- 
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In Yuly, 1701, Mrs. Lake died, and James Lake her executor, 
was by ſome means, prevailed upon to aſſign his intereſt in 
the bond to Mr. Howard; but he, at the ſame time, aſſured 
him there was nothing due thereon. | 


Mr. Howard afterwards died, having made his will, and 
thereof appointed Robert Thornhill, Eſq. and the appellant 
executors in truſt, for the payment of his debts ; and Charles 


Earl of Carliſie, reſiduary legatee. 


The reſpondent living in Ireland, was a perfect ſtranger to 
the ſeveral tranſactions which had paſſed relative to this bond; 
but Mr. Howard's executors having ſent it there, and put it 
in ſuit againſt him, he made ſome enquiry concerning it ; and 
finding, that the bond had in fact, been fatisfied by the origi- 
nal and real debtor, in the manner before ſtated, the reſpon. 
dent, in Hilary term 1704, exhibited his bill in the Court of | 
Chancery in that kingdom, .againſt the executors of Mr, 


Howard, and alſo againſt the Earl of Carliſie and others, to be 


relieved againſt -the bond, and to have the ſame delivered up 
and cancelled. | 


On the 22d of November 1707, the cauſe was heard before 
the Lord Chancellor of Ireland; when it appearing from the 
depoſitions of Kent and Mantus, who were privy to all theſe 
tranſactions, that the ſaid debt of zool. and the intereſt 
thereof, was paid by Thomas Whitley in diſcharge of the bond; 
that the aſſignment from Mrs. Late to Shephard was made 
by fraud and contrivance, without one farthing of money paid 
by Shephard ; and, that Mrs. Lake and her executor, at the 
time of their reſpective aſſignments, declared that nothing wi 
due on the bond ; his Lordſhip decreed a perpetual injunction 
againſt any proceedings at law on the ſaid bond, and that the 
ſame ſhould be delivered to, and remain in the cuſtody of the 
Uſher of the Court. 


From this decree, the defendant May alone appealed; 
inſiſting, that Kent's depoſition ought not to have been read, 
becauſe he was examined to prove the payment of a debt, 


for which he himſelf was bound and liable to be ſued, uolb 
| : | a acquitted 


acquitted. on his own teſtimony ; 7 and that the depoſition ought 7 
not alſo to have been read, or. # 4 read, not credited ; F — 
there aby confeſſing himſelf a party to ſo great a fraud, as FER. D 
ing in the aſſignment of a bond, after it was ſatisfied. That 

Mr. Howard appeared to be a fair purchaſor of the bond, 

without notice of the pretended fraud ſet up by the reſpon- 

dents bill, and which he himſelf ought to have prevented, by 

taking care to have had the bond cancelled, in caſe of payment; 

and ſuch neglect, if the money was paid, ought not to turn 

581 prejudice of the appellant, who was an executor in 

K t9 ) pay debts, great part of which would never be paid, 

nf s he received the money due on this bond. And that 

the Court, refuſed to permit the aſſignment from Mrs. Lake 

to ber to be read; altho” there was an indorſement there-. 

on of, the payment to her of 411/. as the conſideration of ſuch 
aignment. 


* * 
* 


On the other ſide it was e that Mr. Kent, who 8 Harcourt. 


proper witneſs to prove ſuch payment, and was under no legal 
diſability ; inaſmuch as he remained debtor to Mr. | Howard's 
executors, by his own and his partner's bond, notwithſtanding 
his proving the bond to Mrs. Lake ſatisfied ; and that this bond 
being aſſigned, as a collateral ſecurity only for his own debt, it 
was rather his intereſt to prove that it was not paid by Thomas 
Whitky, in order that in that caſe, the appellant might have 
received a ſatisfaction out of the collateral ſecurity, in diſcharge 
of the principal e debt. That particeps criminis, in the caſe of fraud, 

was the moſt proper perſon to diſcover and prove it, eſpecially 
when, . as in the preſent caſe, what he proved was to his own 
Prejudice ; for it was plain, Mantus remained debtor to the 
appellant, as executor to Mr. Howard, in all the money for 
which he and his partner and Shepbard were bound to Howard; 

whereas, if the appellant had recovered againſt the reſpondent, 

the debt to Mr. Howard would have been pro tanto diſcharged. 

That by the concurring teſtimony of Kent and Mantus, the 
Payment of the principal ſum of 300/. and intereſt to Mrs. 
Late, with the proper money of Thomas Whitley, was fully and 
elfectually proved; and, as to the refuſing the aſſignment from 
Mrs, Lake to Shephard to be read, there was no proof i in the 
cauſe, of any payment whatſoever being made to her, at the 
Vor. I. 4 1 time 
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paid the debt to Mrs. Lake with Whitley's money, was the 8. Cowper. 


Jour. vol. 19. 


a 


Viner, vol. 13. 
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Pe 4376 conſideration of a fine of 1200/7. and a yearly rent of 10% 


vol. ig p. 5 20. 


cited by the r 53 | 30% | 
mane of Hor- alias Cotton Hooke, in the county palatine of Cheſter, of the 


an. Hin- clear yearly value of 80/7. to one Joſeph Horton, for the lives 
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tie of executing this aſſigmmnent; but, on the contrary, it 
appeared it evidence, that no money was paid in confideration 
thereof. And therefore as it clearly appeared, that the debt 
to Mrs. Lake was diſcharged, for the payment whereof the 
refpottdent was bound ; and, as the bond which ought then 
to Have been cancelled, had been afterwards raudulinth 
aſſigned, it was hoped that the decree would be affirmed 
with coſts. | 


AND atcotdingly, after hearing counſel on this appeal, it was 
ORDERED and ADJUuDGED, that the appeal ſhould be diſmiſſed, 
and the decree and injunction therein complained of, affirmed, 
and, that the appellant ſhould pay to the reſpondent the ſum of 
zol. for his coſts. | f 2 


An Horton, Widow, Joſhua Horton, 1 
| Senior, and Jeſbua Horton, Junior, g 11 


Anthony Kirton and Jobn K irton, = Reſpondents 


; ZA. "ow 31ſt January, 1709. 


OGER Whithy, Eſq. on the 21ſt of October, 1695, in 


granted a tenement and lands in the townſhip of Cotton Abbuts, 


of himſelf, and the appellants Ann his wife, and Joſhua Horton, 
ſenior, his brother; but Joſeph, not having money to pay this 
fine, on the 24th of the ſame month, made a mortgage of 
the premiſles to Sir John Manwaring, Bart. in truſt for Mr, 
Whitby ; redeemable on payment of the 1200 J. and intereſt. 


Mr. Whithy afterwards calling in ſome part of his mone), 
Toſeph Horton borrowed ſeveral large ſums at intereſt, and 
prevailed on his {aid brother Foſhua and other perſons, 0 
become bound as his ſureties for the ſame; and with the 


monies ſo borrowed, he diſcharged part of the 1200 on 
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on the gch of April. 1701, Joſeph was indicted before the 
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Juſtices of Oyer and Terminer, and gaol delivery for the county Cans 


of the city of Cheſter, for having in his cuſtody, without any 
twful authority, or ſufficient excuſe for that purpoſe, one 
preſs for ooinage, two dies for coinage, &c. againſt the form of 
the ftatute of the 8th: and gth William III. intitled, An af 


for the preventing the counterfeiting the current coin of this kingdom, 
whereby ſuch offence is made high tren; and being thereof 


lawfully convicted, judgment was given againſt him accord- 
ingly. 


la this ſtatute is the following proviſo, viz. © Provided 
« always, and be it enacted by the authority aforeſaid, that 


« this act, or any thing therein contained, or any attainder | 


«« or attainders of any perſon or perfons, for any offence. or 
« offences made treaſon or felony by this act; ſhall not in any 
« wiſe extend or be judged, interpreted, or expounded, to 
make any corruption of blood to any the heir or heirs of 
any ſach offender or offenders; or to make the wife of any 
« ſuch offender to loſe or forfeit her dower, of, or in any 
lands, tenements or hereditaments, or her title. action, or 
* intereſt to the ſame.” 


Joſepb Horton, ſoon after his conviction, made his eſcape qut. 


of priſon, and died in the city of London ; leaving the appel- 
lant Ann his widow, the appellant Foſbua Horton, junior, his 


. *deft ſon and heir, an infant, and three younger children. 


An inquifting baving been taken, and it being thereupon 
found, that the convict was poſſeſſed of the lands in queſtion, 
ſubject to Sir Fobn Manwaring's mortgage, and ſeyeral other 
incumbrances ; Fi the lands were ſeized into the hands of the 


Crown, and ſome time afterwards granted to the reſpondents, 
ſubject to an annual rent, and under covenants on their part 


to diſcharge the incumbrances. 


In Michaelmas term, 1706, the reſpondents exhibited their 
bill in the Court of Exchequer, againſt the appellants and 
other proper parties; to eſtabliſh the right of the Crown, 
and to redeem the premiſſes, and for an account of the meſne 
Profits thereof. To which bill the appellants put in an anſwer, 

| and 


«vv . — . — — at - Mateo ob — ren * 


2:6. Caſes in Parliament. 


— and thereby inſiſted on the above proviſo, as Preventing the 
corruption of the blood of the heir. 


On the 16th of May, 1709, the cauſe was heard; when 
{contrary to the opinion of Mr. Baron Price) the Court declared 
that the whole eſtate was forfeited to the Crown; and therefore 
decreed, that the plaintiffs ſhould be at liberty to redeem the 
premiſſes, and ſhould be let into poſſeſſion, and have an account 
of the rents and profits, from the time that the offence was 
committed. 


E. Northey. But from this decree,. the defendants, the widow, brother, 

L. Lutwyche. and eldeft ſon of Foſeph Horton, appealed ; infiſting, that 
the above clauſe or proviſo in the ſtatute which made this offence 
treaſon, intended to make the puniſhment as perſonal to the 
offender as the guilt, and never meant that the innocent heir, 
who was no way particeps criminis, ſhould be a ſufferer; but 
that it fully and in expreſs words, ſaved and preſerved the right 
of the heir to every thing which could deſcend or come to him 
from his anceſtor, as fully as if the anceftor had committed 
no offence at all. For, that the faving againſt corruption of 
blood preſerved the deſcent to the heir, in the ſame manner as 2 
ſaving of the land to the heir, would have prevented corruption of 
blood; and altho* the act made a new offence treaſon, yet it 
reſtrained and limited the effects of that treaſon, and confined 
the forfeiture to the offender's life. That not only the heir, but 
the widow and the reſt of the children, whoſe only ſupport the 
remains of this eſtate was, would be ſtarved and utterly undone ; 
-and the ſeveral fair and bond fide creditors of the ſaid of 10 
Horton, particularly thoſe who had become bound for him in 
conſiderable ſums, and divers workmen who had demands for 
building a large brick houſe, which was ſtanding on the 
premiſſes, muſt fail of their debts,” and be entirely. ruined, 
unleſs they could be reimburſed out of the eſtate itſelf; and 
therefore it was prayed, that the decree might be reverſed. 


T. Parker. In ſupport of the decree, it was contended, that ſaving the 
S. Dodd. blood, in an attainder for felony, might probably by implication, 
ſave the inheritance alſo ; becauſe attainders in /e/ony do not 

' forfeit any lands to the Crown, but only corrupt the blood, and 


thereby prevent a deſcent, and are the fame in conſoqueact 
1 AW, 
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law, as if the offender had died without heir, unattainted ; in 
either of which caſes, there being no perſon who can make 
title to the inheritance under the offender, his tenure is deter- 
mined ; and therefore the land, by law, may return to the Lord 
of the manor, not as a forfeiture, but as an eſcheat only for 
want of a tenant, and ſo become parcel of the demeſnes again : 
But, that the preſent caſe being an attainder for high treaſon, 
differed, toto clo, from attainders for felony. For, by the 
expreſs words of the ſtatutes, 26 Hen. 8. cap. 13. 33 Hen. 8. 
cap, 2. & 5 & b Ed. 6. cap. 11. the lands of perſons attainted 
for any manner of 4igh treaſon, are forfeited to and actually 
veſted in the Crown, againſt the offender and his heirs, and 
alſo!againſt the Lord of whom they are holden, to all intents 
and purpoſes ; ſaving the right of all perſons, except the heirs 
of him attainted. That the eſtate in queſtion was but a 
freekold, and no inheritance, nor the wife dowable thereof ; 
and was before, and until the attainder, entirely in the convict, 
either to alien to any, or to forfeit to the reverſioner, @ fortiori, 
to the Crown. That an attainder for treaſon does alienum facere, 
as much (and more) than the offender could have made or done, 
by any grant or means before attainder ; it being a rule in law, 
that whatever a perſon has power to grant, he ſhall as fully forfeit 
by attainder for high treaſon. That therefore, to ſave the eſtate by 
any implication or conſtruction, would be inconſiſtent with, 
and directly repugnant to the ſeveral ſtatutes above mentioned ; 


which expreſſly give to, and actually veſt in the Crown, all the 


right, title and intereſt, of the offender, in any lands, tene- 
ments, Cc. with a ſaving of all perſons, except the heirs of 
him attainted; and yet the heir, by : ſuch a ſuppoſed implication 
only, would totally defeat the Crown; altho” it has been 
ſolemnly held, by all the Judges of England, that no implica- 
tion ought to be admitted for a ſubject, againſt the right and 
intereſt of the Crown. Befides, ſuch a conſtruction of this 


proviſo as the appellants contended for, was contrary to the 


general rule obſerved in the conſtruction of ſtatutes; for 
wherever two ftatutes ſeem to croſs each other, ſuch expaſitioh 
and conſtruction muſt, if poſſible, be made of both, as that 
both may ſtand in force; and, in the preſent caſe it would be 
lo, if by .the attainder and the aforeſaid ſtatutes the lands were 
forfeited to the Crown, and by the proviſo, the blood not cor- 


Tupted ; for thereby the heir would continue inheritable to him, 
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— or any other anceſtor, tho' attainted of felony, or any other 
crime, except high treaſon ; and ſo this proviſo, and all the other 
ſtatutes would be conſiſtent, and have their full effect and opera- 
tion, which otherwiſe could not be. And, that it is repularly 
true, that all proviſoes and exceptions mult be taken ſtrictly; and 
here the blood only being expreſſly ſaved, no more ſhall be in- 
tended to be ſaved, for expreſſum facit ceſſare tacitum. 


Decats ACCORDINGLY, after hearing counſel on this appeal, it was 


png Fra ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed 


P. 53 and the decree therein complained of, affirmed. 


Appellant. | 


Caſe 72. Henry Mickleburgh, = 


Samuel Criſp, Clerk, — = Reſpondent. 
roth February, 1709. 


Viner, vol. 9. FF" HERE being a large, open, and unincloſed common, of 
= wn - about 300 acres, called Mic#/efenn, lying between, and 
732. c. 3. extending itſelf into the ſeveral pariſhes of Kirby-cane, Stockton, 
Gelſton, Ellingham and other towns in the county of Norfolk; 
the inhabitants of the ſeveral pariſhes bordering upon this com- 

mon, had for time immemorial, and in order to prevent a mul- 

tiplicity of ſuits, permitted a ſort of inter-commoning between 

one another upon all parts of it; and ON ak: their cattle 


were driven and fer thereon protiſcuouſly 


This right. of coitmon was deemed to belong to the reſpective 
. in each town, and taken to be a part of thoſe farms; and 
the owners of the cattle ſo fed, always paid the tythes thereof to 
the parſon of that pariſh in which their farms were fituate, and 
theſe tythes of conſequence became larger, by reaſon of the right 
or privilege of feeding upon this common. 


"The appellant rented one farm in the | Sith of Kirby-cont, 
and another in the pariſh of Stockton; and he conſtantly paid his 
full tythes to the reſpective Rectors of thoſe pariſhes, without 
any abatement, in reſpect of his feedin g his cattle upon the faid 


4 common. 
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common. The appellant alſo occupied five acres of meadow in 2 
the pariſh of Ellingham, for which there was payable a modus of Cav 
24, an acre; and which had accordingly been paid or tendred to 

the reſpondent, as Rector of that pariſh. 


But in Eaſter term, 1707, the reſpondent thought proper to 
exhibit his bill in the Court of Exchequer, againſt the appellant 
for the tythe-herbage of this meadow ground, and alſo for the 
tythes of the feed of his cattle on the ſaid common called 
Micklefenn; ſuggeſting, that he the plaintiff was well entitled to 
thoſe tythes. To this bill the defendant . put in an anfwer, and 
thereby inſiſted on the modus of 2 d. an acre for the meadow 
ground, which he was ready to pay; but as to the other demand, 
he ſtated, that the inhabitants of the reſpective pariſhes, adjoin- 
ing to the common, had time out of mind, paid tythes for their 
cattle fed thereon, to the incumbent of the pariſh where the 
owner of ſuch cattle lived, and where, in the winter ſeaſon, 
they were kept; that he had paid tythe for his cattle fed upon 
the faid common to the incumbent of Kirby-cane, in which 
pariſh he lived, and to the Rector of Stockton, where: his other 
farm lay; and that he had two parcels of Dole lands in Gelſton 
common, where he had a right to feed cattle, and cut alders ; 

but could not come at thoſe lands without driving over that part 
of the common called Mick/efenn, which lay in the faid pariſh 
of Ellingbam. 11 . 


On the 21ſt of Fuly, 1709, the cauſe was heard ; when the 
Court was pleaſed to decree, that the defendant ſhould account 
for the tythes of his cattle fed upon that part of Mick/efenr 
common, which lay in the (aid pariſh of Ellingbam; and alſo for 
the modus of 2 d. an acre for his meadow land in that pariſh. 


From this decree the defendant appealed; inſiſting, that 8. Dodd. 
tythes had never been paid, nor were any due to the reſpondent F. Page. 
as Rector of E/lingham, for the appellant's cattle fed on that part 
of the common called Micklefenn, which lay in the faid pariſh; 
and therefore, the appelant ought not to have been decreed to 
account for ſuch tythes; for, in that caſe, he would pay his 
tythes twice over, and ſuch payment would create perpetual 
luits and controverſies, as well between the Parſons as the 
Pariſhioners of the ſaid ſeveral pariſhes. And as to the modus of 

2 d. 


een 
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—— 29. an acre, the appellant never conteſted or denied the payment 
Fad ata of it, but on the contrary, was always ready and willing to pay 
it; and that therefore, in this reſpect, the bill ought to have 
been diſmiſſed, with coſts. 55 
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W. Ettricke, To this it was anſwered, that the appellant's cattle, for which 

©. Phipps. the tythes were decreed, were dry, . barren and unprofitable 
cattle ; and not by law tytheable to the Miniſter of the pariſh 
where the owner lived, for the time they were fed in the reſpon- 
dent's pariſh, but to the reſpondent as Miniſter of the pariſh 
where they were fed; and therefore, the ſuggeſtion of Paying 
double tythes, was groundleſs. That if the reſpondent ſhould 
not have tythes for the feed of theſe cattle upon the lands within 
his pariſh, the herbage of all the paſture land therein might be 
eaten by the cattle of ſtrangers, without his receiving any 
ſatisfaction for the ſame ; and there would be a non decimandb for 
the feed of the appellant's cattle, during the time they were fed 
in the reſpondent's pariſh, becauſe for that time the Miniſter of 
the pariſh where the appellant lived, could have no pretence af 
right to ſuch tythes. | 

699 = Bur after hearing counſel on this appeal, the queſtion wa 

Jour. vol. 19. put, Whether the decree ſhould be reverſed? And being refolyed 

P. 63. in the affirmative, it was ORDERED and ADJUDGED, that the 
decree of the Court of Exchequer, in the appeal complained of, 
ſhould be reyerſed ; and, that the plaintiff's bill in the Court of 
Exchequer, ſhould be difmiſſed, without prejudice to his right 
to the modus of 2 d. per acre, for the five acres of land in 
Ellingbam. n PLS 85 14“ 2015150 
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Charles, Earl of Peterborrom, Jobn, ) A 1 bac 
Lord Mor daun, and Others, 5 ppellants. Cafe 73 


gir John R and Lad y E li Sabeth 
his Wife, 8 2 


PRefpondents | 


24th F ebruary, 1709. 


Otwithſtanding the determination of the former luit, 
between the preſent appellant the Earl, and the reſpondent 
Sir Fobn* ; the Earl in 1706, after the death of Lady Mary, yg ante, 

Sir Jobn's.firſt wife, exhibited another bill in Chancery againſt Wy 
him, to be relieved touching the Northamptonſhire eſtate, which 
the plaintiff claimed under the ſettlement of 16 Charles I. and 
alſo as heir at law of the ſaid Lady Mary; and obtained an 
injunction againſt the defendant for ſtaying waſte. To which 
bill, the defendant pleaded his title under ſeveral conveyances 
from Lady Mary, his late wife; he alſo pleaded the diſmiſſion 
of the plaintiff's former bill, and the affirmance of that diſmiſ- 
non, upon the appeal to the Houſe of Peers. And, upon 
arguing this plea, on the 26th of Jah, 1707, it was allowed, 
and the injunction diffolved. e 


It was ſtated as one of the facts in the former caſe, that vide ante, 
certain leaſes which had been granted by the late Counteſs p. 15. 
Elizabeth, to one Newport, were ordered to be ſealed up, and 
depoſited with the Uſher of the Court of Chancery, there to 

remain; but this being omitted, and the Earl having by ſome 
means E the cuſtody of theſe leaſes, to the number f 1/1 
fifteen, Sir Fohn made an application to the Court in the old | | 

cauſe, that the Earl might deliver them up ; and by an order of 0 

the 21ſt of April, 1 708, the Earl was accordingly ordered to 1 

bring back the ſaid 45 leaſes, ſo as the ſame might be 1 2 1 
brought before Sir William Lacon Child, one of the Maſters of | | 

| the ſaid Court, to be by him delivered over to the Uſher of the 4 N q | 
Court, who was to keep them till further order. lit 


— — 
— Ow —_ — - ade. — 


The Earl being ſtill aifatisfied, in Hilary term, 1708, filed il 
another bill in the Court of Chancery, againſt the preſent 1 
reſpondents, to call apain -in queſtion the title of the North- | 
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T. Parker. 


T. Powys. 
4. Mounta- 
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amptonſhire eſtate, and to be relieved touching theſe fifteen leaſes, 


and that he might be at liberty to make uſe of them upon any | 
trial at law. | 


To this bill, the defendants pleaded the ſeveral fines, feoff. 


ments, recoveries and ſettlement of Earl Henry, the articles 
between him and Counteſs Elizabeth, and the decree in confir. 
mation thereof, the diſmiſſion of the former bill and appeal, 
and a ſettlement made of the premiſſes by the defendant Sir 
John, upon his marriage with the .defendant Lady Elizabeth, 
his wife; and, upon arguing this plea before the Lord Chan- 


© cellor Cowper, on the 18th of November, 1709, it was allowed. 


From this oxder, and alſo from the former order of the 2lſt 


8. Harcourt. f April. 1708, the plaintiffs appealed; and, on their behalf 
it was inſiſted, that none of the leaſes having been ſuffered to be 


read in the former cauſes, it had not yet come before the Court 
judicially, to determine whether thoſe leaſes or any of them, were 
made in breach of the articles or decree; which only reſtrained 
the Counteſs from making leaſes to leſſen the rent of the eſtate, 
but did not hinder her from making leaſes, to preſerve the eſtate 
in the name and family. That the end of the Earl's: bill, which 
was formerly diſmiſſed, was to have the deed of the 14th 
Charles I. ſet aſide as a voluntary ſettlement, and the deed of the 
16th Charles I. eſtabliſhed; which was 2 matter quite different 


from the relief prayed by the preſent bill, and therefore ought 


hot to be ſet up as a bar to ſuch relief; more eſpecially. as in 


the former ſuit, the Earl had not proper parties to be relieved 
touching the leaſes. And, that the order of the 2 1ſt of April, 1708, 
was not regular; inaſmuch as the cauſe wherein that order was 
made, had been long before abated * the death of parties, and 
was not then revived. 2 


on the 6 ſide it was contended, that theſe 10 having 
* a decree made ſo long ſince as the 28th of October, 1071 
been ſet aſide; and, by virtue of a ſubſequent order, been 
brought into Comes to remain there till further order; the 
Court, on being informed that the Earl had got them into his 
poſſeſſion, could do no leſs than order them to be brought back 


again, altho' there was no ſuit then depending between the 


Fw intereſted therein : And a practice of this kind might 
have 
3 


have been juſtly cenſured, nd r. as a te of the 


Court's authority. That the articles which reſtrained the Coun- 
teſs Elizabeth from making leaſes, were plain and expreſs as to 
all leaſing whatſoever after the 2000 J. was raiſed, during the 


life of Earl Henry, without his conſent, except for ſuch terms 


only as ſhould end at her death ; and it was thereby alſo pro- 


vided, that if the Counteſs ſhould outliye Earl Henry, the 
irticles were to be void, and in that caſe, her power of leaſing 
would have ariſen again ; ſo that it was manifeſtly the intention 
of theſe articles, that the eſtate was to be kept free from leaſes 
for the particular benefit of Earl Henry; in order that he might 
have the more abſolute power and command over it, without 
any ſuch regard had to the remainder-men, as the appellant 
apprehended. That the decree of the 28th of Ofteber, 1671, 
not only confirmed the articles, but expreſily ſet aſide all leaſes 
made contrary thereto.; and the Court moſt clearly took the 
leaſes in queſtion to be fo made, when they were ordered to be 
brought into Court; at which time jt was not ſo much as pre- 
tended, that they were not made in breach of the articles. That 
the Earl ſought to have the benefit of theſe leaſes, and to be 
admitted to uſe them, not only by his bill of Hilary 1697, in 
which cauſe they were fully put in iſſue; but he alſo made it 
part of his complaint, in his former appeal to the Houſe ; and 


yet, both his ſaid bill and petition of appeal were diſmiſſed, 


That no objection was made in that cauſe, for want of proper 
parties ; but both in the Court of Chancery, and in the Houſe 
of Peers, it was defended and determined upon the meer right ; 

nor in truth were there any parties wanting to determine 
the queſtion, whether the appellant ſhould be permitted to 
make uſe of theſe leaſes as againſt the then reſpondents, or 
not. That there was very good reaſon for allowing the reſpon- 
dent's plea to the third bill brought by 1 the appellant, upon the 
ame title, and for the ſame eftate ; it being againſt the known 
and eſtabliſhed rules of all Courts of Equity, that after iſſue 
Joined, publication paſſed, and the cauſe heard; the fame 
matters, or the ſame title, ſhould be drawn into queſtion again, 
by another original bill; for if this was once admitted, it would 


introduce perjury, and make ſuits endleſs : And much leſs 


ought ſuch an attempt to be ſuffered after an appeal to the Houſe 
of Peers, and judgment given by the ſupreme and laft reſort ; 

add in a caſe, where the reſpondents came in as purchaſors under 
| fines, 


283 


1 


70g. 
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484 Calles in Parliament. 
— Fᷓgnes, recoveries, marriage - ſettlements, and even an act of Par. 
«170g. » liament, at ſo great a diſtance of time after the leaſes had been 
| ſet aſide ; for if, after ſuch tranſactions, purchaſors could not 
| be ſafe in their title, nothing could ever be reduced to a cer. 
| tainty, or be at peace. e on 


| —.. ArTER hearing counſel for two days on this appeal, the 
Jour. vol. 19. Houſe ordered, that on the next day, one counſel on either ſide 


| P-75+77+75 ſhould be heard to this point only; via. Whether the mattter 
l * of the reſpondent's plea, allowed by the Court of Chancery, 
« and againſt which order of allowance the preſent appeal was 
* brought, be, as touching the fifteen leaſes in queſtion, in 
* whole or in part, the ſame matter which was in judgment 
before the Houſe, upon the Earl of Peterborrow's former 
, appeal, heard and judged in 1702; and counſel having 
been heard thereon accordingly, and the Houſe being of opinion 
it was the ſame matter; it was therefore oRDERED and Ab- 
JUDGED, that the orders complained 'of in the appeal, as well 
that for bringing back the leaſes into Court, as that for the 
| allowance of the reſpondent's plea, thould be affirmed. 


* 


— 


Caſe 74. John Cary, Eſ g. I Appellant, 
John 7/hite, and Others, Adminiſtrators 
1 | 42 { Reſpondenss 

of Sir Humphry Fervis, Knight, 
28th March, 1710: - 

Wins 5 OIR Hunpbry "Yervis, was the ſole owner of a thip called the 

+ <a! Mary, ,which in the year 1688, was lying in the port of 


ca. 4. 


2 Eq. or. 2b. Briffol, commanded by one Stephen Symons, and intended to be 


722. Ca. I, 


freighted from thence to Dingle harbour in Ireland; but being 
_ diſappointed in that voyage, Symons informed Sir Humpbhry, who 
lived in Dublin, that a freight could. be got for the Weſt Indie, 
if he approved of it; whereupon, Sir Humphry wrote to Sym 
to accept ſuch freight, and to take up as much money ® 
Bottomry, as would fit out the ſhip for the voyage, and provide: 


ii:  ;-..; ....'.- 1-2 4 1 lghe 
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The appellant, being a Merchant at Briſtol, entred into a 
charter- party with Symons, for the hire of this ſhip for a 
voyage to the iſlands of Tercera, Madeira, Barbadoes and Fa- 
maica, and from thence back to Brifto/; and, by the terms of 
the charter-party, the owner was to pay the ſeamen's wages, 
and provide all neceſſaries for the ſhip ; but Symons not being in 
caſh for this purpoſe, borrowed 200/. of the appellant on Bot- 
tomry 3 and alſo obtained a letter of credit from him, to his 
correſpondents in Famaica, for whatever money he might further 


want, either to repair the ſhip, or furniſh her with proviſions, or 
to pay the ſeamen's wages. 


The ſhip proceeded ſucceſsfully in her voyage to Jamaica, 
where, by virtue of the appellant's letter of credit, Symons took 
up ſeveral ſums, amounting to 789 J. 135. 1 d. for repairs, and 
other neceſſary purpoſes, and the whole of the money was 
applied accordingly ; but on the ſhip's return from Jamaica to 


Briſtol, ſhe was unfortunately loſt. 


By this accident, the 200/. which the appellant had advanced 
on Bottomry, was loſt; and he having repeatedly applied to 
Sir Humphry Jervis, for payment of the 789/. 13s. 14. which 
had been taken by Symons at Jamaica, on the appellant's credit 
as aforeſaid, without being able to obtain any ſatisfaction ; the 
appellant in January, 1702, exhibited his bill againſt Sir 
Humphry in the Court of Chancery in Ireland, in order to compel 
payment of this demand. To which bill the defendant put in 
an anſwer; and thereby inſiſted, that he gave no authority to 
Symons, to take up any money but on Bottomry ; that the loſs 


of the ſhip, was enough for him to bear; and, that no act of the 
Maſter, could bind the perſon or eſtate of the defendant, or any 


thing but the ſhip only. | 


On the 11th of November, 1706, the cauſe was heard before 
the Lord Chancellor, aſſiſted by the Lord Chief Juſtice Doyne, 
and Mr. Juſtice Dolben; and on the 19th of that month, the 
Court decreed, that the plaintiff ſhould recover againſt the 
defendant the ſeveral ſums of money taken up for the uſe of the 


ſhip, upon the ſaid letter of credit, and referred it to a Maſter 
to ſtate the account. | 
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J. Jekyll, 
T. Parker. 


above ſum of 7891. 13s. 1d. had been paid to the Maſter of 
the ſaid ſhip out of the plaintiff's effects, by virtue of the ſaid 


heard upon this report, on the 26th of November following, 
the Court directed an iſſue at law to be tried in the Court of 
Common Pleas in Ireland, whether any and what ſums were paid 
for the uſe of the ſhip. + 


to have the cauſe re-heard, which was accordingly ordered ; but 
before it came on he died inteſtate ; and the ſuit being there- 
upon revived againſt the reſpondents, as his adminiſtrators, the 
-cauſe was .re-heard on the 6th of June, 1709; when the Court 
declared, that the plaintiff was not entitled to any relief, and 
therefore ordered his bill to ſtand diſmiſſed, but without coſts. 


order of the 26th of November, 1707, the plaintiff appealed; 
inſiſting, that the ſame ought to be reverſed, and that the 
refpendents ought to have been decreed to pay him the ſaid ſum 


- maſter of the ſhip had laid out his own money for theſe .neceſfary 


other perſon, who advanced the money for the ſame purpoſes, 
ought as well to be re- paid; the care and direction of all being 
Mill in the maſter, the charge upon the owner equal, and his 
benefit the ſame. That at common law, whatever is done by a 
ſervant, which is for the benefit of his maſter, and within the 


Cales in Parliament. 
The Maſter, by his report of June, 1 7oy, certified, that the 


letter of credit; and that the ſame was expended on the ſhip 
for ſailors wages, and other neceſſaries. And the cauſe being 


The defendant being diſſatisfied with this direction, applied 


From this order of diſmiſſion, and alſo from the Side 


of 789/. 135. 1d. which was expended on the ſhip, together 
with intereſt and coſts ; becauſe it was admitted, that if the 


purpoſes, the owner muſt have re- paid him; and therefore any 


truſt and duty.of his place, binds the maſter as if done by him- 
ſelf; and in a voyage, the maſter of a ſhip is the owner's ſervant, 
whoſe duty requires him to provide neceſſaries for the ſhip, it 
being the owner's intereſt that they ſhould be provided; ſo that 
whatever the maſter neceſſarily takes up and employs for that 
purpoſe, the owner is bound to pay. And that by the cuſtom of 


fond © SL 8 2 — 1 1 2 + 


a 
merchants, it is well known, and was ſo proved in the caule, 0 
that if the maſter be ſupplied with neceſſaries for the ſhip, ) i 
the order or credit of any freighter, the owner is liable to pa) 2 


ſuch freighter ; and, on that ground, it is cuſtomary o 
__ | - freighters 
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freighters to furniſh Maſters of the ſhips they take to freight, 
with letters of credit for whatever money they may happen to 
want, for the neceſſary ſervice of the ſhip. | 


On the other ſide it was contended, that it would be of 
moſt dangerous conſequence for the Maſter of a ſhip, to charge 
the perſon or eſtate of his owner, with what money he ſhould 
take up, on pretence of providing for the ſhip, without an 
expreſs power or authority for that purpoſe; for that the law 
of merchants had never carried it farther, than to inveſt the 
Maſter with a power of mortgaging, or charging the ſhip or 
cargo with ſuch money. That in the preſent caſe, the money 
could not be laid out by the appellant, or his factors, upon the 


{ranger to them, but principally becauſe he had, for two years 
before, failed in his circumſtances and loſt his .credit ; nor 
was it even pretended, that Sir Humphry ever gave any authority 
to the Maſter to take up money, otherwiſe than on bottomry. 
That if Sir Humphry's perſon or eſtate was 4n all events hable 
to make good this 7891. 13s. 1d. beſides the 200/. advanced 
on the bottomry bond; and which, in caſe the ſhip had 
returned ſafe to Briſtol, he would have been anſwerable for; he 
muſt of neceſſity have been a very great foſer, as the ſhip coſt 
at firſt but 7ool. and her freight, in that event, would not 
have brought above 600/.; and therefore, if Sir Humphry 
himſelf had been at Famaica, he never would have conſented 
to take up money for preſerving that, which would have 
been ſo much to his loſs. And that the appellant's intereſt in 
the ſhip, by having 2001. on .bottomry, at a large intereſt, to 


and therefore, whatever money was laid out in Jamaica, ought 


Jet to be diſcounted out of the ſhip and freight, ſo far as 
it would extend on it's return. 


Bur, after hearing counſel on this appeal, it was ORDERED 
and ADJUDGED, that the orders ar decrees therein complained 
of, ſhould be reverſed:; and that it ſhould be tried on a feigned 
ſue, in the Court of Common Pleas in Treland, when, and 


% the Court of Chancery in Ireland ſhould direct and appoint ; 
| whether 


credit of Sir Humphry Fervis;; not only becauſe he was a total 


be paid on her return, was much greater than Sir Humphry's ; 


to be conſidered as laid out on account of the appellant, but 


Deckers 
re verſed. 


Jour. vol. 19. 
p. 130. 
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| Caſe 75. The Right Honourable Thomas, Earl of | 


aus Viner,vol.19. 
. 360. ca. 4. 


44g} Glenorchy His capital houſe and manor of Gunnenſbury, and all his lands 


2 Whether any, and what ſums of money were neceſſarily laid 
710. | | A | 

ker Out by, or by the order of the appellant, for the payment of 
ſeamens wages, proviſions or otherwiſe, for the neceſſary repairs 
and uſe of the ſhip in the appeal mentioned, during the 
voyage mentioned in the charter-party in proof in this cauſe; 
which ſums ſo advanced or laid out, were to be paid by the 
reſpondents to the appellant :. And it was further ordered, that 
in order to the trial of the iſſue above directed, the faid Court 
of Chancery in Ireland, was to give the neceſſary rules aud 
orders for that purpoſe. | | 
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"Frans, and Aer, Cornch of Appin 
Stamford, his Wite, Ns Ps he 


Sir Jobn Hobart, Bart. an Infant, - Reſpondent, 
Het Z. Jon Off + 4 £446 
DO e ene, G4. zoth March, 1710. 
IR Yohn Maynard, by his will, dated the 21ſt of Marc, 
1689, deviſed to his wife, afterwards Counteſs of Suffolk, 


Cited in Lord 


SO Tons in the pariſhes of Ealing and Acton, in the county of Middl. 
3 Talbot, (2x, for her life, to her own uſe; and the reverſion thereof, 
3 together with the manors of Clifton, Hardmead, Burleon and 
Beer, and all other his eſtate in England, he deviſed to hi 

ſaid wife, Richard Lord Gorge, and Maynard Colcheſter, Bid. 

and their heirs, upon the ſeveral truſts in his ſaid will men- 

tioned:— Then follows this clauſe, * My will is, that mi 

<< ſaid truſtees and their heirs, (after the death of my ſaid 

„ wife) convey the ſaid manors of Clifton and Hardmead, to 

s the uſe of, or in truſt for, Sir Henry Habart and PFlizabeth 

4 his wife, for their lives, and the life of the longer liver of 

/ «© them; the remainder to the firſt ſon of the ſaid Elizabeth for 

„ gg years, if he ſhall ſo long live ; the remainder to ; the Nein 

«« males of the body of ſuch firſt ſon; the remainder to al 

* — — « and 
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« and every the ſons of the ſaid Elizabeth for 99 years, if every 
« ſuch ſon reſpectively ſhall fo long live; the remainder to 
« the heirs males of every of them, to take not jointly, but 
« ſucceſſively one after the other, according to the births of 
« each of them; the ſons to take the term of 99 years, with 
« immediate remainder to bis ſaid htirs makes ; the remainder 
« thereof to Mary Maynard (now Counteſs of Stamford) for 
« her life z the remainder thereof to all and every her ſons, 
« for ſuch like term of 99 years; and with remaindet to the 
« heirs males of the body of every ſuch ſon, immediately afttr 
« ach term. And that the ſaid manor and advowſon of Beer, 
« and the reverſion of the ſaid capital meſſuage and manor bf 
« Gunner/ouzy, and the manor of Hurlion, ſhall be (by advice 
« of counſel) conveyed to, of to the uſe of Mary Maynard 
« (now Counteſs of Stamford} for life, without inipeachment 
« of waſte, other than in houſes ; and after; the remainder to 
« all and every her ſon and ſons, for 99 years; if ſuch ſon 
« ſhall ſo long live; with ſeveral remainders to the heits 
© males of the body of every ſuch ſon; they, and all the heirs 
males of their bodies, to take ſucceſiively according to their 
« age, and birth, and ſeniority of every ſuch ſon reſpectively; 


* each ſon to take the ſaid term, with remainder immediately to 


* bis ſaid heirs males; and, after the determination of the ſaid 
« eſtates, and failure of ſuch heirs males of their reſpective 
« bodies; the remainder thereof to the ſaid Elizabeth Hobart, 
« and the ſons of the ſaid Elizabeth, with ſuch terms and 
* remainders to the Heirs males of their bodies, as is formerly 
for the other lands expreſſed; the remainder of all the 
© eſtates in England to John Leigh, Maynard Colchefter and 
Henry Colebefter, and their heirs, during the life and lives 
of the ſaid Sir Henry Hobart and Dame Elizabeth his wife, 
and of the ſaid now Counteſs of Stamford, for to preferve 
the contingent eſtates ; and to no other ule or purpoſe.” 


In O O aber, 1690, the e died; leaving Donne Elizabeth 
Hobart and. the Counteſs. of Stamford, his grandaughters and 


co-heirs at law; but neither of them had any male 1 living 
at the time of his death. 
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e. relative to the teſtator's will ;, an Act of Parliamet, 
Was paſſed i in the year 1694. intitled, An act for Jettling ile 


and enjoyed by ſuch perſon and perſons, to and for ſuch ęſtates an 
Intereſts, and under and ſubjet to ſuch charges, limitations ai 


as if the ſaid Counteſs of Suffoik was dead. And in this act 
was a proviſo, that the Earl of Stamford and Sir Henry Hehurt, 
ſhould have ſeveral terms of gg years (in caſe they ſhould ſo 


Tſe OY wives limited, or appointed T9 the 22 Tit 


7 e their 7 ſon, and | ſeveral daughters. 107 : 


ter and others; praying, that the truſtees might convey the 


the ſaid act of Parliament. RY TN ad. N 


Lord Gorge and Maynard Colcheſter ſhould forthwith execute 


4% 5 aig. will, and the words of the aft of Parliament and 


ky chen nes arlsment. 
Diyers controverſies afterwards ariſing, between. 
— H and his Lady, 3 appellants, 


£ Sit Heny 
and the 3 of 


ate of Sir John Maynard, Knt. deceaſed. ; : whereby. ait was 
inter alia enacted, that the real eſtate. by the ſaid Si \Jabn 
Maynard s will, given or appointed, ſhould go unte, and 4 


appointments, and in ſuch manner and form, as is in the ſaid nl! 

expreſſed, and ſubject to the proviſoes in the ſaid act; and the 
laid truſtees were thereby authoriſed and impowered, to cone 
the faid manors and lands immediately unto ſuch. perſon and 
perſons, and for ſuch eſtate and eſtates, as the ſame were in 
and by the ſaid will limited and appointed to be convtyed, 


to 


long live, and ſurvive their ſaid wives) in the premiſſes 


71 dd 
Sir Henry Hobart and his Lady afterwards died Wel iſſue 


} 38d} A 

115 Eaſter term, 1707, the. reſpordent. exhibited his bim 
the Court of Chancery, againſt the appellants and the Fall 
and Counteſs of Suffolk, the Lord Gorge, and Maynard Coltheſ- 


fad manors and premiſſes, accordin g to the teſtator's Vun and 


Sen 
On the 24th of Jannory, 1707; the cauſe was „ band, ako 


the Lord Chancellor Cowper ; when his Lordſhip decreed; thit 
the defendants the Earl and Counteſs of Suffolk, Richard, 


conveyances of the aid Sir Jobn Maynard 's real eſtate, according 


that a Maſter ſhould ſettle the een ſo to be executed. 
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„Aeebräiügly, the Maſter ſettled and allowed the draft, : ff a . 
conveyance, Whereby tlie faid eſtate was mentioned to be 

eotiveyed to Thomas C. arter and Charles Clayton, and their Nie ; 
zabendum, to them and their heirs: To the ſeveral gſer, intents 
and pur poſes in the ſaid will and att of Parliament limited, expreſſed 
and agate and fo and __ no rns uſe, intent or purpoſe what- 


de. 


IE) 


To the Maſter's report of this draft, the phaintifk 8. 
"for that the premiſſes ought at leaſt to have been limited co 
the uſe of the ſaid Carter and Clayton, and their heirs; and 


only in traſt for ſuch perſon and perſons, and ſuch eftate and 
eftates, as were in and by the ſaid will and act of Parliament 


limited ; whereby the legal eſtate might be veſted in the ſaid 
truſtees, for the better preſervation of the contingent limitations, 
which otherwiſe, as the draft was prepared, were liable to be 
N hen the teſtator's intention e defeated, 3 


ee 15 


The matter of this exception came on to be heard "before 
the Lord Chancellor on the 19th of December, 1709; when 
his Lordſhip declared, That in matters executory, as in 
kaſe of articles, or a will, directing a conveyance, where the 
* words of the articles or will were improper, or informal, 
that Court would not direct a conveyance, according to ſuch 

improper or informal expreſſions in the articles or will, 
| * but would order the conveyance or ſettlement to be made 
in a proper and legal manner, ſo as might beſt anſwer the 
. uüntent of the parties; and in this caſe, his Lordſhip 
conceived the true intent of the will to be, that the eſtates 
* ſhould be ſecured, as far as the rules of law would 'admit, 1 
to the iſſue male of the reſpectiue deviſees, before the croſi-remain- 14 
* ders ſhould take place; and that it wet deſigned to be as ſtrict 4 
da ſettlement as poſſible by law: His Lordſhip therefore 1 
decreed, that in the ſaid conyeyance, where any part of the ; 
ſtate-was limited in uſe to the plaintiff for ears, if he | N 
P 99 Y | ] 

ſhould ſo long live, there ſhould be a limitation over to traſtees, | 
ind their heirs, during his life, to preſerve the contiugent® 1 int 1 
Y remainder; and then to the firſt and other ſons of the Plaintiff l 

| 


in tail male, ſucceſſively ; and where any part of the eſtate 4 
as limited to the defendant, the Counteſs of — for | 
life, 0 | 
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life, and then to the Earl for 99 years, if he ſhould: ſo Jong 
live; that there ſhould alſo be a limitation over, to truſtees, 
and their heirs, during the lives of the ſaid Earl and Counteſz, 
and the ſurviyor of them, to preſerve. the contingent uſes in 
remainder; and then to the firſt, and every other ſon of the 
Counteſs of Stamford, and the heirs male of the body of ſuch 
firſt, and every other ſon ; and then to the right heirs of Sir 


a eee 


From this decree, * Ck the Earl and Countel of 
Stamford appealed ; and, on their behalf, it was argued, tha 
the act of Parliament expreſſly enacted. That the real eſtate 
of the faid Sir John Maynard, by his will given or appoint- 
* ed, ſhould go unto, and be held and enjoyed by ſuch perſon 
and perſons, and for ſuch eſtates and intereſts, and in ſuch 
«© manner, as in the ſaid will was expreſſed ; and that the 
«« truſtees ſhould immediately convey the ſaid real eſtate to 
« ſuch perſon and perſons, and for ſuch eſtate and eſtates, as 
the ſame were in and by the ſaid will limited and appointed; 
and accordingly the decree, on the hearing of the cauſe, dired- 
ed the conveyance to be purſuant to the will, and in the 
words of the act of Parliament: And it could not be denied, 
but that, the draft of the conveyance, as approved by the 
Maſter, ſettled the premiſſes to the perſons, and to the ſame 
eſtate and eſtates, as were Iimited and appointed by the will; 
it was therefore difficult to imagine, that the a& of Parliament, 


Which was ſo very expreſs in confirming the eſtates appointed 


by the will, ever intended, that a Court of Equity ſhould 
have power to direct a conveyance to other uſes, than what were 
mentioned in the will; but the decree complained of did 6; 
and was therefore repugnant both to the will and act of Parlia- 
ment, as well as to the former decree. That Sir John Muy- 
nard very well knew, how and in what manner he could deviſe 
and diſpoſe of his real eſtate ; and, being willing. to try the 
limitation of a remote remainder to the iſſue male of the ſons 
of his daughters reſpectively (when neither of them had any 
ſons living) which, by the rules of law, he could. not limit 
in certainty, but might, perhaps, in contingency; he thought 


| fit to run the riſque of thoſe limitations taking effect, ſince 


one daughter, and her ſons, as well as the other, would have 
1 "FM chance 
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a chance for the advantage, by the contingency not happening; 
and this chance having now happened, for the benefit of the 
Counteſs of Stamford, it was hoped a Court of Equity could 
not take it away from her. That as the appellants had not 
the leaſt deſire, to alter the will and act of Parliament in any 
thing, it was not reaſonable to put them in a worſe condition, 
than the will and act had put them; by which the appellant 
the Counteſs was to have an eſtate in law, conveyed to her 
for her life, with ſuch remainders over as in the will are 
mentioned; but, by the laſt decree, ſome eſtates, directed both 
by the will and act, were totally omitted; and other eſtates, 
not mentioned therein, were newly created; and this, under 
pretence of preſerving the contingent remainders, when it had 
not yet been determined, whether they were good or not, and 
which, by this order, were endeavoured to be made good: 
So that in effect, a new will was thereby made, and the validity 
of theſe remainders prevented from being tried at law. That 
if Sir Henry Hobart and his wife were living, it might very 
well be ſuppoſed, no objection would have been made to the 
draft of the conveyance, as ſettled by the Maſter ; for then, 
they and the appellants would have been upon an equal foot; 
but the life eſtates of Sir Henry Hobart and his Lady being 
determined, and the firſt term for gg years being now veſted 
in poſſeſſion in the reſpondent, their only ſon ; the limitation 
to the heirs male was endeavoured by this new-intended 

conveyance to be made good, after the advantage of its being 
void, had accrued to the appellants ; and, to carry the limi- 
tations of the eſtate farther than could be done, with reſpect 
to the Counteſs, ſhe having, at preſent, no ſon to take the 
term for 99 years; ſo that as to her, that term, by this 
conveyance, was quite loſt, altho' there could be no reaſon 
given, why the deaths of Sir Henry Hobart. and his Lady, 
ſhould prejudice the appellants. That it muſt be agreed, 


ſeveral of the limitations in the will were contingent, and 


being an attempt to create a perpetuity, and a new mode 
of tettering eſtates, which had not been countenanced either 
in the Courts of Law or Equity; and therefore, there could 
be no reaſon to aſſiſt this project in Equity, beyond the words 
of the will and a& of Parliament. And if all the contingent 
uſes in remainder, after the term of 99. years to the firſt ſon, 
TOLL 4 F were 


might either never happen, or be deſtroyed ; the will itſelf 
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— were void; the reverſion of the whole eſtate would deſcend 
do the appellant the Counteſs, and the reſpondents, as heir, 

at law of Sir John Maynard; which would be equally for their 
advantage. That it was conſiderable, how far the act of 
Parliament would make good theſe contingent limitations, and 
ſupply the want of particular eſtates to ſupport them ; but, 
as the teſtator himſelf was not poſitive they were good, ſo 
he intended to leave them to the determination of the law, 

when there ſhould be a proper occaſion, and to let them ſtand 
or fall, by legal rules: And therefore, it was conceived to be 
unjuſt, for a Court of Equity, in direCting a conveyance to be 
executed by truſtees, which was only a collateral matter, to 
attempt the omiſſion of ſome eſtates, and the creation of others, 
to make good theſe new-invented contingencies and limitations, 
and to prevent the legal determination of their validity. 


T. . On the other ſide it was contended, that the decree com- | 


R. Eyre. plained of, was perfectly right and juſt, and that a conveyance 
conformable thereto, was moſt agreeable to the will and act 
of Parliament. For that Sir John Maynard did not intend his 
will for a conveyance, but only as directions for a ſtrict ſettle- 
ment; and that his real eſtates ſhould be conveyed in ſuch 
manner, as that they might be ſure to go to ſuch perſons, and 
for ſuch eſtates, as he had by his will appointed; and for: this 
reaſon, he directed his truſtees to convey, by advice of counſel, 
and to the uſe of, or in truſt for, Sir Henry Hobart and Eliaa- 
.beth Hobart, for their lives, with remainders over; thereby 
giving his truſtees a latitude, either of veſting a legal eſtate, or 
conveying a truſt, as might beſt conſiſt with the law, and 
ſerve the intent of the teſtator, when ſuch conveyance ſhould 
be executed, which he deſigned ſhould not be done, till after 
the death of his wife; during which time, ſons might happen 
to be born. That in caſes of executory articles, for the ſettling 
of eſtates, in proſpect of future conveyances to be afterwards 
made, it was uſual for Courts of Equity to help informal: 
ties, and ſupply defects; eſpecially when the things ſupplies, 
were neceſſary to ſupport the main intent of the parties, and 
to carry ſuch articles into execution, according to that intent, 
ſo far as it might agree with law, tho' not ſtrictly according 
to the words and penning of the articles; and 4 fortisri, would 

Courts 
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was only executory, by a conveyance to be made. That the 
plain intent of the teſtator was, that the manors of Clifton 
and Hardmead, which by the will were limited to the reſpon- 
dent for 99 years, if he ſhould fo long live, ſhould go to the 
iſue male of his body, before the remainder limited to the 
Counteſs of Stamford, ſhould take place in her, and her iſſue 
male; and, in like manner, that the Devonſhire, Lincolnſhire 


ſhould go to her iſſue male, before the remainder thereof, 
limited to the reſpondent, ſhould take place in him, and his 
iſue male; and this intent, was not only well purſued by the 
decree, but could not be ſupported by a conveyance made in 
any other manner, than as thereby directed. For by a.convey- 
ance made, purſuant to the draft allowed by the Maſter, and 
contended for by the appellants, the iffue male of Sir Jobn 
Hbart would be totally defeated of that part of the eſtate 
which was allatted to them; and the ſame would immedi- 
ately, upon the death of their father, come to the Earl and 
Counteſs of Stamford ; becauſe, at the inſtant of executing 


will for Sir Tobn's iſſue male would be entirely void, for want 
of a freehold to ſupport them ; and .therefore, ſuch an eſtate 
was always inſerted in conveyances, for the ſole purpoſe of 
ſupporting theſe contingent remainders, altho' a freehold fo, 
limited to truſtees is oy artificial, and meer matter of 
form, to make the conveyance good. Beſides, immediately 
after executing ſuch a conveyance, as was contended for on 
the other ſide, it would be in the power of Lord Stamford 


contingent eſtates and interefts in the whole real eſtate, 
limited by the will to the iſſue male of the Counteſs; 
and likewiſe the contin gent eſtates and intereſts, thereby alſo 
limited in the Devonſhire, Lincolnſhire and Middleſex eſtates, to 
the iſſue male of the reſpondent ; which is utterly repugnant 
to the whole intent and deſign of the will. That the a& of 
Parliament made no alteration in the will, as to the point in 
queſtion; it only haſtened the time for the truſtees to convey, 
een in the life-time of the Counteſs of Sfolk, and in ſome 

, | other 


Courts of Equity do ſo in the caſe of a will, where the ſame 


and Middleſex eſtates, which were limited to the Counteſs, 


ſuch a conveyance, the contingent remainders intended by the 


alone, by fine, feoffment, or other conveyance, to deſtroy the 


Decree 
?ficmed. 
Jour. vol, 19. 
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the 25th of September, 1696, were entred into between the 
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other particulars, not relative to the queſtion ; but, in 1 
other reſpects, the act confirmed the will; and, being ſtrialy 
relative to it, the intent of the will ought to be the rule fr 


the conveyance. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 


and the decree therein complained of, affirmed. 


1 


George Ball, - - — Appellant, 


Fohn Coggs, William Dockura, wn 
Mary Chaffin, * 


3d April, 1710. 


Ref; pondents. 


HE reſpondents being entitled to the benefit of certain 

letters patent, which had been granted to one Thomas 
Neale, for the ſole making and vending of braſs and . braſs 
wire ; they, in the year 1691, entred into a copartnerſhip with 
ſeveral other perſons, to carry on the invention by a publick 
ftock ; and, for that purpoſe, raiſed above 12,000/. ered 
proper works at Efher, in Surry, hired foreign workmen, and 
carried on the undertaking at a great expence, but with ſo little 
profit, that in a few youu the greateſt part of their e Was 


AS. * a 75 


The 8 1 been recommended to * Campa. 
as a perſon well ſkilled in works of this nature, and having 
pointed out to them proper methods of retrieving the ruinous 
ſituation of their manufactory, certain articles, bearing date 


reſpondents, on behalf of themſelves, and the reſt af the 
Company, of the one part, and the appellant of the other 
part; whereby the appellant was appointed agent, manager, 
director and overſeer of the works and workmen at | Et, 
during his life, and the reſpondents covenanted to pay him 75. 


ber ann. and to find him and his family convenient hdbita- 
1 1 Ition, 


| 100 
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ton, coals and beer; and further, that during the time the 
faid Works ſhould continue at Eſber, or elſewhere, and the 


appellant aud live, they would pay him over and above the 
781, per ann. 33. 6 d. for every hundred weight of braſs wire, 


that ſhould be made by bim, or any other perſon during his life, 
by the order, inſtruction or appointment of the reſpondents, 


or their partners, provided it was equal in goodneſs to a 


pattern therein mentioned. And certain ſtipulations were alſo 


made by theſe articles, for the benefit of the appellant's wife, 


in caſe ſhe ſhould happen to ſurvive him. 


The appellant accordingly entered upon his employment, 
and conducted the works.in ſo proper and ſucceſsful a manner, 


that the price of the braſs wire made there, was advanced 


above 40/1. per ton. 


But in September, 1698, ſome diſputes ariſing between the 
appellant and the reſpondent Coggs, the appellant was, by an 


order in writing, removed from his ſaid ſervice ; and, in 


Hilary term, 1703, he exhibited his bill in Chancery againſt 


Coggs and the two other reſpondents, for a ſpecific perform- 


ance of the articles; whereupon the reſpondents brought a 


croſs bill againſt the appellants, to be relieved againſt theſe 
articles, on a ſuggeſtion of improper conduct and behaviour in 


him. 


Both cauſes were heard before the Lord Chancellor Cowper, 
on the 2oth of February, 1706 ; when his Lordſhip declared, 
That the plaintiff did not appear to have committed any 


miſdemeanor, or to have miſbehaved himſelf in the manage- 
ment of the works, ſo as to forfeit the benefit intended 


him by the articles; but that on the contrary, it appeared, 
that the plaintiff was an able and underſtanding man, in 
the affairs he undertook for the Company's ſervice; and 
had been very uſeful to them, in curing the miſchiefs which 
„the works lay under, and in improving the ſame; and that 
the conſideration of the plaintiff's reſtoring the works in 
ſuch manner as he had done, was the conſideration of the 
great reward he was to have by the articles; that .there- 
fore, the plaintiff was well entitled to all the advantages 
coming to him by the faid articles, except rhe 4s. 6d. 
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ce payable to Bim, for every hundred weight of braſs wire, made u- 
« the mills, which his Lordſhip conceived was intended ay , 
reward attending the produce of the works, during ſuch. time on h 
* as the plaintiff ſuperviſed the ſame; and that he was nat 
entitled to it fince:” It was therefore decreed, that the 
Maſter ſhould take an account between the parties, and ſee what 
was due to the plaintiff for the 3s. 6 d. for every hundred 
weight of braſs wire made at the mills, during the time that he 
Superviſed the works ; that the articles ſhould be performed by 
the parties thereto, for .the future ; that the plaintiff ſhould 
repair to the works again, and act according to the articles, if 
the defendant Coggs ſhould require the ſame ;, and that the plaintiff 
ſhould be paid his ſalary according to the articles, until the 
Further order of the Court. "XN 


The Maſter, by his report of the 14th of November, 1707, 
certified, that there was then due to the plaintiff for his ſalary 
of 78 J. per ann. and the intereſt thereof, 781. 8s. 10 d.; and 
by another report of the 28th of January, 1708, he certified, 
that there was due to the plaintiff for the 25s. 6d. a hundred 
of the braſs wire made at the works, during the time that 
he ſuperviſed the ſame, and for coals, ſmall beer, and other 
perquiſites, which he was to be allowed by the articles, 284/. 
11s. 6d. And both theſe ſums, amounting together to 1066“ 
og. 4d. the defendant Coggs, afterwards paid to the plaintiff in 
purſuance of the decree; and alſo the growing payments of his 
ſalary of 78 J. per ann. and 10s. per week, for coals, {mall 
beer, and other perquiſites, ſince the date of .the . Malter's 
laſt report. „„ | 0 

But from ſo much of the decree, as related to the 36. 6 d. per 
hundred for the braſs wire, the plaintiff appealed.; inſiſting, 
that this allowance ought to have been made to him, as well 
ſince he was removed from the management of the works, 6 
for the time he ſuperviſed the ſame; inaſmuch, as he had been 
guilty of no miſbehaviour in his office, nor done any thing te 
forfeit the benefit of his agreement; but was always ready, a 
perform his part of the articles. That the works were {til 
carried on, according to his method, and the braſs wire made, 
was of equal goodneſs with the pattern; and therefore by the 


.expreſs words of the agreement, the appellant was entitled 0 
1 - 
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the 34. 6d. per hundred, during bis life; eſpecially, as both by 


the articles, and the decree, he was obliged, (if Coggs ſhould 
require it) to ſerve. the company, as long as he lived, and was 
therefore barred from getting his livelihood in any other capacity. 


On the other fide it was faid, that the conſideration for 


allowing the appellant, 3s. 6 d. for every hundred weight of 


wire made at the works, was, that by his calculation, the com- 
pany were induced to believe, that their charges, in making the 
wire would, by this method, be conſiderably leſſened, and their 
profit conſequently much greater; and becauſe the appellant 
was to be at the trouble and charge of ordering, preparing and 
improving the metal, according to that method, and which was 
to be deducted from ſuch allowance ; whereas he had been at no 
charges at all in the matter, nor had he in the leaſt altered the 
former method of preparing the metal, or making the wire. 
But if this were otherwiſe, yet the. reſpondents inſiſted, that by 
the articles, the allowance of 3s. 6d. per hundred, was not to 
continue any longer, than while the appellant was actually 
employed in the works; and this employment was to be only 


during the will and pleaſure of the proprietors. 


Bur, after hearing counſel on this appeal, it was oxDERED 


and ADJUDGED, that ſuch part of the ſaid decree, whereby it 
was declared and deereed, that the ſaid George Ball is not 


* entitled to 33. 6d. for every hundred weight of braſs wire 
* made at the ſaid . mills. ſince he ſuperviſed. the ſame,” ſhould 
be reverſed ; and that the appellant ſhould be allowed and paid 
by the reſpondents, 35. 6d. for every hundred weight of wire, 
made at the partners mills, during his life; but if the partners 
ſhould employ the appellant, then he was to deduct the .3s. 64; 
tor every hundred weight which ſhould be made by him, or 
under his management, ef leſs goodneſs than the pattern, 
according to the articles ; and likewiſe to be at the extraordinary 
charges in preparing the metal, according to his covenant. 


A Thomas 


_— 
—— Ui ny PO An 


299 


— 
1710. 
— 


F. Page. 


Dgcree 
reverſed. 
Jour. vol. 19. 


p · 139. 


090 Caſes in Parliament. 


Caſe 77. Thomas Amory, Eſq. Adminiſtrator of 
| _ Katherine, his late Wife, * pellant. 


Henry Luttrell, Eſq. 190 - - Reſpondent. 


| Et e contra. 
| 5th April, 1710. 


N the marriage of Simon Luttrell, Eſq, with Katherine, 
the appellant's late wife, in Auguſt, 1672 ; the town and 
lands of Diſwellſton, and ſeveral other lands in Freland, of about 
pool. per ann. were ſettled on the ſaid Katherine, for her 
jointure ; and in 1675, the lands of Luttrell's-town, of about 
25ol. per ann. were limited to Katherine for life, as an addition 
to her former jointure, in caſe Simon ſhould die without iſſue 
male by her. 


On the gth of May, 1684, Simon Lurtrell granted the rents 
and reverſions of ſeveral houſes in Dublin, and of ſeveral lands 
thereunto adjoining, to Colonel Richard Talbot, afterwards Earl 
of Tyrconnel, for a term of 61 years, if Simon and Katherine his 
wife ſhould ſo long live; in traſt for, and for the ſole and 
ſeparate uſe of Katherine, during the joint lives -of her and her 
huſband Simon. In purſuance of this deed, the rents of theſe 
premiſſes, amounting to 3537. 5 6. per ann. were received for 
the ſeparate ' uſe of Katherine, from May 1684, to May 1690. 
And-on the 175th of June, in that year, the Earl aſſigned this 
leaſe to Sir Thomas Newcomen and Samuel Molyneux, Eſq. upon 
the ſame truſts. 


In 692, the Earl of Jyrconnel and Simon Lutrell, were out- 
lawed for high treaſon; and thereupon the rents of this Dub/m 
eſtate, limited to FO EO for her ſeparate maintenance, were 
ſtopped in the hands of the tenants ; but, upon complaint being 
thereof made to the Lord Lieutenant of Ireland, and on full 
examination of the matter, before the Commiſſioners of forfei- 
tures; an order was made, that the rents of the premiſſes ſo 
granted in truſt for Katherine, ſhould be paid to Sir Thomas 


ö Newcomen, her truſtee, for her uſe. By 
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By an inquiſition taken on the 8th of May, 1694, the forfei- 


tures of Simon Luttrell were found, and therein expreſs notice 
was taken of the above grant and aſſignment, in truſt for 
Katherinez and, on the 14th of June following, the reſpondent 
obtained a grant, by letters patent under the great ſeal, of the 
forfeited eftates of the ſaid Simon Luttrell, his brother ; diſcharged 
of all rents reſerved to the Crown, but under a proviſo, that the 
premiſles ſo granted, ſhould nevertheleſs remain ſubhect to all legal 
and juſt incumbrances, 


But the reſpondent, -under pretence that the ſaid truſt eſtate 


was part of his brother Simon's forfeitures, which he was 
entitled to under the letters patent; prevailed upon the tenants 
to pay their rents to him, inſtead of Katberine or her truſtee, 
and thereby deprived her of the whole ſeparate maintenance, and 
reduced her to great extremities; altho' he was likewiſe in poſ- 
ſeſſion of the refidue of his brother's eſtates, to the amount of 
15001, per ann. | | 


Mrs. Luttrell, being thus-circumſtanced, and reſident in France 
with her huſband, wrote in.the year 1695, to one Mrs. Sheldon 
in London, requeſting her to apply to the reſpondent, for the 
arrears of her ſaid ſeparate maintenance, which he ſo unjuſtly 
| detained ; and thereupon the reſpondent propoſed to Mrs. Shel- 
don, that if Mrs. Luttrell would releaſe the arrears of ſuch 
ſeparate maintenance, which then amounted to 17507. and alſo 
both her jointures, he would grant her an annuity of 2001. per 
ann, for her life; and, having got a deed prepared for this 
purpoſe, he prevailed. with Mrs. Sheldon. to tranſmit it to Mrs. 
Luttrell, in order to be executed. But ſhe rejecting this 
Propoſal, as egually unreaſonable and unjuſt, wrote ſeveral 
letters to Mrs. Sheldon, in the months of Auguſt and September, 
1695; complaining of the reſpondent's behaviour, and directing 
ber to enter into no agreement with him, but what ſhould be, in 
every point, conformable to a paper which Mrs. Luitrell had 
ligned, and then ſent to her. = 


Notwithſtanding theſe inſtructions, Mrs. Sheldon, on the 1 7th 
of March, 1695, and without any authority from Mrs. Luttrell, 
executed a deed. to the reſpondent, whereby the ſaid 3537. 5s. 
ber aun, and all arrears thereof to that time, were aſſigned and 
„ . e Ee releaſed 
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releaſed to him, in conſideration of 1001. then paid, and of 


poſſeſſion thereof, under pretence that they were granted to him 


to the arrears of the ſeparate maintenance. 
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200. per ann. to be paid in Ireland to Mrs. Sheldon, for Mrs, 
Lultrell's uſe, during the joint lives of herſelf, and her huſband 
Simon; provided, the reſpondent ſhould ſo long enjoy the 
Dublin eſtate, out of which the 3531. 55. per ann. was to iſſue. 
And the only ſecurity given by the reſpondent for the payment 
of this annuity of 200/. per ann. was a leaſe of the very fame 
eſtate, charged with the payment of the 3531. 55. per ann.; but 
without any covenant for the payment of the annuity, or of any 
other ſum towards Mrs. Luttrell's ſupport, in caſe the reſpon. 
dent ſhould by any means be deprived of that particular eſtate. 


In October, 1698, Simon Luttrell died without iffue; where. 
upon Katherine, his widow, became entitled to her jointure- 
lands ; but the reſpondent, for about three years, withheld the 


by the Crown, in 1696 ; However, in May, 1702, the recovered 
the poſſeſſion of theſe lands; but was not able to obtain any 


ſatisfaction for the rents and profits thereof, from the time of 
her hufband's death. e 


In May, 1703, Mrs. Luttrell intermarried with the preſent 
appellant ; and in Michaelmas term following, they filed their 
bill in the Court of Exchequer in Jreland, againſt the reſpon- 
dent, in order to ſet afide the deed of the 17th of March, 1695; 
and recover the arrears of the ſeparate maintenance; and alſo, 
for an account and ſatisfaction of the rents and profits of the 
Jointure-eſtate : The defendant, by his anſwer to this bill, 
admitted the receipt of the ſeparate maintenance, from the iſt 
of May, 1692, to the death of his brother Simon in 1698; and 
alſo, of the rents and profits of the jointure-lands, for three 
years after Simon's death; but he inſiſted upon the deed of 1695, 
and the payment of the annuity of 200/. per ann. thereby 
granted, in bar to ſo much of the plaintiffs demands, as related 


Pending this ſuit, the plaintiff Katherine died ; and the other 
Plaintiff her huſband, having taken out letters of adminiſtra- 
tion and Tevived'; the cauſe was heard on the 8th of February, 
1706, when the Court thought proper to diſmiſs the bill, 2 
to all the arrears of the ſeparate maintainance ; but decreed the 

£3 defendant 
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defendant to account for the rents and profits of the jointure- 
lands, from the death of Simon Luttrell, to the death of 
Katherine. en 


This account being accordingly taken, the ſum of 7101. 
was found due from the defendant for theſe arrears; which, by 
another decree of the 6th of December, 1708, he was ordered to 
pay to the plaintiff on the 25th of March, 1709, but without 
any intereſt or coſts; and upon ſuch payment, the plaintiff 
was to deliver up both the deeds of jointure, and releaſe the 
defendant from all further demands: And, as to ſome part of 
the arrears, which the defendant had not received, he was 
ordered to deliver the counterparts of. the leaſes to the plaintiff, 
who was left to recover the ſame at law, from the tenants. 


From theſe decrees, both parties appealed ; and in ſupport 
of the original appeal, it was infiſted, that Mrs. Sheldon had 
no ſufficient authority from Katherime Luttrell, to execute the 
aſſignment and releaſe of the ſeparate maintenance; and that this 
ded was obtained by the reſpondent without any valuable or 
equitable conſideration, or auy hazard run by him on that 
account. For, the 200 J. per ann. to Mrs. Sheldon, in truſt for Mrs. 


Luttrell, was made payable only out of the eſtate charged with 


the ſeparate maintenance, and even that, no longer than while 
the reſpondent ſhould enjoy the ſame; and no more than 100%. 
was paid in hand, altho' the arrears of this ſeparate maintenance, 
then due from the reſpondent, amounted to above 1200 /. That 
the appellant ought to have been allowed intereſt for the ſum 
decreed, and alſo the coſts of the ſuit; becauſe that ſum 
appeared by the report, to have been detained for ſeveral years, 
before filing of the bill. And that the appellant ought not to 
be obliged to deliver up the jointure deeds, or releaſe the 
reſpondent from all demands; before he had brought in the 
counterparts of the leaſes, and the appellant had recoyered the 
arears of rent remaining due from the tenants, which he could 
not do without having the counterparts of thoſe leaſes. 

In anſwer to this, and in ſupport of the cro/5 appeal, it was 
ſaid, that though the reſpondent obtained a grant from the 
Crown of his brother's forfeited eſtates, yet the act of Ręſumpt ion 
veſted all 7ri/h forfeitures in truſtees, from the 2d of November, 


16993 


T. Powys. 


8. Harcourt. 


3 Dod d . 
S. Cowper, 


1699 before PTY time, no. grantee was, — a  clauſe.; in the, 
act, to be made accountable ; and by another clauſe, the eſtates, 
of article-men, were ſaved to them; and therefore, Mrs, 
Luttrell claimed both her jointures before the truſtees, and 
the fame were decreed to her accordingly. That Mrs. Tag- 
trell impowered Mrs. Sheldon, by letter of attorney, to execute: 
the agreement, reſpecting the annuity of 200 J. for her; and, 
in conſequence thereof, that annuity had been punctually paid 
to Mrs. Sheldon, for her uſe, as it became due. That upon, the 
reſpondent's applying to the Parliament of England for his eſtate, 
Mrs. Luttrell petitioned to have a ſaving of her right; and a 
chuſe being thereupon offered, entitling her to the arrears from 
her huſband's death, the reſpondent objected, that being @/ f 
grantee, he was not accountable before November, 1699 and: 
this objection being corroborated, by the examination of the 
Iriſh truſtees, who declared, that they had adjudged to M 
Luttrell her jointure and arrears, only from the 2d of November 
1699, when the act of reſumption commenced ; the clauſe Ws 
rejected, and another inſerted, to entitle her to her jointures 
agreeable to the adjudication of the truſtees. But, that in order 
to fruſtrate the effect of this latter clauſe, the appellant, who was: 
regiſter to the truſtees, afterwards obtained from them a certifi=: 
cate, that they had adjudged to Katherine, her: jointure-and: 
arrears, from the death of Simon; and therefore it was inſiſted; 
that under theſe circumſtances, the reſpondent was only liable 
to account for the arrears of the jointures, from the 2d of 
November, 1699 ; that the appellant's ingenuity in obtaining the 
certificate, after the act for the reſpondent's relief was paſſed 
ought not to prevail ; and that the decree, as to this pw ought 4 
to be reverſed. | 


| | 2 

To this it was anſwered, on the part of the appellant; that 
the rents of the jointure-lands, which accrued after the death 
of Simon Luttrell, were no part of his forfeitures ; but belonged 


to Katherine during her life, and had accordingly been adjudged 
to her by the truſtees. That by a clauſe in the act for the ſale 


of Iriſh forfeitures, it was enacted, that eſtates claimed, and 
allowed by the truſtees, ſhould not afterwards be called in 


queſtion, by any perſon deriving under the Crown; that ther 
adjudication to Katherine was further confirmed by a clauſe in | 


the ſame act, which reſtored the reſpondent to the forfeiture “ 
8 2 
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| granted him by the Crown ; and that the clauſe which exempted . 
grantees from being acceuntable, extended only to the rent 
and profits of the forfeited lands, for which they would other- 
wiſe have been accountable to the truſtees; but not to the 
rents of any lands which were claimed by, and adjudged to 
other perſons. 


AccoRDINGLY, after hearing counſel on this appeal, it was Dzcnex 
ORDERED and ADJUDGED, that that part of the decree, by 88 
which the appellant's bill was diſmiſſed, as to all arrears of P. 142. 
the ſeparate maintenance, ſhould be reverſed; and that the 
reſpondent ſhould account to the appellant for all the arrears, 
and all the profits, received by him, or any other perſon by his 
order, or for his uſe, out of the lands and premiſſes contained 
in the deed of the gth of May, 1684, and thereby ſettled or 
conveyed in truſt, for the ſole and ſeparate maintenance of 
Katherine Luttrell, the appellant's late wife, by Simon Luttrell 
her former huſband; and that the ſaid account was to be taken 
by the chief remembrancer of the Court of Exchequer in 
Ireland, whe, in taking the fame, was to make the reſpon- 
dent all juſt allowances: And, as to the other matters con- 
cerning intereſt, 4t was ordered, that the appeal ſhould be diſ- 
miſled, and the decree affirmed; but without prejudice to the 
intereſt which was or might be due upon the ſtated ballance of 

' 7104, only; and that the ſaid remembrancer ſhould tax the 
appellant's coſts in the Court of Exchequer, to be paid by the 
reſpondent to him: And, that the croſs appeal ſhould be diſ- 
miſſed; and the decree, ſo far as it was not now reverſed or 
altered, was affirmed. 


* 
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Mary, Dutcheſs Dowager of Beaufort, + Appellant. Caſe 78. 


Rebecca Lady Dowager Granville, Henr 5 
Duke of Beaufort, and Others, Reſpondents. 


18th December, 1710. 11 
n N 

3 

i 


FJENRY, Duke of Beaufort, in 1657, intermarried' with the 2 25 1 I 
._ appellant, who brought him a very large fortune, and with 8 a It 


er, vol. 8. 
Whom he lived in the greateſt harmony and affection above forty 5.1 > chin ! | 
a | 7 WE 411, ca. 22, 2 Eq. ca. ab. 415. Ca, 2 lf i 


41 years. 4 


Vo. I. 


ö 
| 
| 
| 
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years. During this period, they had ſeveral children, only. 
five of whom attained the years öf maturity, and werb! then 
very plentifully provided for by the Duke, in "his Lifeutiche 
namely, the Lord Marquis of Worcefter, the eldeſt ſin: dn 
whom the Duke ſettled an eſtate of 1500/. per ann. and a 
rent-charge of 500/. per ann. beſides the family eſtate in reyet. 
ſion; Lord Arthur Somerſet, the youngeſt ſon, on whom the 
Duke ſettled an eſtate of 800. per ann.; the Dutcheſt f 
Ormond, with whom he gave a portion of 12, 500 J.; at\#'the' 
Counteſſes of Suffolk and Coventry, with each of whom he gε 
a portion of 10, ooo]. dg 0 

| | Jain 
On the 2oth of January, 1699, the Duke made his will; 
and, after ſeveral deviſes, came the following bequeſt ; viz. 
«« I bequeath the w/e of my filver-plate for the ſervice of my 
„table, that is to ſay, of all my filver diſhes, trencher-plites, 
« with my great ſilver ciſtern, with the ſilver ſconces, to my 
« dear wife, during the term of her natural life; and after her 
« deceaſe, I do hereby bequeath all the ſaid filver plate, to 
my grandſon, Henry Somerſet, commonly called Marguis of 
<< Morceſter. I do likewiſe give unto my ſaid grandſon, one 
« diamond jewel, which I uſually wear in my hat upon S.. 
« George's feaſt ; with all my Georges, parliament robes, and 
« my robes of the Order, to be laid up and preſerved, and 


e delivered to him at ſuch time, as my wife ſhall judge con- 


„ yenient.” And he appointed his wife ſole executrix. On 
the ſame day, the Duke made a codicil to his will, and thereby 
gave his wife a rent-charge of 500/. per ann. iſſuing out of his 
houſes, called Beaufort Buildings : But he made no diſpoſition 
of the reſidue of his perſonal eſtate, either by his will or codicil. 


Soon afterwards the Duke died, poſſeſſed of a perſonal 
eftate, of about 50, ooo J. value, which the Dutcheſs conſidering 


as her own property, expended large ſums of money in the 


endowment of ſeveral charities, and in other acts of piety and 
munificence; which ſhe knew was agreeable to the Duke's 
intentions, and what he would have done himſelf, if he had 
hved longer. | | 


No. interruption was given to the Dutcheſs in the enjoyment 


of this perſonal eſtate, by any of the family, for about nine 
yur 
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years after the Duke's:death ; but at length, in Trinity term, e 


1709, the reſpondents thought proper to file a bill in Chancery 
againſt het, for an account and diſtr ibution of. ; the ſurplus of | the 
Duke's perſonal eſtate, as in the caſe of an inteſtacy. 


On. the 24th of February, 1709, the cauſe was heard before 
the Lord Chancellor Cowper ; when his Lordſhip was pleaſed 
to declare, that the late Duke of Beaufort ought to be taken 
and deemed to have died inteſtate, as to the ſurplus of his 
perſonal eſtate, not deviſed by his will; and, that ſuch ſurplus 
ought to be diſtributed, according to the acts made for the better 
ſettling of inteſtate's eſtates; and he decreed an account and 
diſtribution thereof accordingly. 


From this decree, the defendant the Dutcheſs appealed ; T. Powys. 
and on her behalf, it was argued, that by the known rule of * 


law, the right to all the teſtator's perſonal eſtate, not otherwiſe 
diſpoſed of, belongs to the executor; ſo that the appellant had 
moſt undoubtedly the law in her favour. That the deviſe of 
the uſe of the plate to the appellant for life, which was the 
only legacy given her by the will, with a deviſe over at the ſame 
time, to the reſpondent the Duke, who had thereby the abſolute 
property; was not ſuch a legacy to the appellant, as could be 
conſtrued to exclude her from the benefit of the ſurplus of the 
teſtator's perſonal eſtate; it being only in the nature of an 
exception, or ſaving of the uſe of the plate to the appellant 
for her life, out of the bequeſt of the plate itſelf, to the now 
Duke; and which was perfectly conſiſtent with her having the 
ſurplus of the eſtate as executrix. That by this bequeſt, the 
general property of the plate was in the preſent Duke, the 
appellant having no more than the bare liberty of uſing it, as 
long as ſhe lived; and Courts of Equity had never yet gone ſo 
far, as to deprive an executor of the ſurplus of the perſonal 
eſtate, where only the uſe of a particular thing, and for a 
particular time, was given to the executor; and, where the 
Property of that very thing was given over to another. That 
it could not be imagined, that the late Duke, who had entirely 
truſted the Dutcheſs with the management of all his affairs, 
tor many years before his death, and who often acknowledged, 
(as was proved in the cauſe) that by her great care and conduct, 
his real and perſonal eſtates were very much increaſed, would 


4+ have 


Williams. 
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—· Have left her nothing out of his perſonal eſtate by way of 


3 legacy, either as a mark of his eſteem, or for her own conveni- 
ence, beſides the uſe of his table- plate; if he had not intended 
that ſhe ſhould have the benefit of all his perſonal eſtate, 
after payment of his debts and legacies. It was admitted, at 
the hearing of the cauſe, that if the teſtator had deviſed the 
plate to the preſent Duke, after the appellant's death, without 
any expreſs deviſe of the uſe of it to her, in the mean time; 
or if he had deviſed the plate to the Duke, reſerving the uſe of 
it to the appellant for life; in either of theſe caſes, the appel. 
lant would not have been barred of the ſurplus of the eſtate, 
by any implication; and yet, the words of the will plainly 
meant the ſame thing, and varied only from the caſes fo put, in 
the poſition of the words, but not in the mind or intent of the 
teſtator. That the intent of a will, upon the whole frame of 
it, and not any particular words by themſelves, much leſs the 
meer poſrtion of thoſe words, ought chiefly to be regarded; 
and the naming the appellant firft in the bequeſt, before any 

other, might be out of reſpe& to the dignity of her perſon, 

That it was proved in the cauſe, hat the teſtator fully intended, 

that the appellant ſhould bave the ſurplus of the perſonal eſtate ti 

her own uſe ; and this proof, as it agreed with the rules of law, 

to preſerve the legal title to the executrix, and which of 

common right the had; fo it ſhould prevent, and ought to 

rebut the conſtruction of a Court of Equity, which would 

create a reſulting truſt, and make the executrix a meer truſtee 

| for the next of kin. And, that the caſe of Foſter and 

bb — in Munt *, on which the preſent decree was founded, was mani- 
ancerys, .; | . . . . 

25 Nov. 1687. feſtly different from this caſe, in many particulars ; for in that 

Aces: caſe, the executors were ſtrangers, and had no relation to the 

oa" dae teſtator ; the legacies given to them, was a beneficial bequeſt 

1 þ T in money, for their care and pains inthe execution of the will; 

Y. 184. it did not appear, that the teſtator had any previous obligation 

to them in his life-time, nor was there any proof that he 


intended the ſurplus for them. 


On the other ſide it was inſiſted, that the appellant, by 
having a ſpecific legacy given to her by the teſtator's will, 
was excluded from claiming the reſidue of his perſonal eſtate 


as executrix; and that therefore the decree was juſt, and well 
8 warranted 


J. Pratt. 


' 
0 
| 
] 
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warranted. by the rules of equity, and by- judicial determi. — | 


nations of the Houſe, in ſimilar caſes. I | Lk | - OEADY 


Bur, after hearing counſel on this appeal, it was ORDERED Denz 
and'ADJUDGED, that the decree therein complained of, ſhould — 


Jour. vol. 19. 
he reverſed. | | | P · 176. 
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Henry Conway, Eſq. Bridget Lytton, 
Widow, and Charlotta Moſiyn, Spin- Appellants. Caſe 79. 


ſter, Infants, — — — 


Philadelphia Shrimpton, the Widow and 
Executrix, and Philip Shrimpton, the | 
Son and Heir of 7 Shrimpton, 
Eg. deceaſed,” 8 


Reſpondents. 


19th January, 1710. 


Y indentures of leaſe and releaſe of the 1 oth and 11th Viner, vol. 5. 


of December, 1664, Sir Kenelme Digby mortgaged part of 3 3 


the manor and lands of Stohedry, in the county of Rutland, 12395 5 
to Philip Earl of Leiceſter, for ſecuring 4000/7. with intereſt ca. 6 WF 


Ca. . 


at 6/, per cent.; and, by other indentures of leaſe and releaſe, _— 2 
of the 12th and 13th of December, 1664, he mortgaged the 738. ca. 2. 


refidue of the ſame eftate, to the truſtees of Lord Lumley, for 


ſecuring the like ſum of 4000 J. and intereſt after the ſame rate. 


Sir Kenelme afterwards, by certain conveyances, and by his 
will, veſted the equity of redemption of the mortgaged 
premiſſes in, or in truſt for, Charles Cornwallis, Eſq. to the 
intent that he ſhould, by the rents and profits, or by fale, 
pay himſelf what was due to him from Sir Kenelme, on an 
account ſtated between them on the 16th of November, 1664, 
and what he ſhould for the future lay out for him, together 
with the charges of the truſt; and that when he ſhould be. ſo 
reimburſed, he ſhould apply the reſidue in payment of Sir 
Kenelme's debts, by mortgage or otherwiſe, and of the legacies 

Vox. I. 4 K given 


given by his will ; and the ſurplus thereof, if any, was to by 
to the uſe of truſtees, to preſerye the contingent remaind 4 


do receive the {ame ; but ſhquld permit the ſaid Charles Cary, 


gay the ſame; and to, convey the premiſſes to him, or as: he 


- the then next general ſeal. And upon his counſeÞ ſhewing 
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under a proviſo, that they ſhould not convert the profits there. 
of to their gyn uſe, nor permit Jaun Digby, Sir Kenelme's fon, 


wallis to manage ſuch ſurplus, and receive the profits thereof, 
for the uſe of the ſaid John Digby for life, to whom Mr. 
Cornwallis and his heirs were to be accountable ; remainder tg 
the heirs of the body of John, in tail male; and for default of 
ſuch iſſue, to the ſecond, third, fourth, and other ſons of Sir 
Kenelme, ſucceſſively in tail; with remainder to his own, right 
heirs. 


In Tuly, 1665, Sir Kenelme Digby died; whereupon Mr. 
Cornwallis entered on the premiſſes; and in Frimty term, 
1667, Jobn Dighy the fon, being then of full age, filed his 
bill in Chancery againſt Mr. Cornwallis and the mortgagees 
offering to pay what was due, to them, and praying, that the 
mortgaged premiſſes might he conveyed to him. 


To this bill the mortgagees anſwered, that they were ready 
to receive their money, and convey the premiſſes to whom- 
ſoever the equity of redemption belonged ; but Mr. Digby not 
proceeding any further in the cauſe, Mr. Cornwallis and the 
truſtees, in Michae/mas term, 1669, exhibited their bill againſt 
the mortgagees, for a redemption of the premiſſes; to which 
they. put in. the ſame anſwer, as in the other ſuit. 


There being a large arrear of intereſt due on theſe mort- 
gages, and the. mortgagees having been made parties to two 
ſeveral ſuits, in which different perſons claimed to be entitled 
to the equity of redemption; they, on the. 11th of Januer), 


1669, moved. the Court, that they might be at liberty 0 
accept their money from Mr. Cornwallis, who: hadi offered to 


ſhould, appoint, ſubje& to the ſame. equity of redemption, 3% 
they were then ſubje& to; which was: ordered! accordingly, 
unleſs: cauſe. ſhould be: ſhewn. to the. contrary. by Mr. Dig ch, at 


cauſe, on the 17th, of the ſame month, it was ordered; that 
he ſhould have time to pay off what was: due to the mortgageèes 


un 


/ 
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until the latter end of the then next Hilary term; and upon 
ſuch payment, the mortgagees wete to convey the premiſſes 
to the Six Clerk of the Court not towards the cauſe, ts be 
diſpoſed of as the Court at the hearing ſhould direct; but, 
in caſe Mr. Digby ſhould fail in paying the money at that time, 
the mortgagees wete to be at liberty to take their money, and. 
convey the premiſſes, as they ſhould be adviſed. 


Mr. Digby not paying the money by the time limited, and 
the mortgagees, who had previouſly obtained jndgments in 
ejectment, being about to ſue out writs of habere facias poſſeſ- 
ſonem; Mr. Cornwallis, who was ftill in poſſeſſion of the 
premiſes, under the conveyances and will of Sir Kenelme 
Digby, applied to the mortgagees for a little forbearance ; 
and the more readily to induce them to comply with ſuch 
requeſt, he propoſed to ſtate an account forthwith, of what 
was due to them for principal and intereſt, and to make the 
whole ballance carry the fame rate of intereſt, as the original 
mortgage=money : And, in conſequence of this propoſal; certain 
articles were on the 8th of March, 1669, entered info between 
Mr. Cornwallis and the mortgagees, whereby it was agreed, 
that 4668/. 10s. 6d. was due to the Lord Lumley, and 
46761. 16. 6 d. was due to the Earl of Leiceſter, for principal, 
intereſt and coſts, on the account ſtated to the r 5th of January 
preceding; that both theſe ſums ſhould be made principal, 
and carry an intereſt of 6/. per cent. from that time; and that 
Mr. Cornwallis would diſcharge the whole on the 16th day of 
June, 1670. But Mr. Cornwallis not being able to perform 
this latter part of his agreement, the mortgagees were, in 
July, 1670, let into poſſeſſion of the premiſſes, compriſed in 
their ſaid mortgages reſpectively. 


On the 2d of July, 1672, Mr. Digby's cauſe was heard; 
When, at' the requeſt of his own counſel, it was ordered, that 
the mortgaged: premiſſes' ſhould* be forthwith fold ; and, that 
in the firſt place, the money due tꝭ the mortgagees reſpectively, 
ſhould be paid, with intereſt and coſts; then, what was due 
to Cornwallis, and the other debts and legacies of Sir Kenelme ; 
and that the overplus, if any, ſhould be paid by Mr. Cornwallis, 
to the plaintiff John Digby, or his aſſigns. 
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| Av Altho' both Cornwallis and Digby lived ſeveral years afterwards, 
and the Lord Lumley wanting his money, the Earl of Leiceſter 


*M paid him off, and took an aſſignment of his mortgage. 


In 1689, John Digby died, leaving two daughters; namely, 
| Mary, who intermarried with Sir John Conway, and by him 
i had iflue the appellant Henry Conway ; and Charlotta, who 
„ intermarried with Richard Maſtyn, Eſq. and had iſſue by him, 
the other appellants Bridgett Lytton and Charlotta Moſtyn, 


The Earl of Leiceſter afterwards died, having firſt by his 
will and otherwiſe, veſted the mortgaged premiſſes in the 
reſpondent Philadelphia and her heirs; and, upon her marriage 
with John Shrimpton, Eſq. they were conveyed to the Earls of 
Sunderland and Romney, in truſt for Philadelphia, during the 
coverture, for her own, ſeparate uſe, and wherewith Mr. 
Shrimpton. was to have no intermeddling power; and after 
her death, in truſt for Mr. Shrimpton for life ; and then to the 
iſſue of their two bodies. | 


In 1702, the appellants, as the co-heirs at law of . Fobn 
Digby, their mothers being dead, were about bringing a bill, 
for a redemption of the mortgaged premiſſes, againſt Shrimpton 
and his wife ; whereupon Mr. Shrimpton inadvertently, and 
without conſidering the tenor of his marriage-ſettlement, entered 
into an agreement with the appellants agents, whereby he 
was to give 27501. for the equity of redemption of the premiſes, 
and releaſe certain other demands upon the appellants, to the 
amount of 500/. more; and to aſſiſt them in obtaining an act 
of Parliament, to enable them to make a good title and convey- 
ance. 


A bill was accordingly brought in for that purpoſe ; but 
Mr. Shrimpton being made ſenſible of his error, made ſuch an 
3 oppoſition as prevented it from being paſſed ; whereupon, 10 
i Hilary term, 1705, the appellants exhibited their bill in 
v Chancery againſt Mr. Shrimpton and his wife; praying, either 2 
. ſpecific performance of the above agreement, or, that they might 
be at liberty to redeem the mortgages. The defendants, by 
their anſwer to this bill inſiſted, that after ſuch a length of 
poſſeſſion, 
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polleſſion, as from Tuly, 1670, almoſt forty years, the plain- 


iq ought not to be let into a redemption ; it being impracti- 
cable to account for the profits for ſo many years paſt ; and, 
as to the agreement, they infiſted that it ought not to be per- 
formed in a Court of Equity ; becauſe it was unreaſonable, not 
mutual, and void by the ſtatute of frauds and perjuries ; as not 


being ſigned by the appellants, or any perſon by them lawfully 
authoriſed. 


On the 13th of December, 1709, this cauſe (after having 
been revived upon the death of Mr. Shrimpton) was heard at 
the Rolls; when his Honour diſmiſſed the bill, as to the 
performance of the agreement ; and decreed, that the plaintiffs 


ſhould be at liberty to redeem, upon payment of the two 


principal ſums. of 4000. and 4000/7. originally lent, with 
intereſt for thoſe ſums, and coſts; and that the defendants 
ſhould account for the profits, for the time that they, or thoſe 
under whom they claimed, had been in poſſeſſion. 


But the defendants, being diſſatisfied with this decree, 
appealed to the Lord Chancellor Cowper ; and the cauſe being 
heard on the 29th of April, 1710, his Lordſhip was pleaſed to 


affrm the diſmiſſion of the bill by the Maſter of the Rolls, 


as to the agreement; and decreed, that the plaintiffs ſhould 
redeem on the foot of the accounts ſtated, on the 15th of 
January, 1669 ; and on payment of the ſaid two ſums of 4668 /. 
10. 6d. and 4676/. 165. 6d. making together 9345/. 7s. 
with intereſt from the ſaid 1 5th of January, 1669, and coſts. 


From this decree the plaintiffs appealed; and, as to the 
agreement for the purchaſe of the equity of redemption, it 
was ſaid, that it evidently appeared, by letters under Mr. 
Shrimpton's own hand, and other proofs in the cauſe, that 
there was a ſolemn, fair treaty, continued for a year together, 
before the agreement was figned, without the leaſt fraud or 
circumvention on the part of the appellants ; that Shrimpton, 


all the while knew the appellants to be infants, and that the 


equity of redemption was in them, and for that reaſon, he 
reed to give his aſſiſtance in procuring an act of Parliament 
or veſting it in truſtees; and, if a perſon of full age, would 


on valuable conſiderations contract with infants, knowing 
Vox. I. 4 


them 
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them to be fo; it was hoped, that as ſuch contract would be 
good at law, and the party liable to anſwer damages there 
for the breach of it, ſo in Equity he ſhould ſpecifically perform 
it; for otherwiſe, infants, inſtead of being favoured, as 
always are, would be in a worſe condition than perſons of 
full age. 


As to the agreement by Cornwallis, of January, 1669, for 
making the intereſt principal; it was faid, that Sir Kenelme 
Digby died within ſeven months after he had made the mort- 
gages, and conſequently there could be but half a year's intereſt 
then due; that Cornwallis, by entering on the premiſſes, kept 
John Digby the heir out of poſſeſſion, and he ought at leaſt to 


have kept down the intereſt; that he had no manner of power 


or capacity, either as grantee or deviſee, to charge the eſtate 
with a ſhilling more than was ſtrictly due; and if he let the 
intereſt run in arrear, John Digby could not prevent it, and 
therefore neither he or his heirs ought to ſuffer by it, to the 
degree of paying intereſt upon intereſt, at 6/. per cent. and 
even the like rate of intereſt for the mortgagee's coſts ; beſides, 
the arrear of intereſt was, in ſome meaſure, the fault of the 
mortgagees themſelves; who might have entered on the premiſes, 
or brought a bill to forecloſe; but which, to this day, they 
had never done. That John Digby was no party, nor even 
privy or conſenting to this agreement, tho' he was then of 
full age, and tho' he, and not Cornwallis, was the only perſon 
to be affected by it ; and it would be highly unreaſonable, it 
two third perſons ſhould, without his privity, ſtate ſuch an 
account, and make ſuch an agreement for him, as he muſt, 
at all events, be bound by, whether right or wrong. That it 
could not be pretended, Cornwallis did the leaſt ſervice to 
Mr. Digby by this agreement; for he made it on the 8th of 
March, 1669, and then confeſſed judgment in ejectment, with 


a ſtay of execution only to the 16th of June following, and 


agreed not to receive the Lady-day's rent in the mean time; 
and, that the mortgagees intereſt and coſts ſhould be made 
principal, and carry intereſt from the 15th of January then 
laſt; and in July following, he voluntarily delivered them 
poſſeſſion ; ſo that it was really making their intereſt and coſts 


in 


poſſeſſion at the ſame time; as they were to have, 1 
8 


1 
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fact received, all the rent which became due from that day. 
That this was a tranſaction ſo injurious te Mr. Digby, ſo 
voluntary in Cornwallis, there not appearing the leaſt neceſſity 
for it, and ſo clandeſtine in the mortgagees, who well knew 
that Cornwallis. was only a truſtee, and that Digby was the 
proper perſon for them to reckon with; that tho' it could 
not at ſo great a diſtance of time be proved, yet it was highly 
to be ſuſpected, that there was an improper underſtanding 
between them; or elſe, why did not Cornwallis, inſtead of 
acting in this manner, give the mortgagees actual poſſeſſion on 
the 8th of March, which was all they could have aſked of 
him? And if it ſhould once be allowed, that truſtees might 
ſecretly, and without neceſſity, ſtate ſuch accounts, and heap 
intereſt upon intereſt, it would be of dangerous conſequence 
to many heirs, on whom theſe kind of accounts might be 
multiplied, and their eſtates preſently conſumed ; for, by the 
ſame reaſon, it might be done once, it might be done annually; 
and it was contrary both to law and equity, that any man 


ſhould be bound or injured by the act of another, without his 
authority. 


On the other fide it was inſiſted, that a redemption ought 
not to be granted, after ſuch a length of poſſeſſion ; or if it 
was, that it ought to be on the foot of the accounts ſtated in 
January, 1669; and that the agreement for turning intereſt 
into principal, ought to ſtand. That under the conveyances 


and will of Sir Kene/me Digby, Mr. Cornwallis had the equity 


of redemption wholly veſted in himſelf, or in the truſtees 
ſubje& to his controul, upon a ſpecial truſt and confidence; 
and might have ſold or otherwiſe diſpoſed of the eſtate as he 
pleaſed, being only accountable to Mr. Digby for the ſurplus ; 
and certainly any prudent and reaſonable a& done by Cornwallis, 
juſt and equitable in it's nature, and not only neceſſary, but 
beneficial to the eſtate at the time, would have bound Mr. 
Digby, and conſequently ought to bind the appellants, as 
ſtanding in his place. That the ſtating the mortgagees accounts, 
and making their intereſt principal, was not a prejudice, but 


an advantage to the eſtate ; for it prevented the great expence of 


ſheriff's poundage, and other fees incident to the taking poſſeſ- 
lion, and alſo the charge of aſſigning the mortgages, which 
would otherwiſe have happened; and it could not be diſputed, 


that 


I 
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—— that if the mortgagees had aſſigned to other perſons, the whole 

—— fums paid by the aſſignees, would have carried intereſt from 

the time of payment. That the whole ſum due for intereſt 

and coſts, on the 15th of January, 1669, was liquidated at 

13451. 75.; and it would be very unreaſonable, . that this ſum - 

ſhould not carry intereſt according to the agreement ; when, 

if the money had been paid, as it ought, it would have 

produced intereſt in another place. And as to Mr. Shrimpton's 

agreement, it was inſiſted, that he was drawn in by ſurprize, and 

at a tavern, to make it; that it was unreaſonable in it's nature, 

being to give 3250/7. for the equity of redemption of an eſtate, 

not ſufficient to pay the mortgage-money due thereon by 

2000/,; that Mr. Shrimpton had no power to enter into any 

{3 agreement, touching his wife's eſtate ; but if he had, yet he 
15 | had not left aſſets for the performance of it; and therefore it 
I: | was hoped, that there was no ground for carrying an agreement, 


14 thus circumſtanced, into a ſpecific execution. 

13 Dacre AND accordingly, after hearing counſel on this appeal, it 
| * ee! 19. Was ORDERED and ADJUDGED, that the ſame ſhould be diſ- 
| 4 P. 197 miſſed; and the decree therein complained of, afttirmed. 


Caſe 80. Pilliam Grene, Gentleman, = — _ Appellant. 
Joanna Grene, W idow, and John Grene, Reſpondents. 


25th January, 1710. 
Viner, vel.g, YO HN Grene, Eſq. the appellant's father, and the reſpon- 


13 dent Joanna's late huſband, having two ſons and two daugh- 
gat v. Shew- ters by Elizabeth his firſt wife; namely, Giles and the appel- 
= "I lant, Elizabeth and Katherine; and being entitled to four 
4414. thirty-ſixth parts or ſhares of the New River Water-works, 


and indebted to Sir Thomas Meeres in goo /. x by indentures of 
leaſe and releaſe, dated the 22d and 23d of July, 1674, he 
conveyed and ſettled theſe four ſhares to the following uſes, 
viz. as to two of them, to the uſe of Sir //illiam Dolben, and 


his heirs, until Sir Thomas Meeres ſhould, out of the profits 
| | have 


\ 
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have received his debt of good. : And as to thoſe two ſhares 
ſo ſubject, and the other two ſhares, to the uſe of himſelf for 
life; and after his deceaſe, to the uſe of Sir William Dolben, 
and his heirs; in truſt to permit the appellant, and his ſiſters 
Rl:zabeth and Katherine, and the heirs of their bodies reſpec- 
tively, to receive 60/. per ann. a-piece for ever, out of the 
profits of the ſaid premiſſes; then to permit ſuch perſon, as 
the ſaid John Grene ſhould by deed or will appoint, to receive 
bol. per ann. more thereout ; and then to permit Giles Grene 
to receive the reſidue of the profits for his life ; with remainder 
to his firſt and other ſons ſucceſſively in tail male; remainder 
to his daughters in tail; remainder to the appellant for life; 
remainder to his firſt and other ſons ſucceſſively in tail male; 


remainder to his daughters in tail; with remainder, as to one 


moiety, to Elizabeth; and as to the other moiety, to Katherine 
with like limitations in tail to their reſpective iſſues, male and 
female; and with croſs remainders over to each of them: 
But ſubject to a proviſo, that if Elizabeth or Katherine ſhould 
marry in their father's life-time, and reſpectively receive from 
him a portion of 1000/7. then the truſt for the payment of 
their 60/. per ann. was to ceaſe, 


This being a voluntary ſettlement, and John Grene having, 
after the death of his firſt wife, married the reſpondent Joanna, 
by whom he had iſſue the other reſpondent ; he, by indentures 
of leaſe and releaſe, dated the 8th and gth of September, 168 5, 
re- ſettled the premiſſes, and in ſome meaſure varied the 
former limitations; but ſtill, the appellant's 607. per ann. 
expectant on the death of his father, and his contingent eſtate 
for life, with remainder to his ſons ſucceſſively in tail male, 


expectant on the death of his brother Giles without iſſue, were 


preſerved. — — 


The appellant turning out to be an extravagant young man, 
and his father being apprehenſive, that his future intereſt in 
the eſtate, might become a prey to ſharpers ; by articles, dated 
the 29th of June, 1694 ; agreed to pay him gol. and to ſettle 
a annuity of 100/. per ann. on truſtees, for the appellant's life; 
in full ſatisfaction for his 60“. per ann. after his father's death, 
and of his future intereſt in the premiſſes, upon the contin- 


sency above mentioned. And this agreement was mutually 
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executed by both parties, by two ſeveral deeds, bearing Gat 
reſpectively, the 5th of July following. 


In June, 1696, Giles, the eldeſt ſon, died withous ihe; 
and in January, 1702, Jobn, the father, made his will, and 
thereby deviſed the ſaid four ſhares of the New River water, to 
the reſpondent Joanna; and made her ſole executrix, and reſi- 
duary legatee. 


Is avbilnt, in Michaelmas term, 17000 after the death of 

his father, exhibited his bill in Chancery againſt the reſpon- 
dents; to be relieved againſt the articles and deed of 169, 
ſuggeſting, that they were obtained from him by ſurpriſe, and 
other unfair means, and without any adequate conſideration; 
or, if his annuity of 100/7. ſhould be eſtabliſhed, that he might 
receive the ſame free from taxes, which the defendant Joanna, 
had thought proper to deduct; and that ſhe might pay him 145/. 
being the amount of the taxes ſo deducted. 


On the 11th of November, 1709, the cauſe was heard before 
the Lord Chancellor Cowper ; when his Lordſhip declared his 
opinion, that ſuch right and intereſt as the plaintiff had under 

the ſettlement of 1674, was well conveyed to his father by the 
articles and deed of 1694; and therefore decreed, that ſo 
much of the bill as ſought to have an account under the ſettle- 
ment of 1674, and to ſet aſide the articles and deed.,of. 1694, 
ſhould ſtand diſmiſſed, without prejudice to the appellant's ue: 
- But as to the annuity, his Lordſhip declared, that the fame 
ought to be free from taxes, and decreed the payment thereof 
accordingly ; but did not think fit to give coſts on either fide. 


From this decree the plaintiff appealed ; inſiſting, that the 
ſettlement of 1685, was an unjuſt attempt, to break in upon 
that of 1674 ; that the agreement of 1694, being gained by 
ſurpriſe, and without adequate conſideration, was a continuance 

of the ſame fraud; and that having prevailed in the matter of 
taxing bi annuity, he + ought to have had his coſts. 


Nuts: to this it was anſwered, that the ſettlement of 1685, 
did: not injure the right of the appellant, or his iſſue male, but 


left the fame as it ſtood upon the ſettlement of 19784, nor * 
4 


his iſſue injured by the agreement of 1694, but their right ſtill 
remained unimpeached, and was particularly protected by the Lv 
decree, That it fully appeared by the proofs in the cauſe, | 
that the agreement was made with great ſolemnity and deli- 
beration; that the appellant perfectly underſtood the import of 
it, and frequently declared himſelf ſatisfied; and, that conſi- 
dering the appellant was intitled to nothing in his father's life- 
time, and only to 60/. per ann. after his death; and that-Giles, 
the elder ſon, was then a young man, in full health and vigour, 
and married to a healthy woman, younger than himſelf, ſo that 
there was the greateſt probability of their having iſſue; the 
appellant's future intereſt in the premiſſes was of very little 
value, and conſequently the conſideration of the agreement, 
was both fair and adequate. That the queſtion as to taxes, 
depended purely on the conſtruction of the deed of Fuly, 1694 ; 
and there being a deficiency of perſonal aſſets, it was appre- 
hended, that as the annuity iſſued out of the New River ſhares, 
which were a real eſtate, the ſame ought to be ſubject to taxes; 


excuſe the reſpondent Joanna, from paying colts. 
| * | 
Axp accordingly, after hearing counſel on this appeal, it was Deczes 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; — — 19. 
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and the order and decree therein complained of, affirmed. P. 203. 1 
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Michaelmas term, 1705, by the plaintiffs, againſt the = ave, vole oo 


William Paul, and Chriſto- Plaintiffs ? ira Cabs Bt. | 
Ppber Clitherow, Eſqs. | in Error 2 GS. li 
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defendant, for the ſum of -6000/. the jury found a ſpecial ver- 1. fe-, il 
diet ; ſtating, that the plaintiffs were leſſees or farmers under | 
Sir William Waller's patent from the Crown, of the duty of 
Mriſoge wines; which was an ancient duty belonging to the 

| Crown, 
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— Crown, of one ton of wine for every ſhip importing ten tons, 
— and under twenty; and of two tons, for every ſhip importing 

[ twenty tons, or above; payable in ſpecie, both by Engliſhmen and 

li 0 Denizens; and to be taken, one ton before, the other behind 

| the maſt. That the defendant Sir John Shaw, was collector of 

the duties on wines, imported into the port of London; and 
that the ſum, for which the action was brought, was depoſited 

1 in his hands, to the intent that if the ſaid priſage wines, were 

4 chargeable with the new ſubfidy of tonnage, a duty laid by an 

IL at, 9 & 10 Will. III. c. 23, then the fame ſhould remain in 

= - his hands, for the Queen's uſe ; but if thoſe wines were not 

| | ſo chargeable, that then the money ſhould be reſtored to the 
| plaintiffs. — That priſage wines had paid ſeveral duties; viz, 

[i j | the impoſt laid by the act of 1 Jam. II. c. 33 the additional 

| q impoſt, by the act of 4 & 5 Will. & Mary, c. 5; and the duty 

} of 25. per ton, payable by the act of 7 & 8 Will. III. c. 2c. 

I” | and that theſe ſeveral duties had conſtantly been ſubmitted to, 

Þ and paid by the farmers of the priſage. The jury alſo found 

1 the act of 7onnage made 12 Car. II. c. 4. and a particular clauſe 


| therein, which declares and enacts, that priſage wines ought not 
4 


to pay tonnage or cuſtom; and ſhould not be charged with the 
payment of any cuſſom, ſub/idy or ſum of money, impoſed upon 


ial wines, by that a&, or any thing therein contained. 


The fingle queſtion upon this verdict was, Whether priſage 
wines, were Chargeable with t © pew,” or fecond ſubſidy, laid 
by the act of 9 & 10 ill. III. And, after argument, the Court 
of Exchequer, on the 28th of November, 1707, gave judg- 
ment (Mr. Baron Price diſſenting) that priſage wines, ought not 


to pay this duty. 


Io reverſe this judgment, a writ of error was brought in the 
Exchequer Chamber; and the caſe having been ſeveral times 

\ argued, before the Judges of the Courts of Queen's Bench and 
Common Pleas, and they having taken time to conſider of it; 
in Hilary term 1709, gave their opinion, that priſage wine 
\ * ought to pay the duties; and therefore, the judgment of the 
Court of Exchequer. was reverſed accordingly. ; 
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F Kine Whereupon, the plaintiffs brought a writ of error in Parlia- 
S. Dodd, ment to reverſe this judgment of reverſal; and, on their behalf, 
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it was admitted, that priſage wines, had paid the ola impoſt of — 
i Jem. II.; the additional impoſt, of 4 & 5 Will. & Mary; and 1710: 
ther 2.5. per ton upon French wines, 7 & 8 Will. III.; but then — 


— 


it was infifted, that the two former duties were laid upon the 


30 — . — —— — 2 — 


farmers of the prifa e priſage wines, by ex preſs words ; and that they 


—— 


xcquicſced under the latter duty, becauſe it was conſidered rather 
26 2 prohibition, tion, than a duty. That by the act 12 Charles II. 
which grants a ſubſidy of tonnage and poundage, it is declared 2 » 
and enacted, that priſage wines oug bt nat to pay tonnage age or 
aulom; and a farther ſubſidy of tonnage being granted by the 
$& 9 Wil. III. for two years and three quarters; the przſage 
wines were all the time, held and allowed to be free and 
exempt from that ſubſidy. That in the act of 9 & 10 Will. III. 
on which the preſent queſtion ariſes, there are the ſame clauſes 
of relation to the 12th Charles II. as in in the 8 & 9 Will. III. 
reſpeding the rates, the collection and the allowances; and 
that the additional ſubſidies were demanded for priſage, as well 
2s other wines, only under the general words in the late ſubſidy 
acts; that every ton of wine imported by way of merchandiſe, ſhould 
pay the ſubſidy. That priſage wines could not be ſaid to be 
imported by way of merchandiſe, becauſe they were taken after 
the importation and breaking of bulk, out of the wines 
imported ; and being thus, in their own nature, a cuſtom, it 
was incongruous, to have @ cuſtom out of a cuſtom ; but, if that 
could be, it muſt be by ſpecza/, and not by general words. That 
the 1 James I. c. 33. and all the former ſtatutes which gave 
tonnage and poundage, had the ſame general words ; and yet 
at no time, for above 500 years, was cuſtom ever demanded for 
 friſage wines, tho' they were almoſt always in farm, during that 


for priſage - wines, that” could be found ; but then the e farmer 2, ee. Gee 17 9- * 
prevailed, and had the cuſtom taken, allowed him out it of his ag 2 


rent : This cuſtom was 7 again n demanded about the year 1658 


2 ůů— — —— 


but the Parliament in 1659, declared, that priſage wines cug bt 2 


war wn 


to 0 pay no tonnage or cuſtom ; ; and reſolved, that the cuſtoms which o 7 
had been taken of the farmer, ſhould be deducted out of his WA 1 

rent. That after the Reſtoration, the Parliament was of the 
lame opinion, as appears by the laſt clauſe in the act of 12 
Charles II. And therefore, and as the plaintiffs had already, 
upon great conſideration, obtained a judgment in their favour ; 
it was hoped, that judgment would be affirmed, and the reverſal 


thereof, reverſed. 
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period. About the year 16 50, was the firſt demand of cuſtom FF. Prom (+ Gag, | | 
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— On the other ſide it was contended, that the general words of 
8 the act 9 & 10 Will. III. extended to all wines; vis. er 
E. Northey. -&+ and above all. ſubſidies of tonnage and poundage, over and 
R. Raymond. above all additional duties. and impgſitiont whatſoever, due or 
'<© payable for or upon. any wines, goods, or merchandiſe ; there 

, ſhall be raiſed, levied and paid, one other ſubfidy called 

„ tonnage, for and upon all wines, &c.” But that the provjg, 

in the act 12 Charles II. giving the exemption to priſage vines 

| td, only to the duties,, which were impoſed by that act; 

and, it would be abſurd to conſtrue this exemption to acts not 

1 then in being, ſo as to diſcharge any duties granted by ſubſe. 

quent acts. That in the act of 9 & 10 Will. III. there was no 

| . proviſo for exempting priſage wines, more than any other wines; 
(21 and the clauſe in that act, referring to the act of 12 Charles Il. 
vi related only to the methods of collecting this new duty, as the 
I Tonnage and pcundage were to be collected for the benefit of the 
| Crown, by that act; but could not introduce any exemption, 
\ | without expreſs words for that purpoſe, which were not to be 
@., found in the act. That in the act of 1 James II. there is a 
ö particular clauſe, ſaying, that the merchant importer, ſhall 
not be charged with the duties ariſing on priſage wine, 
4-2) but that the ſame ſhall be paid by the farmer of the priſage 
; ** ,. and there is the ſame clauſe in the act of 22 
Charles II. c. 3. which plainly ſhewed the Judgment of both 
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ee. = — words, I the duties, yet cha take notice hit the 
PA Sun 1 . duties were charged, and ſettle by whom thoſe charges are to 
| be paid. Should it be objected, that prijage vines did not pay 

the duty impoſed by the act of coinage, 18 Car. H. c. F. and 
that therefore, they ought not to pay the duties impoſed by the 
act of 9 & 10 Will. III; it might be anſwered, that the tomy? 
duty, being given over and above all former duties, it wa 

_ apprehended by the collectors of thoſe duties, that priſage ne 
were not charged with that additional duty, becauſe in truth 
they were, at that time, charged with no former duties; Jet 
that matter never received any judicial determination, fave only 
when the act of 9 & 10 Will. III. gave thoſe additional dutits, 
over and above all former duties. And it being agreed, that 
| at that time priſage wines, as well as other wines, paid thi 


Jeveral former duties; the words over and above, moſt _ 
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| lai: the additional charge upon them. As to the objection, 
that the ſubſidy laid by this act, was on wines imported by way 
of merchandiſe, and that priſage wines originally belonging to the 
Crown, could not be ſaid to be ſo imported; it was anſwered, 
that the whole cargo is imported by way of merchandiſe, and the 
farmer is to take the priſage wines, after importation ; but that 
the words imported generally, and imported by way of merchandiſe, 
being uſed promiſcuouſly in the ſeveral acts above mentioned, for 
one and the ſame thing, and being conſequently of equal force 
and ſignification, no great weight could be laid upon thoſe 
expreſſions. That the depoſits, which at the time of the 
commencement of the preſent action, amounted only to 6000 /. 1 
were now increaſed to 15, ooo /. and upwards ; and ſhould th 
plaintiffs in this caſe prevail, it was juſtly to be apprehended, 
that they would then carry on their claim of exemption, to 
the duties e by the act of 4 & 5 William and Mary, and 
7 & 8 Will. III. "for which there would be the ſame pretence as 
in this caſe, altho' they had been long ſince ſubmitted to, and 
paid ; and then the Crown might be obliged to return, out of | 


the cuſtoms paid, very large fums of money, to the increaſe of 
be public debt And therefore it was prayed, that the judgment 
given in the Exchequer Chamber, might be affirmed. * 


ACCcoRDINGLY, after hearing counſel on this writ of error, Jureusxr 
: | . | DP „ affirmed. 
it was ORDERED and ADJUDGED, that the judgment given for jour. vol. 19. 
the reverſal of the judgment in the Exchequer, ſhould be p. 206. 
atirmed ; and that the ſaid writ and tranſcript annexed, ſhould 
| de remitted to the Court of Exchequer, to the end that the ſaid 
Sir Jobn Shaw might have execution upon the ſaid judgment, 
| in like manner as if no ſuch writ of error had been brought 
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\ the writ of error in Parliament, or the determination thereon, 
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Caſe 82. Ralph Dackſey, Gentleman, Son and Heir 


Viner, vol. 8. 
p.195. ca. 24. 
vol. 11. p. 153. 
ca. 71. vol. 
21. p. 499. 
ca. 17. 

2 Eq. ca. ab. 
p. 415. ca. 4. 
430. c. 8. 
507. ca. 1. 


father had made a will, prevailed upon one Mr. Pole, a Clergy- 


- perſonal eſtate, to his ſon Robert Docłſey, and his ſon-in-law 


1 
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cl Leber Barlo, decealed, = = Aelan: 


Elizabeth Doctſey, Widow and Executrix 
of the ſaid Robert Dockſey, - - (Reſpo ndent, 


| 13th February, 1710. 


OBERT Deckſey, the appellant's father, was ſeiſed in fer 

of the manor of Snelſton, and other lands in the counties 
of Derby and Stafford, of about 700/. per ann. and had 6x 
children; and upon the marriage of the appellant, his eldeſt 
ſon, in 1692, he ſettled part of his eſtate, of the value of 
2þ0/. per ann. on the appellant and Elizabeth his wife, and 
their iſſue. 


In 1703, Robert Dackſey made a will, whereby he gave to 
the reſpondent Elizabeth his wife, all his plate, jewels and 
houſehold goods, for her life; and afterwards to diſpoſe of 
the fame to ſuch of his children and grandchildren, as the 
ſhould think fit ; he alſo gave her 20/. to be paid her within 
a month after his deceaſe; he then deviſed all his real and 


Francis Evans (whom he appointed executors) upon truſt, to 
pay his debts, and the ſeveral legacies given to his daughters 
and grandchildren ; the teſtator alſo deviſed to his wife ſeveral 
cloſes in Snelſton, for her life, for her jointure ; together with 
a rent- charge of go/. per ann. for life, iſſuing out of all his 
eſtate, for her better ſupport and maintenance; and the ſurplus 
of his eſtate, after payment of his debts and legacies, hc 
deviſed to his ſon Robert, and his heirs. 


In April, 1704, the teſtator being ill of the ſickneſs whereof 
he afterwards died ; and the appellant, not knowing that his 


man, and a particular acquaintance of the teſtator's, to vilit 
him, and endeavour to perſuade him to make a will in favou! 
of the appellant; this Mr. Pole accordingly did, and urged 


ſeveral arguments to effect his purpoſe; and particularly, - 
| | e 
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he might charge the eſtate with whatever ſum of money he 
ould think proper, for the benefit of his ſon Robert; but the 
teſtator ſeemed wtterly averſe to leave hrs eſtate to the appellant, 
o that Mr. Pole went away. In a few days afterwards, however, 
he made another viſit to the teſtator, for the ſame purpoſe ; 
when the teſtator told him, hat be intended to make bis will, 
and to give his whole eſtate to his wife, to pay his debts and legacies, 


and to diſpoſe fte remainder, as ſhe ſaw good; as he had done 


by two former wills, one dated the 61h of March, 1692 ; and the 
other the 22d of November, 1697 ; but tho be left it in his wife's 
power, yet be would have her leave the eſtate to bis fon Robert, and 
not give his fon Ralph any part of it. 


After this converſation with Mr. Pole, the teſtator ſent for 
one Mr. Hayne, an attorney, and gave him inſtructions to 
prepare his will ; which being accordingly done, and read over 
to the teſtator, was exccuted by him on the 24th of the ſame 
month of April. 


By this laſt will, the teſtator deviſed to the appellant and 
his heirs, all the land called Sne/ſton Park, and all the wood 
thereon, with the appurtenances, except one corner thereof 


particularly deſcribed in the will, he and his heirs paying the 


reſpondent x000/. within four years next after the teſtator's 


deceaſe; who was thereout to give 100/. to the appellant's 
eldeſt daughter, if then living, but if dead, among the 
reſt of his children, as ſhe ſhould think fit. And the teſtator, 
after reciting, - that he had ſome time before agreed with the 
appellant, for the exchange of ſome lands between them, for 
the conveniency of both their eſtates; viz. that the teſtator 
ſhould convey the capital meſſuage, wherein he then lived, and 
lands next and moſt convenient to it, of 100/. per ann. value 


and upwards, in exchange for lands of the ſame yearly value, 


which the teſtator had formerly ſettled upon the appellant, on 
his marriage; the teſtator, for the performance of that agree- 
ment, deviſed the ſaid capital meſſuage and lands of 190. per 


ann. value and upwards, to be ſet out as tO the quantity and 


conveniency, by two perſons in the will named, unto the 
reſpondent, and her heirs; in truſt, to convey the. ſame, to 
the like uſes, as the lands which the appellant ſhould convey 
to the reſpondent, and her heirs, in lieu thereof, were ſettled : 

Vor. I. 2 40 e eee ex Te 1, ut 
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But the reſpondent was to have the capital meſſuage for her 


life, if the deſired the ſame. And as to the refidue of bis rea 


eftate (except one cloſe deviſed to a charity) and the lands whit; 
the reſpondent was to have in exchange from the appellant, 25 
teſtator deviſed the ſame to the reſpondent, and her heirs, in truf 
to ſell the ſame, or ſo much thereof, as ſhould be needful for payment 
of his debts and legacies; and he gave all his perſonal eſtete to the 
reſpondent, towards payment of bis debts and legacies, and mad: 
her executrix. 


On the 2oth of May, 1704, the teſtator died; and ſoon 
afterwards Mr. Hayne, who drew the will, wrote two letters to 
the teſtator's ſon Robert, acquainting him with the contents of 
it; in one of which letters he ſaid, that the reſpondent bad all 


the eſtate the teſtator died ſeiſed or poſſeſſed of, at her oton diſpoſal, 
paying his debts and legacies ; and in the other, that the teſtatot 


had given the reſpondent all his lands and eſtate, both real and 
perſonal, paying his debts and legacies, and left her executrix. 


In Auguſt following, the exchange of lands between the 


appellant and reſpondent, took place; and mutual conveyances 


thereof, were then executed, purſuant to the teſtator's will. 


But, in Hilary term, 1705, the appellant exhibited his bill 
in Chancery againſt the reſpondent, for an account of the 
teſtator's real and perſonal eſtate, and for a conveyance of the 
ſurplus thereof, after payment of his debts and legacies ; ſug- 
geſting, that the reſpondent was only a truſtee for him, as to 
ſuch ſurplus. Whereupon, the reſpondent filed a croſs bill 
againſt the appellant, to eſtabliſh the teſtator's will, and for 
quiet enjoyment of the deviſed eſtate. | 


Both theſe cauſes were heard tozether, before the Lord 
Chancellor Cowper, on the 1oth of February, 1707 ; when, 
upon reading the ſeveral wills, and the parol evidence, his 
Lordſhip declared, That there was no implied or reſulting 
* truſt in the exccutals, for the benefit of the heir; but 
„ that, on the contrary, it appeared by the written words of 
„the will, as alſo by the proofs, that ſuch an implication 
« was ſtrongly contradicted; and that it was the teſtator's. 


«6 intention, that this ſhould be a beneficial deviſe to the wa 
| | D & anc 
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« and executrix; and therefore ordered, that the original bill 
hould ſtand diſmiſſed, without coſts; and decreed, that the 
plaintiff in the croſs cauſe ſhould hold and enjoy the lands 
deviſed, ſubje& to the truſts of the teſtator's will againſt the 
defendant in that cauſe, and all claiming under him. 


But, from this decree, the plaintiff in the original cauſe 
appealed ; infiſting, that the teſtator's will was filent as to the 
diſpoſition of his real eftate, after the truſt was performed, 
and the debts and legacies paid ; that whatever is not given 


1710. 


— 


C. Phipps. 
A. Kettleby. 


W. Fitzher- 
bert. 


away from an heir at law, of courſe deſcends to him; and that 


a ſon and heir being favoured by the law, ought not to be 
diſinherited by implication. That by the will, there was an 
expreſs legacy of roo0/. given to the executrix; which might 
be intended as a reward for her trouble in the execution of 
the truſt, and might be reaſonably ſuppoſed to exclude her, 
from taking any farther benefit under the will. That the deviſe 
of the teſtator's real eſtate to the reſpondent, was mentioned 
to be upon truſt; not made to her by the denomination of a 
wife, but meerly as executrix, which is an office of truſt 
and as the caſe would have been the ſame, if the deviſe had 
been to a meer ſtranger, and not to the wife; fo it could 
not be intended, as a beneficial deviſe to her, but a truſt 
only. That the reſpondent herſelf was ſo conſcious of her 
huſband's intent to make her a truſtee only, as to the deviſe 
of his real eſtate ; that on being aſked, after his death, why 
ſhe permitted her ſon, the appellant, to have an advantage, 


which it was ſuppoſed he had, in the exchange of the lands? 


She anſwered, that ſhe ſubmitted to that, to prevent his ſearching 
into his father's will; whereby he might diſcover himſelf to be 


entitled to the benefit of the ſurplus of his father's eflate. And 


therefore it was prayed, that the decree of diſmiſſion might 
be reverſed ; and that the reſpondent might be decreed, to be 
but a truſtee of the ſurplus of the teſtator's real and perſonal 
eſtate, after payment of his debts and legacies; and might 
«count with the appellant, for the ſame accordingly. | 
On the other fide it was contended, that from the teftator's 
former wills, his intention uniformly appeared to be, that the 
appellant' ſhould not have the ſurplus of his eftate ; becauſe he 
had thereby otherwiſe diſpoſed -of that ſurplus. That this 


L intention 


R. Raymond, 
J. Pratt. 
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intention was ſtill preſerved, and even rendered more apparent, 
by the will in queſtion; where the teſtator deviſed Fnelſtone 
park to the appellant and his heirs, paying the reſpondent 
looo. within four years after the teſtator's death; for, had 
he meant the ſurplus for the appellant, there certainly could 
have been no occaſion for this particular deviſe to him, ſince 
the eſtate ſo deviſed, would have conſtituted part of ſuch 
ſurplus. That for the ſame reaſon, the exchange directed by 
the will, was vain and unneceſſary; as the capital houſe and 
lands would, upon ſuch ſuppoſed intention, have come to the 
appellant without any exchange. But the contrary intention 
was clearly evident, from the teſtator's mentioning in his will, 
the value, place and conveniency of ſuch exchange; from the 
appellant's acquieſcing under the will, by making it as thereby 
directed; from the teſtator's converſation with Mr. Pole, con- 


cerning his will; and from Mr. Haynes conſtruction of the 


will, in his two letters above mentioned. And therefore, it 
was inſiſted, that the decree appealed from was well grounded 
upon the proofs and circumſtances of the caſe, and agreeable 
to the rules of equity. | 


| ACCORDINGLY, after hearing counſel on this appeal, it was 


Decarrs 

N 9. ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 
p. 224. and the decree therein complained of, affirmed. 

Caſe 83. John Lyde, - - Plaintiff 


in Error. 
Thomas Rodd, - — Defendant | 
| 16th February, 1710. 


HE defendant, an Attorney of the Court of Queen's 


Bench, without any authority from, or with the conſent 
or privity of the plaintiff, cauſed an appearance to be entere 
in his name, to an action of debt for 100/, brought againſt him 
in the Court of Common Pleas, at the ſuit of one Hugs Rodd, 
and afterwards confeſſed a judgment thereon ; and he, in like 


manner, filed a bill in Chancery in the name of the plaintiff, 


praying 


3 YE T's. 
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praying relief againſt ſuch judgment; which bill, having no 
ſort of equitable foundation, was diſmiſſed with coſts; and the 
plaintiff, without being at all appriſed of theſe proceedings, 
had proceſs ſerved upon him m the county of Hereford, where 
he lived, for payment of the coſts of ſuch diſmiſſion, amount- 
ing to 28 J. and which he was accordingly obliged to pay. 


The plaintiff being juſtly incenſed at ſuch unwarrantable 
proceedings of the defendant, commenced an action againſt him 


coſts, he ſuſtained the damages. 


On the 2oth of Auguſt following, this cauſe was tried at 
Hereford, before Mr. Juſtice Powell; when, after a full defence 
made by the defendant, and an examination of near twenty 
witneſſes on both ſides; the jury found a verdi& for the 
plaintiff, with 287. damages, and forty ſhillings coſts. 


The defendant however, in the enſuing Michaelmas term, 
thought proper to move the Court of Queen's Bench in arreſt 
of judgment: And that Court being of opinion, that as the Court 
of Chancery was held in Middleſex ; and as the proceedings by 
which the damages accrued, were had there; the action was 


for the defendant. 


To reverſe this judgment, the preſent writ of error was 
brought ; and, on behalf of the plaintiff, it was inſiſted, that 
his cauſe of action aroſe in two counties, the defendant's 


was at liberty to bring and try his action in either county. 
That by the ſtrict rules of the common law, judgment ought 
not to be arreſted, or given againſt the plaintiff, after he had 
obtained a verdi& ; but if any doubt ſhould ariſe upon this 


” law 3 particularty the 16th and 17th of Car. II. c. 8. 
which enacts, that after a verdict, judgment fhall not be flayed, 
Vol. I. 4P Vecauſe 


brought in the wrong county, and therefore gave judgment 


in the Court of Queen's Bench, in Hilary term, 1709; and 
laid the venue in the county of Hereford, where, by paying the 


A. Kettleby. 
5 J. Girdlet. 


contrivance, and actual damages to the plaintiff, in the county 
of Hereford, where they both lived, and the exhibiting of the 
bill in the county of Mzddleſex ; and therefore, the plaintiff, 


* 


point, the plaintiff was entitled, if neceſſary, to the aid of the 
kveral ſtatutes which had been paſſed, for the amendment of . 
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becauſe there ws no right venue, ſo as the cauſe be tried by a 
Jury of the proper county or place, where the action is laid; and 
the 4th and 5th Ann. c. 16. whereby it is provided, that 
the judges ſhall give judgment, even in caſes upon demurrer, 
according as the very right and matter in law ſhall appear to 
them ; without regarding any imperfection, &c. in the decla- 
ration, fo as ſufficient matter appear in the pleadings, upon 
which the Court may give judgment, according to the right 
of the caſe. And, that if the plaintiff ſhould be obliged to 
bring a new action, in the county of Middleſex, the expences 
of a trial there, and of bringing his witneſſes out of Heręford- 
ſhire, would be too great for his circumſtances, and therefore 


he muſt fink under his misfortune, and loſe all the charges he 


had hitherto been put to, in obtaining juſtice. 


On the other fide it was ſaid, that the plaintiff might have 
had juſtice done him at firſt, by bringing his action in the 
proper county ; and that, fince the judgment was arreſted, he 
might have tried a new action there, at much leſs expence, than 


bay the preſent mode of proceeding. 


Bur, * hearing counſel on this writ of error, it was 
ORDERED and ADJUDGED, that the judgment given in the 
Court of Queen' s Bench ſhould be reverſed ; and that Judg- 
ment ſhould be given for the plaintiff. 


The plaintiff afterwards petitioned the Houſe, ſtating, 
«© That the Houſe had reverſed the judgment given againſt 
him in the Court of Queen' s Bench, and had ordered, that 
Court to give judgment for the petitioner, with his coſts 
* and damages, but that, notwithſtanding the faid order, the 
Court had refuſed to give judgment for the petitioner, or | 

make any rule therein; alledging, that judgment ought to 
have been given by the Houſe.” Whereupon it was ordered, 
that the former judgment of the Houſe, ſhould be altered and 
amended, by leaving out theſe words [“ And it is further 
ordered, that the Court of Queen' s Bench ſhall give judg- 
ment for the plaintiff John Lyde”] and inſerting inſtead 
thereof [ And that judgment is hereby given for the plaintif 


« Jobn Lyde.“] And that the Court of Queen's s Bench do Nh 
K k +43 2 W Sod | t e 
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the ſaid Jobn Lyde his coſts, as if the ſaid Court had given 
judgment for him. 


Gawin Maſon, Gentleman, Plaintiff 7. 
bin Error. 
Her Majeſty's Attorney-General, Defendant 


21ſt February, 1710. 


HE office of Warden of the Fleet is an ancient office 

of inheritance, held by ſeveral grants from the Crown 

and one Thomas Bromball, an infant, being entitled to the 

equity of redemption of this office, ſubje& to ſeveral mort- 

gages for large ſums of money; it was, by an act of Parlia- 

ment, 4th and 5th of William and Mary, veſted in truſtees to 

be ſold; and John Tilly, Eſq. purchaſed it, in the name of 

_ the plaintiff for a valuable conſideration, ſubject to the ſeveral 
incumbrances, | 


In February, 1697, one Leighton, upon a ſuggeſtion in 


Chancery, that many abuſes were committed in the execution 


and, upon, ſuch inquiſition, it was found that Ford, the then 

adding Warden, had permitted one Spencer and three other 
perſons to eſcape, and had received twenty guineas for the eſcape 
af Spencer; and that by reaſon of ſuch miſconduct, the ſaid 
office was forfeited to the Crown. 


at the bar of the Court of Queen's Bench on the 25th of 


except Spencer's ; and alſo of taking any money for his eſcape. 


lingle evidence of one Emerſon, a bailiff s follower, who had 
not only been twice convicted of felony, but had joĩned with 
other $19 a bond of 6000 J. penalty, for Spencer's true impriſon- 
ment, and therefore ſwore to diſcharge his own bond. He 
Nas afterwards. proſecuted, and found guilty of perjury, for 
what 


of this office, obtained a commiſſion to enquire into the ſame; 


Ford having traverſed this inquiſition, the matter Was tried 
November, 17100; when he was acquitted of all the eſcapes, 


But the jury found him guilty of the eſcape itſelf, upon the 
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J wile, that the plaintiff, at whoſe ſuit Spencer was impriſoned, 
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what he had ſworn upon this very trial: And it appeared like. 


had been fully ſatisfied his debt; and therefore had ſuſtained ng 
damage by the -pretended eſcape. The jury, however, having 
found the fact, the Court was of opinion, that the office was 
forfeited into the Queen's hands, and gave judgment accord. 
ingly. And Leighton the proſecutor, afterwards obtained x 


grant of it for his life. 


In April following, the preſent plaintiff brought his mor- 
trans de droit in the petty-bag ; and therein declared, that before 
one Anthony Church was Warden of the Fleet, he the ſaid Maſon 
was ſeiſed of the ſaid office, with its appurtenances, ut d- 
feodo et jure; and, that an the 22d of May, 1695, he granted 
the office to Church for life. That Church entered, having 
an eſtate for life, the reverſion to Maſon; and enjoyed the 
office till the 28th of September, 1697. That under colour of 
ſome aſſignment from Church, who was then living, Ford on 
that day took upon him the execution of the ſaid office, and 
remained therein till the taking of the inquiſition; and then 
the plaintiff traverſed, that Ford was ſeiſed in fee, as found by 
the inquiſition ; and therefore prayed, that the 'King's hands 
might be amoved. , 

To this monſtrans de droit, the Attorney General demurred, 
and the plaintiff having joined in demurrer, the record of 'the 
monſtrans de droit (but not the inquiſition) was ſent into the 
Court of Queen's Bench, to be there determined; and in 
Trinity term, 1710, the Judges of that Court unanimouſly gave 
judgment againſt the plaintiff, that he ſhould take nothing by 
his monſtrans de droit, for that he had not ſhewn ſufficient title 
in himſelf. | 


To reverſe this judgment, the preſent writ of error Was 
brought; and, on behalf of the plaintiff, it was faid to be 
impoſſible for him to fet forth his title ſo largely, as the 
Court of Queen's Bench feemed to expect, becauſe many of 
the deeds belonging to this title were deftroyed, together with 
the Priſon-houſe, by the great fire in London, anno 1666, ſo 
that he could not ſet them forth particularly : And if he could, 
beſides the length, prolixity and charge of it, it would . 
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been only matter of inducement, and therefore unneceſſary; 1 
ſor even then, the plea muſt have centred in the ſame fact, ES 
and concluded with the fame traverſe; viz. That Ford was not 
ſeiſed in fee of the office, at the time of the pretended eſcape of 
Spencer. That this point, if tried, would have put the plain- 
tiff under the neceſſity of thewing his title, to the ſatisfaction 
of a jury; but this he was prevented from doing by the 
demurrer, and it would be very hard for a man to loſe his 
inheritance, meerly for a defect in the form of his plea. That 
this pretended forfeiture, was to take away the inheritance from 
a fair purchaſor, under an act of Parliament, and alſo the right 
of ſeveral innocent mortgagees, for an offence ſuppoſed to be 
committed by Ford, who had only an eſtate for life in the 
office; and to give it to a third perſon, who had no right but 
what was created to him by the oath of Emerſon, after begging 
a proſecution of a forfeiture for his own benefit, which was 
frequently the occaſion of great oppreſſion and vexation to the 
ſubject; and if encouraged by ſucceſs in the preſent caſe, 


might indanger the inheritance of all offices and places, liable 
to forfeiture. 


To this it was anſwered, that as to the pretended difficulty of E. Northey. 
proving the plaintiff's title, becauſe ſome of his deeds were R. Raymond. 
burnt in the year 1666, it had no foundation in fact; for the 
plaintiff's title was under an act of Parliament paſſed in the 
year 1692, whereby the office was veſted in fee, in truſtees 
to be ſold, and his conveyance was from thoſe truſtees in 1693, 
and that conveyance inrolled ; and the Judges of the Queen's 
Bench ſeveral times ſaid, that to plead that act, and that convey- 
ance, had been ſufficient. And, as to the other pretence, that 
the forfeiture took away the right of ſeveral innocent perſons, 
who had mortgages upon the office; it was likewiſe falſe in fact, 
becauſe every mortgage, but one, was paid and diſcharged ; 
and that one was veſted in Tilly, who, ſince the forfeiture, had 
received ten times more than would have diſcharged it. But, 
if the caſe was otherwiſe, the forfeiture could do the mort- 
gagees no harm; ſince it is well known, that, in all caſes of 


forfeiture; the Crown, by law, takes only ſubje& to preceding 
incumbrances. | 
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9 >xvgy — AccoRDINGLY, after hearing counſel on this writ of error, 


— it was ORDERED and ADJUDGED, that the judgment given in 
1 the Court of Queen's Bench, ſhould be affirmed; and that the 
Jour. vol. 19. tranſcript of the record ſhould be remitted to that Court, to the 
8 end execution might be had thereupon, as if no ſuch writ of 


error had been brought into the Houſe. 


— 


un 
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The Right Honourable 7ho-? 


mas, Lord Baron of Kerry \Defe Re in Error, 
and Lixnaw, in the King- 
dom of Ireland, = * B 
muc 
22d March, 1710. plair 
Lond 
Y indenture dated the 14th of May, 1697, Lord Kerry by t 
demiſed to the plaintiff the town and lands of Knocklegane, for 
in the pariſh of Duagh, in the county of Kerry; for the natural there 
lives of himſelf, and Jane his wife, and Daniel Monroe, their amoi 
eldeſt ſon, and the life of the longer liver of them, to com- mone 
mence from the 17th day of the ſame month ; under the yearly num 
rent of 30 J. for the two firſt years, 45 J. for the ſix next years, dren 
and 58/. 10s. for the reſidue of the term, payable half yearly. Cari 
And by this leaſe, the plaintiff covenanted to pay the faid abou! 
reſerved yearly rents, at the reſpeQive times therein before of J. 
mentioned. | and : 
| prote. 
In Michaelmas term, 1707, Lord Kerry brought an action Occup 
againſt the plaintiff, in the Court of Exchequer in Tre/and, for greats 
fix years arrear of rent due upon this leaſe, amounting to 303/ Lord 
1.5 . and judgment having been obtained by default, a writ of plaint 
.enquiry was, on the 2d of December, 1708, executed, before papiſt 
the Lord Chief Baron Rochford, when the jury found 2990. 105 purpo 
10d. 2. damages, and 6 d. coſts ; and thereupon final judgment of an 
was entred up for the ſame, and for 15/. gs. 10d. increaſed lim, 
coſts, amounting in the whole to 315 J 7s. 24% Which * 
ain 


1 judgment 


- 


Caſes in Parliament, | 


judgment Was afterwards affirmed, upon a writ of error in the 
Exchequer Chamber of Ireland. 


But, to reverſe this judgment, and the affirmance of it, the 
plaintiff brought a writ of error in Parliament; and on his 
behalf, it was inſiſted, that the leaſe granted by Lord Kerry, 
was a leaſe for lives, which could not be without livery and 
ſeiſin, or leaſe and releaſe, or bargain and ſale; and that there- 
fore, this being an eſtate for life, by a bare indenture of demiſe, 
without livery, was void by the rules of the common law. 
That the leaſe bore date the 14th of May, 1697, to com- 
mence from the 17th day of the ſame month ; and, being a leaſe 


of a freehold, to commence in futuro, was void, and contrary 
to the known and ſettled rules of law. | 


Beſides theſe arguments, the circumſtances of the caſe were 
much relied on, as being peculiarly hard and oppreſſive. The 
plaintiff was a Colonel in the army, and happening to be at 
Londonderry, in the year 1689, when that place was beſieged 
by the forces of the late King James, he raiſed men and arms 
for its defence; and having ſerved during all the Jriſb war, 
there remained an arrear of pay, due to him and his regiment, 
amounting to above 12,000/. Not being able to recover this 
money, he betook himſelf to farming, in order to ſupport his 
numerous family, which conſiſted of a wife and eleven chil- 
dren; and, with that view, took the leaſe in queſtion ; and 
carried with him nineteen proteſtant families, conſiſting of 
about 150 perſons, from the county of Down, to the North 
of Ireland, above 200 miles diſtant, together with their cattle 
and ſtock, to cultivate this farm of Knock/:gane, and place a 
proteſtant colony there. But upon his arrival, he found it 
occupied by one James Dooley, an Irijh papiſt, who claimed the 
greateſt and beſt part thereof, under a prior leaſe, granted by 
Lord Kerry; and who, with force and arms, obſtructed the 
Plaintiff in taking poſſeſſion, and threatened to raiſe all the 
Papiſts of the country upon him, if he did not deſiſt from his 
purpoſe. The plaintiff being thus oppoſed, never got poſſejjion 
of any part of the premiſſes, and the families he bought with 
im, having loſt their ſtock and cattle, and being utterly 
uned and impoveriſhed ; he was obliged to carry them back 
ain to the county of Down, and make them ſatisfaction for 
their loſs, and was thereby damnified to the amount of 500/. 


and 
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and upwards; without ever receiving any recompence from 
Lord Kerry, tho' his Lordſhip was often applied to for that 
purpoſe. However, about Chriſtmas 1701, the plaintiff, 270 
Lord Kerry's conſent, aſſigned over his intereſt in the leaſe to 
one John Walſh, who was tenant to his Lordſhip of other lands, 
and by whom he was accepted as tenant of theſe ; and there. 
upon, the plaintiff retired to the management of his farms 
in the county of Dewn, and held himſelf effectually diſcharged 
from the covenants of this leaſe. It was true, that the plaintiff 
never paid any rent for this farm; but it was alſo true, that Walſh 


paid the reſerved rent of it for ſome time to Lord Kerry, or 


his ſteward, who received the ſame from him, as the plaintiff" 
aſſignee ; but Walſh becoming inſolvent, the preſent action was 
brought againſt the plaintiff for the rent in arrear, without 
ever making any demand for the ſame, otherwiſe than by 
arreſting him for the whole ſum. Therefore, as theſe facts were 
undeniably true, and as the plaintiff not only never had poſſeſ- 
ſion of the premiſes, but had ſuſtained ſo great a loſs in endea- 
vouring to get poſſeſſion; it was hoped, that he would not 
appear to act unjuſtly, in attempting to avoid this leaſe on the 
legal grounds before ſtated. | 


The facts of the plaintiff's caſe were not controverted by the 
defendant; but, on his behalf it was contended, that this 
being an action of covenant upon a deed or indenture, under the 
hand and ſeal of the plaintiff; and the title of the land not 
being in queſtion, he was eſtopped from ſaying the leaſe 
was not a good leaſe; for, let the leaſe be what it would, 
whether for lives or at will, the covenant was good; and if 
otherwiſe, the tenant might enjoy the land, and yet the landlord 


have no remedy for his rent. 


AnD accordingly, after hearing counſel on this writ of error, 
it was ORDERED and ADJUDGED, that the judgment given in 


the Court of Exchequer in Ireland, and the affirmance thereof 
in the Exchequer Chamber, ſhould be affirmed; and that the 
record ſhould be remitted, to the end execution might be had 
thereupon, as if no ſuch writ of error had been brought into 


the Houſe. 


dir 
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Sir Lyon Pilkington, Baronet, - - Appellant. 


Mary Cuthbertſon, Widow, - - Reſpondent. 
11th May, 1711. 


TYREVIOUS to the marriage of the appellant with Lenox 

Smith, widow, who was ſeiſed and poſſeſſed of a conſider- 
able real and perſonal eſtate, certain indentures of leaſe and 
releaſe were executed, bearing date the 17th and 18th of March, 
1698; whereby the real eſtate, of the value of 1000/. per ann. 
was ſettled to the uſe of the wife, for her natural life; remain- 
der to the iſſue of the intended marriage; remainder to the 
ſurvivor of the huſband and wife, in fee. And by this deed, 
Sir Lyon covenanted, “that the ſaid Lenox ſhould convert to 
her own uſe, all or any of the rents and profits of the ſaid 
e premiſſes, after the intermarriage, during her life, at her 
*« pleaſure; and that he would permit and ſuffer her, after 


the marriage, to take and diſpoſe of the rents and profits of 


her copyhold eſtate, and all or any part of her perſonal 
« eſtate, to ſuch uſes as to her ſhould ſeem meet, without 


„giving any account thereof to him; and that he would not, 


during her life, intermeddle therewith, without her conſent”. 


In April, 1699, Cuthbert Harriſon, Eſq. the father of Dame 


Lenox, died inteſtate ; whereupon ſhe obtained letters of admi- 


niſtration, and poſſeſſed his perſonal eſtate. 


On the 11th of July, 1706, Dame Lenox, in purſuance of the 
power reſerved to her by the above ſettlement, executed a deed 
poll, whereby ſhe gave all her perſonal eſtate to the reſpondent ; 
who thereupon executed a deed, declaring that the ſaid deed of 
gift was made to her in truſt only, and for the benefit of ſuch 


perſon and perſons, and that the ſaid perſonal eſtate ſhould be 


diſtributed im ſuch manner and proportion, as Dame Lenox, by 
ay writing under her hand, atteſted by two or more credible 
Witneſſes, ſhould appoint. Accordingly, Dame Le ox, by 
another deed of the ſame date, and atteſted by three credible 
Witneſſes, directed and appointed a diſtribution of her perſonal 
tate to be made to ſeveral of her friends and acquaintance, 
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in manner therein particularly mentioned; ſhe then gave certain 


 Jhecrally, that by the * taken before bim, it t appeared, 1 
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pecuniary legacies to three ſeveral charities, and directed that 
if her perſonal eſtate ſhould fall ſhort to make up the charities, 
proportionable abatements ſhould be made in them; and if 
there ſhould happen to be any ſurpluſage, the ſame ſhould be 


applied in augmentation of the charities. 


In a few days afterwards, Dame Lenox died; whereupon Sir Lyon 
took out adminiſtration to her, and alſo adminiſtration ge bong; 
non, of the ſaid Cuthbert Harriſon, her father; and on the oth 
of Of ber, 1706, he exhibited his bill in Chancery againſt the 
reſpondent, for an account of Dame Lenox's perſonal eſtate 
come to her hands: And the reſpondent filed a croſs bill, to 
have the truſts of Dame Lenox's deed of we ron eſtabliſhed, 
and carried into execution. 


Both theſe cauſes were heard together, befote the Lord Chan- 
cellor Cowper, on the gth of February, 1707 when the Court, 
inter alia, declared, that the perſonal eſtate of the ſaid Dame 
„Lenox, which was her own at the time of her intermarriage 
with Sir Lyon,” and the produce thereof, was and 'ought to 
«© be deemed and taken as part of her ſeparate perſonal eſtate, 
„ at her own diſpoſal; but, that the perſonal eſtate of Mr. 


4 


Cutbbert Harriſon, her late father, which accrued to her after 


«© her marriage with Sir Lyon, ought not to be taken as part of 
her ſeparate perſonal eſtate, or within her diſpoſal, but did 


„ belong to Sir Lyon; and, in caſe ſhe had diſpoſed of her 


«« ſaid father's perſonal eſtate, ſo accruing to her after her ſaid 
marriage, the ſame ought to be made good to Sir Lyon, out 
e of the ſurplus of her own ſeparate perſonal eſtate, before ſuch 
*< ſuxplus ſhould be applied to the increaſe of the charities. 
And therefore the Court eſtabliſhed the diſpoſition made by 
Dame Lenox, of her own ſeparate perſonal eſtate, and alſo the 
charities; and referred it to a Maſter to take the account, and 
tax the defendant her coſts, and to certify any matter of doubt 
or difficulty to the Court r — 


The Maſter, by his report of the 26th of Maps 1709, or 
tified, that the ſeparate perſonal eſtate of the ſaid Dame Lenox, 
amounted. to 1062 J. 5s. 5 d. or thereabouts; but he 
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Vir. Cuthbert Harriſon, left in a portmanteau trunk, 1100“. 
in filver, and 370 odd Guintas, which after his death Dame 
Lenox took into her cuſtody, and gave Sir Lyon only 5007. of 
it; that ſhe had laid out part of this money in building a 
houſe, and applied other part of it in payment of ſome debts 
which ſhe had contracted before her marriage, and of her father's 
funeral expences, amounting in the whole to 460/. 165. 6d. 


January, 1710, before the Lord Keeper Harcourt ; it was or- 
dered, that the ſurplus of the ſaid 1100/7. and 370 odd Guineas, 
over and above the ſaid 5001. and 4607. 16s. 6d. ſhould be 


made good to Sir Lyon Pilkington, according to the decree. 


But from both theſe decrees, Sir Lyon appealed ; inſiſting, 
that by this reference to the former decree, his demand, which 
was that of a creditor, upon the ſeparate eftate for the concealed 
money, was poſtponed to the voluntary diſpoſitions of Dame 
Lenox, by the deed of 11th of July, 1706 ; and that the appel- 
lant being a total ſtranger to this concealment, at the time of 
- pronouncing that decree, could not poſſibly ſee the conſequence 
of the direction thereby given, and therefore ought not to be 
prejudiced by it. That if there had been ſufficient of Dame 
Lenox's perſonal eſtate to have anſwered the appellant's demand, 
the diſpoſitions made by her, tho' voluntary, might have been 
ſatisfied, as well as the demand; but as in the event of the 
account it appeared, that there would be no jurplus remaining 
for the appellant's ſatisfaction, it was become neceſſary to deter- 


as a creditor, with reſpe& to the voluntary donees, who were 
in the nature of legatees, and claimed only under the deed of 


the charities would be avoided ; it might be anſwered, that 
they would be equally avoided, if the voluntary diſpoſitions 
took place; for, according to the account which both ſides 
acquieſced in, there was like to be no ſurplus to go in augmen- 
tation of the charities. And therefore, it was hoped, that both 
the decrees would be ſo rectified, as that the appellant might 
have a ſatisfaction for the money which had been fraudulently 
concealed from him. 


3 1 On 


/ 


mine, whether he was not entitled to have a prior fatisfation 


appointment. And if it ſhould be objected, that by this means 


The cauſe being heard upon this report, on the 19th of 


S. Cow per. 
F. Wilkinſon. 
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z Vern. 673. years; to Sarab Lynch, his houſe-keeper, 600 J. with the 


Samuel Buckley, = = = - Appellant, 


whatſoever might be due to the teſtator from Paris, Rome ot 
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On the other fide it was ſaid, that Lord Cowper”s decree, 
was founded upon the appellant's anſwer to the croſs bill; 
whereby he admitted, that Mr. Harriſon's perſonal effi. 
amounted to about 1500/7. ; that he had received 500/. of it, 
and that he left the whole management and difpoſal of the 
reſidue to Dame Lenox, without interference or contradiction. 
That the appellant had long .acquieſced in, and proceeded 
upon this decree ; and if it ſhould now be reverſed, the reſpon- 
dent would not only be a conſiderable loſer, by taking the 
burthen of the truſt upon her, but all the gifts, diſpoſitions 
and charities of Dame Lenox would be totally diſappointed. 


ACcoRDINGLY, after hearing counſel on this, appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the decree and order therein complained of, affirmed ; 
and it was further ordered, that the appellant ſhould pay to 
the reſpondent the ſum of 20/. for her colts. 


George Littlebury, = = = = _* Reſpondent. 
28th May, 1711. 


7 SA AC Littlebury, by his will, dated-the 6th of 8 | 

1709, gave to the reſpondent, who was his brother of the 
half blood, and to his wife, a legacy of 10/7. each; to their 
four children 50/7. each, to be paid them at their ages of 20 


furniture of his houſe, and as full poſſeſſion of every thing 
therein, as he had at that time, books excepted; and to the 
appellant, all ſums of money which were or ſhould be due 
from him to the teſtator, upon bond or note; together with 


Liſbon, for goods formerly ſent thither : And of his fad will, 
which the teſtator therein declared, to have made and written 
with his own band, he conſtituted and appoints the appellant 


ſole executor. 
| Soon 


' 
” 
} 
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goon afterwards the teſtator died; and the appellant having {th 1 
roved the will, the reſpondent, in October, 1710, exhibited Eh | 
his bill againſt him, in the Lord Mayor's Court of the city 

of London, for an account of the ſurplus of the teſtator's | 


perſonal eſtate, not diſpoſed of by his ſaid will. 


To this bill, the defendant put in an anſwer ; and thereby | 
inſiſted, that the teſtator did not deſign the plaintiff ſhould 4 
have any more or other part of his perſonal eſtate, than what | 
he had given him by the will; but that he intended the benefit 
of the reſt of his eſtate, after debts and legacies paid, for the 
defendant, and that the making him executor, was a gift in 
law to him of all the perſonal eſtate. 


On the 17th of April, 1711, this cauſe was heard before Sir 
Peter King, then recorder of London; who decreed, that the i 
defendant ſhould account with the plaintiff for the refidue of 1 
the teſtator's eſtate, after all debts and legacies were paid, and 

which was not particularly deviſed by the will; and referred ö 

it to the two. Attornies of the Court, who were neuter in the 1 
cauſe, to take and ſettle the account, and make the defendant | | 
all juſt allowances. | 


From this decree the defendant appealed ; inſiſting, that it R. Raymond. 
manifeſtly appeared, from the proofs taken in the cauſe, that the . Mead. 
teſtator not only intended to exclude the reſpondent from any 

other ſhare of his perſonal eſtate, than what he had expreſlly 

given to him and his family by will; but alfo, that by making 

the appellant his -executor, he ſhould have all the reſidue of 

his perſonal eſtate. That it likewiſe appeared by the proofs, 

that for many years before the teſtator's death, there was a very 

ſtrict and uninterrupted friendſhip between him and the appel- 

lant; that the appellant had been very ſerviceable to the 

teſtator; and, that he conſtantly declared to his friends and f 
quaintance, that at his death, he dgfigned to give the appellant 
bis perſonal .eftate, as ſome recompence to bim, and as a mark of the 
Section and efteem he bad for him. That the making the appel- 
lant executor of his will, according to the legal notion of 1 
n executor, fully anſwered the teſtator's intention ; and as 
there was not, in this caſe, the leaſt pretence or colour of any 

Fraud or impoſition, ſo there was no ground to raiſe a truſt for the 
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reſpondent's benefit; contrary to the teſtator's deſign in making 
the appellant his executor, and to his own explanation of 
what he intended by doing ſo. 


On the other ſide it was contended, that the reſidue of the 


teſtator's eſtate, was not diſpoſed of by his will to any perſon, 
that the appellant, having a conſiderable legacy given to him, 


was not entitled to the reſidue; but, that according to many 


precedents in the Courts of Equity below, the reſpondent, 


who was the teſtator's next of kin, was well entitled to the 


benefit of it; and therefore it was hoped, that the decree 
would be affirmed. | 


Bur, after hearing counſel on this appeal, it was oxzDrrEy 


and ADJUDGED, that the decree complained of, ſhould be 
reverſed *. 


1 22 


| enn. e . d February, 1711. 
ee e 7 


- 


Cuſe 88. Sir Edward Seymour, Bart. '- Appellant. 


Dame Letitia Seymour and Others, - Reſpondents, 


ACA e 


Et 2 contra. 


RIO R to the marriage of Sir Edward Seymour with Dame 
Margaret his firſt wife, the appellant's father and mother, 


which took effect in the year 1662; Sir Edward, in conſider- 

ation .of 1 5, oool. the Lady's portion, ſettled the manor of 

Maiden- Bradley, in the county of Wilts, and other lands, to 

the uſe of himſelf for life; remainder to Dame Margaret for 
life, for her jointure; remainder to the iſſue male of the 
marriage, with other remainders over. 


1 


Pt 


— — —ů— 


* Vide the caſe of the Dutcheſs of Beaufort v. Lady Granville and Other 


ante p. 305. where the ſame Point received a ſimilar determination, upon the 
ſame kind of evidence. 
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After the marriage, and during the life of Dame Margaret, 
Sir Edward having occafion to make a ſecurity out of this wv 
eſtate for 4, 00. which he owed, prevailed with his Lady to 
join with him in making ſuch ſecurity ; upon a promiſe that 
he would re-ſettle the eftate to the ſame uſes as before, 
ſubject only to that incumbrance. Accordingly, a fine and 
recovery were levied and ſuffered; and by . deed declaring the 
uſes thereof, the remainders in the ſettlement were barred, 
and the incumbrance for the 4, ooo l. was let in upon the eſtate. 
In May, 1666, Sir Edward, in performance of his promiſe, 
re-ſettled the lands ſubje& to that incumbrance, to the uſes 
in the firſt ſettlement ; and, under the limitations of this re- 
ſettlement, the appellant, upon the death of his father and 
mother, became entitled as heir male of that marriage, to the 
eſtate in queſtion. | 


Some time after the death of Dame Margaret, Sir Edward 
Seymour intermarried with the. reſpondent Dame Letitia; and, 
in conſideration of that marriage, and of 5,000/. her portion, 
Sir Edward, by indentures of leaſe and releaſe, dated the 2oth 
and 21ſt of February, 1674, ſettled the ſaid manor of Maiden- 
Bradley, and other the lands compriſed in the re-ſettlement, 
to the uſe of himſelf for life; remainder to Dame Letitia for 
life, for her jointure ; remainder to the heirs male of Sir Edward, 
on the body of Dame Letitia to be begotten ; remainder to the 
heirs male of the body of Sir Edward; . remainder in fee to his 
own right heirs. 


But this latter ſettlement was defeazanced by the two follow- 
ing proviſoes : Firſt, '<* That if the ſaid Sir Edward Seymour, or 
* his heirs ſhould, at any time during the term of years, 
next enſuing the date thereof, ſettle and aſſure manors, 
meſſuages, lands, tenements and hereditaments, of the clear 
a yearly value, above repriſes, of 1200/7. in any county within 
© Enyland,. to the uſe of himſelf for life; and, after his 
deceaſe, as to 10007. yearly thereof, to the uſe of the ſaid 
Letitia for her life for her jointure, as aforeſaid; and 
the remainder thereof, after her death, and alſo the 
5 remainder of the 2001. per ann. refidue thereof, after his 
death, to the heirs male of the body of the ſaid Sir Edward 
' Symour, on the body of the aid. Letitia to be begotten ; 
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te for default of ſuch iſſue, to the uſe of the heirs male of 
* the body of the ſaid Sir Edward Seymour, lawfully iſſuing; b 
«© and for default of ſuch iſſue, to the uſe of the right heirs © 
of the ſaid Sir Edward Seymour for ever: That then, aud 
« from and after ſuch ſettlement, all the uſes before declared 
« of and concerning the ſaid manor and premiſſes, ſhould cage 
and be void. And, that John Lord Powlett and Francis 2 
« Gwynn, the truſtees therein named, their heirs and aſſigns, 
© ſhould ſtand and be ſeiſed of all and ſingular the ſaid manor ; 
and premiſſes, 7 the uſe of the ſaid Sir Edward Seymour, I 
« his heirs and afſigns ; and that then, and from thenceforth, i - 
«© ſhould and might be lawful to and for the ſaid Sir Edward 
«© Seymour, by any deed or writing under his hand and ſeal, 3 
to revoke the premiſſes thereby granted, and the uſes thereof = 
thereby declared; and to limit new and other uſes thereof, * 
* to ſuch perſon and perſons, and for ſuch eſtate and eſtates, 
<< as he, by ſuch or any other deed, ſhould limit and declare.” * 
Second, * That the ſaid 5,000/. the marriage- portion of the 
ſaid Letitia, and all ſecurities for the fame, ſhould be 
paid and aſſigned unto the ſaid Jon Lord Powlett; and 
«© remain in his hands, to be diſpoſed of by him, for 
© towards the purchaſe of the ſaid 1200/. per ann. thereby; 
«© agreed to be purchaſed by the ſaid Sir Edward Seymour, and 
to be ſettled as aforeſaid, and the intereſt in the mean time 
to be paid to him or his aſſigns.” And by this ſettlement, 
Sir Edward covenanted, that he and Sir Robert Clayton, his 
truſtee, or one of them, was ſeiſed in fee, and had good power: 
to ſettle the eſtate to the above uſes; and that the ſame was: 

and ſhould continue free from all former incumbrances, done b 
him or his anceſtors, or any claiming under him or them. 


In February, 1707, Sir Edward Seymour died inteſtate; 
leaving Dame Letitia, and ſeveral children by her 95% 


and ſhe having got the re- ſettlement into her cuſtody, 


appellant brought an ejectment againſt her for recovery of the, 
eſtate, a draft of that deed having been found in the cuſtody) 
of Sir Robert Clayton; but, upon the trial of this ejectment A 
the bar of the Court of Queen's Bench, Dame Letitia refu 1 2 
to produce the re- ſettlement, and the appellant not being 2 able, 
to make ſufficient proof of it, he Was nonſuited. 1 


2 * 
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Whereupon he exhibited his bill in Chancery, againſt Dame 
Letitia and her children, and other proper parties, for a diſ- 
covery of the deeds and writings; and praying, that if the 
limitations of the re-ſettlement ſhould appear to be barred, he 
might be at liberty, under the proviſo in Dame Letitia's mar- 
riage ſettlement, to redeem the ſaid eſtates by ſettling lands of 
1200 l. per ann. according to the uſes of that ſettlement ; and 
that the 5000 J. portion, and as much more as would be 
requiſite to make the purchaſe, might be anſwered out of his 
father's perſonal eſtate; and, that an account might be taken 
of ſuch perſonal eſtate, and the plaintiff be paid his diſtributive 
ſhare thereof. 


To this bill, the defendant Dame Letitia pleaded, that ſhe 
and her children were purchaſors for a valuable conſideration, 


without notice of the re- ſettlement; and by her anſwer 


inſiſted, that the plaintiff was not entitled to any redemption, 
becauſe his father had .not taken advantage of the proviſo, in 


any reaſonable time after the marriage. And, upon arguing | 


this plea, it was allowed. 


On the 7th of June, 1711, the cauſe was heard before the 
Lord Keeper Harcourt; who declared, that the only queſtions 
then properly before the Court, were on the ſettlement of 
February, 1674 ; and, that the defendants having fully proved 
their plea, ought to have the benefit thereof, and of that ſettle- 

ment: But a queſtion ariſing on the proviſo, his Lordſhip 
declared, that there was a beneficial power of revocation lodged 
in the plaintiff's father, and his heirs, which was not forfeited, 
or waived; and there being no time fixed, but a blank left for 

the number of years limited for doing it, no other conſtruction 


ought to be made, but that it ſhould be in a reaſonable time 


after any of the uſes in that ſettlement aroſe; and, as the 
Plaintiff came within a year after his father's death, to have the 
benefit of that power, he was entitled to it, if he made a 


purchaſe and ſettlement according to the proviſo: But ſuch 


purchaſe, ought to be a convenient and reaſonable purchaſe of 
lands, lying in ſuch counties, as were as valuable as the county 
in which the lands in queſtion lay. And therefore, the plaintiff 
ss decreed to make ſuch purchaſe within twelve months, with 

| the probation of a Maſter ; and that on perfecting and ſettling 


Vor. I. 4T | thereof, 
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thereof, according to the uſes aforeſaid, and payment of cop, 
to all parties, the uſes in the defendant's marriage - ſettlement, 
as to the eſtate in queſtion, ſhould ceaſe; and the truſtees ſhould 
ſtand ſeiſed thereof, to the uſe of the plaintiff and his heirs ; that 
the tenants who had leaſes, ſhould hold and enjoy under the 
ſame ; but the defendant, Dame Letitia, was not to make any 
new leaſes, tilt the twelve months were expired. As to any 
account of profits, the plaintiff's bill was diſmiſſed; and if the 
plaintiff made fuch purchaſe and ſettlement as aforeſaid, the 
defendant Dame Letitia, was to produce, upon. oath, all the 
deeds and writings, relating to the preſent ſettled eſtate, which 
were to be delivered over to the plaintiff. And as to the 50001, 
his Lordſhip was of opinion, that the plaintiff ought not, 47 
that time, to have any benefit over for the fame, he being before 
the Court, only as heir at law; but when the purchaſe and 
ſettlement was made, the conſideration of what ſatisfaction the 
plaintiff ſhould have out of his father's perſonal: eſtate, for 


what demands, on peruſal of the deeds, he ſhould think fit to 
make, other than as heir at law, and touching his being reim- 


burſed what coſts he ſhould pay to the other parties; and all 


further directions touching the perſonal eſtate, were reſerved 


till after the purchaſe and ſettlement made. And if the plaintif 
did not make ſuch new purchaſe and ſettlement, his bill was to 
be diſmiſſed with coſts. 


From this decree, both parties appealed ;_ and in ſupport of 
the original appeal it was. urged, that at the hearing of the 
cauſe, the appellant was taken to be before the Court, as heir 
at lau of his father only; and on that foundation, the Court gave 
judgment only on that part of his caſe ; whereas he fully proved, 
that the re-ſettlement was found in his father's houſe, and taken 
from thence, and wrongfully, detained; by the reſpondent Dame 
Letitia : And tho' the appellant offered, nat; only to prove the 
contents of it by witneſſes, but to give in evidence the: draft 
which had been found in Sir Robert Clayton's. cuſtody:; yet tht 
Court would neither permit the appellant to give ſuch evidence, 
or compel the reſpondent Dame Letitia, to produce the. origival 
deed... But, admitting, the appellant. to be only before the Cour 
as heir at law. yet he ought, in that capacity, to have the 


benefit not only of the 5000/7. but of the other perſonal eſtate of 
his father, towards making the new purchaſe, ang, ettleme®* 
3 


according 
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according to the proviſo; becauſe his father had exprefiy agreed, 
that ſuch new purchaſe and ſettlement: ſhould be made; and that the 
coool. fſoauld; be applied towards making the ſame. That ſince 
the full relief prayed by the hill, would in a great meaſure ariſe 
from deeds and writings in the reſpondent's poſſeſſion; the Court 
might, and ought to have ordered them to be produced, on 
the appellant's giving reaſonable ſecurity to make a new purchaſe 
and ſettlement, within ſuch time, as on an inſpection of thoſe 
writings, the Court ſhould; think juſt: And this the rather, 
becauſe no ſort of damage or inconvenience, could ariſe to the 
reſpondent Dame Letitia by producing the deeds, ſhe having 
an effectual remedy under the covenants of her marriage-ſettle- 
ment, to have that ſettlement made good to her out of the 


perſonal eftate, which was abundantly ſufficient for the pur- 


poſe; while, on the other hand, by withholding theſe deeds, 
and particularly the re-ſettlement, the appellant was put under 
difficulties, which rendered it almoſt impoſſible for him to 
obtain that relief, which in juſtice and equity he ought to 
have. That by the expreſs words of the ſettlement of 1674, 
the appellant's father, and his heirs, had a liberty of making 
the new purchaſe in any county in England ; yet the Court had 
decreed it to be made of lands lying in ſuch counties only, which 
were as valuable as in the county, where the lands in queſtion 
lay, and thereby the marriage-ſettlement was varied and altered, 
That the tenant's leaſes, made fince the death of the appellant's 
father, were eſtabliſhed, without any previous enquiry as to 
the reality and conſiderations thereof; and the appellant's bill, 


as to any account of the profits of the preſent ſettled: eſtate, . 


was diſmiſſed; ſo that he was to be bound by the leaſes made 
fince his father's death, and even pending this ſuit, without 
knowing what fines were received for granting thoſe leaſes ; 
ſome of which might have been made for ſmall fines, in truſt 
for the reſpondent Dame Letitia, or her younger children. That 
the appellant ought either to have an account of the profits of 
the preſent ſettled eſtate, or a ſatisfaction in reſpect thereof, out 


of the perſonal eſtate, which had been improved by intereſt | 


ſince his father's death; and if the reſpondent Dame Letitia, 
was to have thoſe profits till a new purchaſe and ſettlement 
was made, the appellant ought to have what improvements 
ſhould; in the mean time, be made of the perſonal eſtate; 
Or at leaſt of fo much of it, as ſhould be — in the 


new purchaſe. 
To 
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To all this it was anſwered, that the reſpondent Dame Letitia 
being a purchaſor, without notice of the re-ſettlement, if any 
ſuch there was; and having pleaded and proved herſelf ſo to be, 
her title, according to the conſtant, known- and uninterrupted 
courſe of juſtice, ought not to be in any wiſe impeached by the 


aſſiſtance of a Court of Equity. That the appellant had failed 


at law, in proving the exiſtence of this pretended re- ſettlement, 
and was non- ſuited upon full evidence; but, ſuppoſing it te 
have been ever made, yet his father being thereby tenant in 
tail, had it in his power to bar it by a common recovery. Ag. 
to the not applying the 5000/7. in making the new purchaſe, it 
was conceived, that the decree had carried that matter too far 
already ; and that the ſettlement of 1674, ought now to ſtand 
abſolutely confirmed, and the appellant ſhould not be permitted 
to purchaſe and ſettle other lands in lieu thereof: But if he 
was to be at liberty ſo to do, he ought to do it out of his own 
eſtate, and not with the 5000/. or any other part of his father's 
eſtate ; who was under no obligation, covenant, or undertaking 
to make any ſuch purchaſe, or to inveſt the 5000/7. in land, for 
the benefit of his heir; nor did he become in any manner 
indebted, or accountable to his heir, for not doing it; but, as 
he had reſerved to himſelf only, a power or liberty of doing it 
if he thought fit, ſo he had waived and relinquiſhed the exerciſe 
of that power, as it was lawful for him to do. 'That it would 


| have been highly unreaſonable, to compel the reſpondent Dame 


Letitia, a purchaſor without notice, to produce her writings _ 
and depend on @ ſecurity for a ſettlement, in lieu of her jointure;z 
and equally fo, to oblige her to part with it, without an equi 
walent ; as upon any other conſtruction of the proviſo than what 
the decree had made, the new purchaſe might fall out to be 
of not more than half the value of the ſettled eſtate. And, a8 


to confirming the tenant's leaſes, Dame Letitia had a power by 
the ſettlement to make leaſes; and if ſhe had taken ſmaller 


fines than might have been had, ſhe alone was the ſufferer, and 
the appellant in no wiſe prejudiced by her ſo doing. 


In ſupport of the croſs appeal, it was argued, that altho'by 
the proviſo in the ſettlement of 1674, a power or. liberty was 
given to Sir Edward Seymour, and his heirs, within Fears, 
to ſettle lands in lieu of Maiden- Bradley; yet it was a poet 


* 
* 
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or not, and therefore he might have releaſed, waived, relin- 
quiſhed or extinguiſhed it, whenever he pleaſed. That as 
there were ſeveral things in this power, which ſeemed to relate 
to Sir Edward's perſonal performance, ſo there were alſo ſeveral 


facts in the ' caſe, which ſhewed an intent of waiving the 


power; particularly, his living 33 years afterwards, without 
attempting to exerciſe it, and his taking the 5, ooo /. portion 
aut of the hands of the truſtee, which was to have lain there 
for the purpoſe of making the new purchaſe. And therefore 
it was conceived, that the decree ought not to have impeach- 
ed the ſettlement, or have given the appellant, after ſuch a 
length of time, and under ſuch circumſtances, power to diſturb 
it, under pretence of ſettling other lands in lieu thereof. 

But to this it was anſwered, that the acquieſcence of the 
father, could be no juſt objection to the right of the ſon and 
heir; who, by the expreſs words of the proviſo, had as good 
a right to redeem the jointure, -as this father ever had ; and 


applied properly to have the benefit of ſuch redemption, within 
a year after his father's death. | 


Ar the hearing of this appeal, the counſel for the appellant 
inſiſted upon reading depoſitions to prove the uſes in the deed 
of re-ſettlement ; and after conſideration of what was offered 
thereupon, the Houſe ordered, that the appellant's counſel 
ſhould be aſked, ** Whether Sir Edward Seymour will be con- 
* tented, to be decreed to confirm and make good his father's 
* laſt marriage-ſettlement ; and that the deed of re- ſettlement, 


* and all other deeds and writings in the reſpondent's cuſtody 


* or power, ſhall be thereupon produced; and, that on 
* conſideration of the ſaid deed of re-ſettlement, and other 


* writings, and of the laſt marriage-ſettlement, the terms of 


* redemption, or making void the uſes of the laſt marriage- 
* ſettlement, be ſettled in Chancery, as that Court ſhall direct?“ 


And the counſel for the appellant being acquainted therewith, 


Cauſe re- 
mitted, 
Jour. vol. 19. 


p · 369. 


and conſenting thereto, on his behalf; it was oRDERED, that the 


cauſe ſhould be remitted to the Court of Chancery; and that 
upon the appellant's confirming his father's laſt marriage 
kttlement, as that Court ſhould direct, the deed of re-ſettle- 
ment, and all other deeds in the reſpondent's cuſtody or power, 


4 Vol. I. 4 U (ſhould 


— 
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ſhould be produced as the faid Court ſhould direct; and that 
the ſaid Court, on conſideration of the deed of re- ſettlement, 
and other writings to be produced, and of the ſaid laſt mar- 
riage-ſettlement, ſhould ſettle the terms of redemption, or 
making void the uſes of the laſt ſettlement; and ſhould give 


ſuch further directions in the cauſe, as the ſaid Court ſhould 


think reaſonable *. 
Margaret 


— 
— 


.* 
n 


* On ſearching the Regiſter Office for the further proceedings in this cauſe, 
it appears in Lib. B. 1711. that by an order of the Court of Chancery, dated 


the gth of February, 1711, it was ordered, that the Maſter ſhould approve of a 


deed of confirmation, with a fine or recovery, as he ſhould think fit; but, 
that inſtead of the proviſo in the laſt marriage-ſettlement, the Maſter was to 


take care, that the proviſo in the deed of confirmation ſhould be, that if the 


plaintiff and his heirs, ſhould perform the decree of the Court, touching the 
purchaſe and ſettling of 1200 J. per ann. according to the intent of the laſt 
marriage-ſettlement, then the ſaid deed of confirmation was to be void; 
and, when that deed was executed, the plaintiff was to be at liberty to apply to 
have the deeds and writings produced; and for ſuch directions as the Court, on 
conſideration of the re-ſettlement and other writings ſo to be produced, and of 
the laſt marriage-ſettlement, ſhould think fit to give, for ſettling the terms of 
redemption, or making void the uſes of the laſt ſettlement. — That in purſuance 
of this order, the Maſter had ſettled a deed of confirmation, which the plaintiff 
had executed, and that a fine had been levied accordingly.—That the defendant 
Lady Seymour had ſtood out proceſs of contempt, before ſhe would produce the 
deed of re-ſettlement, and the other writings in her cuſtody.— That the ſame 
being at length produced, the cauſe was heard before the Lord Keeper on the 
4th of Fuly, 1712; when, after hearing the ſeveral deeds and writings read, 
his Lordſhip declared, that the laſt marriage-fettlement was but in the nature 
of a ſecurity, for making a ſettlement of lands of 1200/. per ann. upon the 
defendant Lady Seymour, and the iſſue male of that marriage; and that the 
plaintiff Sir Edward could be admitted to the redemption of Maiden- Bradley, 
or to make void the uſes limited thereof by the laſt marriage-ſettlement, on no 
other terms, than ſettling an eſtate of the clear yearly value above repriſes, 
of 12001, fer ann. to the uſes mentioned in the proviſo of the ſaid laſt ſettle- 
ment ; or, upon making compenſation to Lady Szymour and Lord Conway, in 
lieu thereof; and that ſuch purchaſe of lands of 1200 l. per ann. ought to be a con- 
venient and reaſonable purchaſe, and the inheritance thereof as valuable, as the 
eſtate and lands in Maiden-Bradley. And as touching the queſtion, whether the 


plaintiff Sir Edward ought to have any aid out of the perſonal eſtate of his father, 


to enable him to make ſuch purchaſe or compenſation; his Lordſhip was of 
opinion, that the re-ſettlement was nat a voluntary conveyance, but made on 
valuable conſiderations ; and therefore decreed, that the plaintiff Sir Edward 


ſhould ſtand in the place of the defendants Lady Seymour and Lord Conway, on 
the laſt ſettlement, to receive a ſatisfaction out of his father's perſonal eftate, 


for making ſuch purchaſe: of 1200/. per ann, or a compenſation for the oy” 
| ut 
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Margaret Davie, Frances Davie and 


Appellants. 
Trephena Davie, Infants, - = 5 9 
Micholas Hooper, Eſq: and Mary ay 


OE Rn 0” Reſpondents, 


14th February, 1711. 


77 LLIAM (afterwards Sir William) Davie, in the year 

1687, and in the life-time of Sir John Davie, his elder 
brother, married Mary Steadman ; whoſe only fortune was a real 
eſtate in Somerſetſbire, of about 250/. per ann. part in poſſeſ- 
ſeſſion, but the greateſt part in reverſion, after the death of 
her mother, who lived till the year 1700. 


Previous 


But Sir Edward Seymour, the father, having ſince the re-ſettlement, exone- 
rated the eſtate from an incumbrance of 3710/7. ; therefore, that 37107. with 
intereſt for the ſame ſince Sir Edward's death, at the rate of 5 J. per cent, was 
to be taken as part of what the plaintiff was to have, towards making up the 


2 Vern. 665. 
Viner, vol. 3. 
p. 437. ca. io. 
1 Eq. ca. ab. 
p. 336. ca. 6. 


value of the 1200 J. per ann. And the Maſter was to ſet a value upon ſuch an 5 


inheritance of 1200 J. per ann. of lands, as valuable as lands in Maiden- Bradley, 
And it was further ordered, that the Maſter ſhould take an account of the 
| perſonal eſtate of Sir Edward Seymour, the father, and the uſual directions were 
given for that purpoſe ; and if ſuch perſonal eſtate ſhould be ſufficient to make 
a full compenſation for the ſaid 1200 J. per ann. diſcounting the 37107. and 
intereft as aforeſaid ; then the ſame was to be brought before the Maſter, to 
make ſuch compenſation accordingly : But if the perſonal eſtate ſhould be defi- 
cient, then the plaintiff Sir Edward was to bring before the Maſter ſo much 


as would make good ſuch deficiency ; and, from the time that the ſame ſhould. 


be fo brought before the Maſter, the uſes in the deed of confirmation, and in 
the ſaid laſt marriage-ſettlement, were to ceaſe ; and the uſes thereof were, 
from thenceforth, to be to the plaintiff Sir Edward Seymour and his heirs : And 
thereupon, the ſaid deed of confirmation, together with the ſeveral leaſes made 
by the defendant Lady Seymour, and all other deeds and writings then before the 
Maſter, were to be delivered up to the plaintiff; and the defendants Lady 
Seymour and Lord Conway, and their truſtees, were to re-convey and deliver the 
polleflion of Maiden-Bradley to him. But the plaintiff was to pay the defend- 
ants their coſts, to be taxed by the Maſter ; and to have the ſame again, 
together with his own coſts of this ſuit, out of the perſonal eſtate of his father, 
lo far as the ſame would extend. And as to the account of the rents and 
profits of Maiden- Bradley, from the time of the death of the plaintiffs father, 
the defendant Lady Seymour was to have a month's time given her to anſwer, 
Whether ſhe would go into that account or not; and, if ſhe ſhould not think 

| fit 
4 
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Previous to this marriage, by indenture dated the 10 of 
April, 1687, between the ſaid William Davie and Sir Jobn 
Davie, and Margaret Davie, Widow, their mother, of the one 
part, and Mary Steadman, Widow, the ſaid Mary, her daugh- 
ter, and Henry Long, of the other part; in conſideration of the 
then intended marriage, (no portion being mentioned) the 
ſaid William Davie, Sir John Davie and Margaret Davie, for 
themſelves, their heirs, executors and adminiſtrators, coye. 
nanted with the ſaid Mary Steadman, Widow, and Henry Long, 
that he the ſaid William Davie ſhould, within one year after 
the marriage, upon the requeſt of the ſaid Mary Steadman, 
Widow, and Henry Long, their executors or adminiſtrators, 
ſettle and aſſure, in ſuch ſort as they, or either of them, or 
their counſel ſhould reaſonably adviſe. or appoint, the ſum of 
5,000/. in money and good ſecurities, or in good ſecurities 
alone, in manner following, viz. the ſum of 2, ooo]. part of 


— 


fit to go into it, then Maiden- Bradley was to be taken to be 1200 J. per am. 
for the time paſt; and the plaintiff Sir Edward was to have ſatisfaction out of 
the perſonal eſtate, for that 1200 J. per ann. from his father's death; deducting 
thereout only the like taxes, as were payable for Maiden- Bradley. And what 


ſurplus ſhould be remaining of the ſaid perſonal eſtate, after ſuch deductions 


and allowances thereout as aforeſaid, was to be divided according to the act for 
the diſtribution of inteſtate's eſtates; and the defendants Lady Seymour and 
Lord Conway, were to be at liberty to apply to the Court, for inveſting, or 


; ſettling the ſame, according to the proviſo in the laſt marriage-ſettlement ; or 
to have it apportioned between them as ſhould be juſt. 


On the ziſt of the fame month, the cauſe came on again, when Lady Seymzur, 
by her counſel, declaring, that the Maiden- Bradley eſtate had not, fince the 
death of her late huſband, anſwered to her 1200 J. per ann. above repriſes, and 
that therefore ſhe could not take the ſame at that value ; the Court declared, 
that the plaintiff Sir Edward Seymour, could not be admitted to redeem, or make 
void the uſes of the laſt marriage-ſettlement, but upon making good the ſaid 
deficiency, as well as ſettling 1200/. per ann. or making a compenſation in lieu 
thereof, as aforeſaid ; it was therefore ordered, that the defendant Lady Seymour 
ſhould come to an account before the Maſter for the rents and profits of the 
ſaid eſtate, ſince the death of Sir Edward Seymour her huſband ; and if ſuch 
rents and profits ſhould not amount to the clear yearly ſum of 1200/. above 
repriſes, then the plaintiff Sir Edward was to make good the deficiency and 
ſuch deficiency was to be made good to him out of his father's perſonal eſtate ; 
and he was alſo to have a ſatisfaction thereout, for ſo much as the clear yearly 
profits of the ſaid premiſſes ſhould, upon ſuch account, appear to amount unto, 
ſince the death of his ſaid father. But if ſuch clear yearly profits ſhould be 
more than 1200/, above repriſes, the defendant Lady Seymour was to account for 


the ſame. 


the - 
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the faid 5,000, for the ſole benefit of the ſaid Mary, the (A 
intended wife, in caſe the marriage ſhould take effect, and the wm 
my William ſhould die in her life-time, without. iſſue by her 
then living, or that ſhould afterwards be born alive; but if 
1/i//jam ſhould die in her life-time, leaving iſſue by her, then 
only 1,500/. part of the 5, oo. was to be ſettled ; which, 
as to the intereſt thereof, was to be for the benefit of the ſaid 
Mary for life, for her jointure ; and, after her death, the 
principal of the ſaid 1,500/. to be for the uſe of ſuch child 
or children of the ſaid William Davie, by the ſaid Mary, as 
ſhould be then living, in ſuch proportions as the ſaid Mary 
ſhould by any writing limit or appoint ; or in default thereof, 
equally between them ; and, if but one child, the whole to 
that one child; but if all the children of the ſaid William Davie 
by the ſaid Mary, ſhould die before her, then ſhe was to 
have the full ſum of 2, 00 l. to her own uſe, And it was 
further covenanted, that the ſaid Villiam Davie ſhould, at the 
like requeſt, ſettle and aſſure 2, 500 l. other part of the ſaid 
5, ooo. to the uſe of ſuch child or children as he fhould 
have by the ſaid Mary, whether born in his life-time, or after 
his deceaſe, in ſuch manner or proportion as the ſaid William 
Davie, his executors or adminiſtrators, ſhould by any writing 
appoint. And the reſidue of the ſaid 5,000/. was, in every of 
the ſaid caſes, to be for the ſole diſpoſal, benefit and uſe of 
the ſaid William Davie, his executors, adminiſtrators and affigns. 
Provided always, that if the ſaid William Davie ſhould fettle 
the ſaid 5,000/, or ſecurities for the ſame, within a year after 
the ſaid marriage; or, if no ſuch requeſt as aforeſaid ſhould 
be made within one year after the marriage, for ſuch ſettle- 
ment to be made; then the ſaid Sir John Davie and Margaret 
Davie, were to be diſcharged from the faid covenant ; but this 
proviſo was .nat to extend to the ſaid William Davie. 


The marriage ſoon afterwards took effect, and in Oftober, 
1687, the Somerſetſbire eſtate was, by fine and recovery, and 
deeds declaring the uſes thereof, limited to the uſe of the 
ſaid William Davie for his life; with remainder to the ſaid 
Mary Davie for her life; remainder to truſtees to preſerve the 
contingent remainders; remainder to the firſt and other ſons 
of the ſaid William Davie, by the faid Mary, ſucceſſively in * 
tail male; remainder to the uſe of the daughter or daughters _ - 43 

vor. I. © of 'Y 
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AA of the ſaid William Davie, on the body of the ſaid Mery 


1711, ; x | 
L—— begotten, or to be begotten ; with remainder, to the uſe of the 


right heirs of the ſaid William Davie for ever. 


In 1690, Mrs. Davie died, leaving the reſpondent Mary, 
her only child; and ſoon afterwards, Sir John Davie died 
without iſſue ; whereupon the title, together with the family 
eſtate in Devonſhire, of about 1400/7. per ann. deſcended to the 
ſaid William Dave. 


In 1692, Sir Villiam Davie married Dame Abigail, his ſecond 
wife, who brought him a fortune of 5,000/. and by whom he 
had iflue the appellants. | 


Sir WWilliom Davie, intending to make all his four daughters 
equal in point of fortune; and knowing, that by the ſettle- 
ment on his -firſt .marriage, the reſpondent Mary, his eldeſt 
daughter would, after his death, be entitled to the Somerſet- 
ſhire eſtate, which he eſtimated to be worth 5, ooo J.; he, in 
October, 1706, made a ſettlement of his Devonſhire eſtate, 
to the uſe of himſelf for life ; then to truſtees for a term of 
500 years, upon truſt to raiſe 5,000 /. a-piece for his three 
younger daughters, the appellants ; and ſubject to this charge, 
to the uſe of his heirs male; remainder to his daughters begot- 
ten, or to be begotten, with remainder to his own right heirs. 
On the 1oth of February following, Sir William made his will; 
and, after taking notice, that the eſtate which he had by his 
firſt wife, was ſettled on his eldeſt daughter Mary, he deviſed to 
her certain other eſtates in the ſaid county of Somerſet, together 
with ſome ſpecific legacies; and then he gave 5o0/. a- piece to 
his three younger daughters, over and above their portions of 
q 5000/7. a-piece, and appointed the ſame perſons executors, 
=_— whom he had named as truſtees, in the ſettlement of his 
Devonſhire eſtate. 


In March, 1706, Sir William died, and ſoon afterwards the 
reſpondents claimed the ſum of 2, 500l. under the agreement 
made upon Sir William's firſt marriage; whereupon the appel- 
lants exhibited their bill in Chancery againſt the, reſpondents, 
to be relieved as to this demand; and praying, that what 


Sir William Davie had done for the advancement of the defend- 


. * f 
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ant Mary, in ſettling upon her the Somerſetſhire eſtate, giving 
her a legacy by his will, and making a further proviſion for 
her in the ſettlement of his · Devonſhire eſtate, might be decreed 


to be a ſatisfaction of her claim of the ſaid 2, 500 J. The 


defendants alſo exhibited their croſs bill, for a ſatisfaction of 
this 2, 500 J. out of the. real and perſonal eſtate of Sir Wilkam 
Davie. $ 

Both theſe cauſes were heard on the 17th of November, 1710, 
before the Lord Keeper Harcourt ; when the Court declared, 
that Mary Hooper was well entitled to the 2, 500 J. as a creditor, 
under her mother's marriage- agreement; and therefore decreed 


the ſame to be paid, with intereſt at 51. per cent. from the 
death of Sir William Davie. 


But to reverſe this decree, the preſent appeal was brought; 
and, on behalf of the appellants it was inſiſted, that the 
intention of the marriage-agreement of 1687, being only to 
ſecure a proviſion for the ifſue of that marriage; ſuch intention 
was fully and effectually anſwered by the ſettlement of the 
Somerſetſhire eſtate, which Sir William Davie was under no 
obligation to make. That in this agreement, no mention was 
made of any portion, nor in fact, had Sir William's firſt wife 
any other portion than the Somerſetſbire eſtate; which, if ſhe 
had died before 21, would have deſcended to her heir; and 
dir William might not have received any benefit from it. That 
till the death of Sir William, the reſpondent Mary could not, 
by the marriage - contract, have demanded any ſatisfaction for 
the 2, 500 l. becauſe no time was thereby limited for the 
payment of it; and, as at his death the reſpondent became 
entitled to the Somerſetſbire eſtate, under the ſettlement, ſhe 
thereby received a certain ſatisfaction for the 2, 004. at the 
very time that it became demandable, if it ever could be 
demanded. And as Sir Villiam never barred the remainders of 
this eſtate, which it was in his power to have done, it afforded 
2 plain evidence, that he intended it as a ſatisfaction: And 
therefore it was apprehended, that the benefit which the reſpon- 
dent Mary took on the death of Sir William, by his ſettle- 
ment of the Devonſbire eſtate, and by his will, ought to be 
aten as A full ſatisfaction for the .2,500/. even if it had not 


| been 


S. Cowper, 
i Mead. 
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been ſatisfied by the ſettlement of the Somerſetſhire eſtate. 
That it was fully proved in the cauſe, that Sir Jillian 
intended to make all his four daughters equal in their fortunes ; 

and that he looked upon and intended the ſettlement of the 
Somer ſetſhire eſtate, to be a full performance of the agreement, 
made on his ſaid firſt marriage. For, being a very careful and 
exact man, in the management of his affairs; he, ſome ſhort 
time before his death, ſet down in writing, an account of all 
the debts he owed, and which were indeed but very trifling, 
without ever taking notice of this pretended debt of 2, 500. 
to the reſpondents. It was therefore hoped, that the wiſe 
and juſt proviſion which Sir William had made, for the peace 
and quiet of his family, and for the equal Benefit of all bit daugh- 
ters, ſhould not now be fruſtrated by admitting the reſpondent 
| Mary as a creditor for ſo large a ſum as 2,500/. principal 
money; ; which, with the intereſt given by the decree, would 
amount to 3, 3001. to the diſappointment of Sir William's will, 
and contrary to his repeated intentions. 


On the -other fide it was contended, that at the time of 
the ſettlement of the Somer/er/hire eſtate, which moved only 
from the reſpondent Mary's mother, Sir William had no intereſt 
in it; and therefore it could not be, nor was ever expreſſed 
or deſigned to be a ſatisfaction, for what was limited by the . 
articles, to the iſſue of that marriage. That the reſpondents 
did not claim the Somterſet/hire eſtate, by the gift of Sir William 
Davie, but by- the ſettlement and gift of his firſt wife, the 
reſpondent Mary's mother; and if the fettlement of this eſtate 
was a ſatisfaction, it muſt have been ſo at the time of making 

but this could not poſſibly be, becatiſe the reſpondent 
Mary took nothing thereby, but in remainder after an eſtate 
tail, which the tenant in tail might, by common recovery, 
have barred and deſtroyed. Beſides, this ſettlement was never 
declared or agreed, either by Sir Willtam Davie, or his firſt 
wife, to be a ſatisfaction for the money agreed to be paid by) 
the articles. That the legacies given to the reſpondent Mary, 
by the will, were but of ſmall value; and each of the appel- 
lants had more out of his eſtate, than the reſpondent Mary 
had, tho' ſhe was his eldeſt! daughter: And, as to the ſettle- 
ment of the Devonſhire eſtate, ſhe took nothing but a remain- 


der, together with the e after an eſtate tail, * 
ir 
2 | 
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Sir William might have barred, whenever he thought fit; but Gorton b 
it was not even pretended, that he ever meant or declared this ; 


ſettlement, to be a ſatisfaction of what he was bound to do 
by the articles. 


ACcoRDINGLY, after hearing counſel on this appeal, it was Decxzx 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; *®"=*4: 


our. vol. 19, 

and the decree therein complained of, affirmed. 4 378. Y 
D 

James Worſley, Eſq. — - Appellant. Caſe go. 


Sir Simeon StuArt, Baronet, = - Reſpondent, 
4th March, 1711. 


AME Mary Stuart, the grandmother of both the appel- viner,vol.zz 
lant and reſpondent, was ſeiſed of a capital meſſuage, P 441... 
farm and lands in Dorſetſbire, called Tarrant- Hinton; which 
confiſted of 320 acres of poor arable land, a ſheep walk, and 
about 400 acres of down land: And in June, 1699, ſhe, by 
her will, deviſed the ſame, after the death of Sir Nicholas 
Stuart, to truſtees, in truſt for the appellant for a term of 
8 years, if he ſhould fo long live; remainder to the reſpon- 
dent, for his natural life ; remainder to his firſt and other ſons 
in tail male ; with other remainders over. The teſtatrix alſo 
left a writing under her hand, whereby ſhe directed her truſtees, 
to take ſecurity from the appellant, and every other perſon 
who ſhould come into the poſſeſſion of this eſtate, that they 
ſhould not commit waſte, either by cutting timber, or plough- 


ing ſuch lands as ought not to be ploughed. 


Under this will, and after the death of Sir Nicholas Stuart, 
which happened in F ebruary, 1709, the appellant entered upon 
the lands; but neglected to give any ſuch ſecurity as the 
teſtatrix had directed: And ſoon afterwards, without the 
conſent or privity of the ſurviving truſtee, the appellant began 
to plough up, break and burn part of the down lands. 
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— Whereupon, the reſpondent filed his bill in the Court of 


. Exchequer, to reſtrain the appellant from burning, breaking 


or ploughing any more of theſe lands; and obtained a ſpecial 
injunction for that purpoſe. 


But the defendant contending, that what he had done would 
ultimately tend to the improvement of the eſtate, the plaintiff 
proceeded in the cauſe ; and, after examining witneſſes on both 
ſides, it came on to be heard, in Michaelmas term, 1711, when 
the Court decreed, that the defendant ſhould not plough, 
burn, break or ſow, any more of the ſaid down lands; and 
awarded a perpetual injunction accordingly. 


S. Dodd. From this decree the defendant appealed; inſiſting, that the 
teſtatrix, by the words of her requeſt, intended only to reſtrain 
waſte; but could not be ſuppoſed to mean, that no profit ſhould 
be made by a ſubſtantial and laſting improvement of the lands. 

That this Down, was apparently capable of being brought to 
ten times its preſent value, by the courſe of huſbandry which 
the appellant had obſerved ; and therefore, the teſtatrix could 
never intend, that ſuch an improveable part of her eſtate, ſhould 
he under moſs for ever ; or that no perſon claiming under her, 
ſhould have above 4os. per ann. for lands, which might be 


made worth 20/. per ann. 


H. Stevens, On the other fide it was ſaid, that this burning, 
breaking and ploughing of down /and, was indeed a preſent 
advantage to the appellant, for his ſhort term of years ; but 
would be a total deſtruction of all future benefit to ariſe from 
the Down ; and, for want of foldage for the ſheep, would 
greatly damage and impoveriſh the arable part of the farm. 
That this was the firſt inſtance of a tenant for years, inſiſting 
on a right to plough, burn and break down land; and ſhould 
he ſucceed in it, any other tenants in the counties of Dorſet 
and Milts, would ſoon follow ſo pernicious an example, to the 
deſtruction of the inheritance of their landlord's eſtates. 


Dovnus AND accordingly, after hearing counſel on this appeal, it was 
Jour. vol, 19. ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 


P. 395+ and the decree and proceedings therein complained of, affirmed. 
Henry 
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Henry Gorges, Eſq. and Robert 


Gorges, 
his Son, — — 8 : { Appellants. 
Charles Pye, Eſq. XS D 


Reſpondent. 
27th March, 1712. | 


IR Walter Pye, being ſeiſed of ſeveral manors and lands in 
8 Herefordſhire, by deed dated the 6th of March, 1638, 
made a voluntary ſettlement of the manors of Kipec, Orcop, and 
other eſtates of about 1200/7. per ann. to the uſe of himſelf, for 
life ; remainder to the heirs of his body ; remainder to his own 
right heirs: But ſubje& to a proviſo, that he might by any 
writing, or by his will, charge the eſtate ſo ſettled, with the 
payment of his debts; and in default thereof, that then the 
uſe and truſt of all the ſaid eſtates, ſhould be to truſtees, for 
21 years after his death ; upon truſt for the payment of his debts, 
out of the rents and profits during that term. 


Sir Walter had two ſons, namely, Walter and Robert; and 
having afterwards occaſion to borrow money, he, in the years 
1640, 1649, 1652, 1653, and 1654, levied ſeveral fines, and 
made ſeveral mortgages, of different parts of his eſtate ; 
and, by virtue thereof, became ſeiſed in fee, or of the equity 
of redemption, of the premiſſes compriſed in thoſe fines and 
mortgages. | 


On the 23d of October, 1659, Sir Walter Pye made his will ; 
and thereby deviſed all the manors, lands, tenements and here- 
ditaments, whereof he, or any in truſt for him, or for his uſe, 
ſtood ſeiſed (except King flon farm, which he deviſed to his ſon 
Robert, in fee) to Walter, his eldeſt ſon, for 99 years, if he 
ſhould fo long live; remainder to truſtees, to preſerve the 
contingent remainders; remainder to the firſt and other ſons 
of Walter, ſucceſſively in tail male ; remainder to other truſtees, 
for a term of 99 years, for raiſing 2000/. for the portions of 
Walter's daughters; remainder to his ſaid fon Robert, for 99 
years, if he ſhould ſo long live; remainder to truſtees, to 
preſerve the contingent remainders ; remainder to the firſt and 
other ſons of Robert, ſucceſſively in tail male; remainder to 
other 
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other truſtees for a term of 80 years, for raiſing a like ſum of 
20001. for the portions of Robert's daughters; remainder to 
Jobn Pye, the teſtator's brother, and grandfather of the reſpon- 
dent, for 99 years, if he ſhould fo long live; remainder to 
truſtees, to preſerve the contingent remainders; remainder to 
his firſt and other ſons, ſucceſſively in tail male; with other 
remainders over. And in this will, was contained a power for 
the teſtator's fon Walter, to make a jointure upon a wife, not 
excceding 3oo/. per ann.; and for his other ſon Robert, after 
the death of Walter, without iſſue male, to make a jointure upon 
a wife, not exceeding 500 J. per ann.; and a declaration, that 
the eſtate ſo deviſed, ſhould be liable to the mortgages and debts 
of the teſtator. | 


The teſtator ſoon afterwards died, leaving Dame Mary his 
widow, to whom, in 1656, he had made a jointure of 350, 
per ann.; and the eſtate was alſo ſubject to ſome mortgages, 
and other debts of his; whereupon, Walter the ſon, entred on 
all the eſtates, not in jointure to Dame Mary, and enjoyed the 
ſame for ſome time. 


In November, 1667, a treaty of marriage was ſet on foot, 
between Robert Pye, and Mary, the daughter of Sir Edmund 
Bray ; and, in order to enable Robert to make a ſettlement on 
that marriage, the ſeveral mortgages in fee, made by Sir Walter, 
were paid off by Robert, to the amount of 2000/7.; and there- 
upon the premiſſes compriſed in thoſe mortgages, were conveyed | 


to truſtees and their heirs, to the uſe of the ſaid Robert and 


Mary, for their lives ſucceſſively; with remainder to the firſt 
and other ſons of that marriage, in tail male; with remainder 
in fee to Robert, and his heirs. And in theſe conveyances both 
Walter and Robert joined, and the will of Sir Walter was therein 
particularly recited. | 


Beſides theſe deeds, Walter, and the truſtees named in his 
father's will, as well thoſe for preſerving contingent remainders, 
as thoſe for raiſing portions for Walter's daughters; conveyed 
their intereſt during the life of Walter, and alſo the term for 
raiſing the portions, to new truſtees; and a fine was afterwards 
levied by Walter and the new truſtees, whereby the eſtate of 
Walter and his z//ue, was intended to be barred and extinguiſhed. 

| Notwith- 
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Notwithſtanding theſe conveyances, Rebert, by a deed poll, 3 on 
dated the 1ſt of July, 1668, ſettled a jointure upon the ſaid Gnu 
Mary, his intended wife, in purſuance of the power contained 
in Sir Walter's will: But doubts afterwards ariſing, whether 
this jointure would be good, as Walter, his elder brother, was 
fill living; Robert, by another deed of the 14th of the ſame 
month, reciting the ſaid ſeveral conveyances and deed poll; 
and the doubts reſpecting the validity of the jointure, aſſigned 
a church leaſe to truſtees, as a ſecurity to indemnify Mary, 
againſt her being evicted of any part of the premifles, ſo ſettled 
upon her in jointure. 


By this marriage, Robert had iſſue only one daughter; who, 
together with her mother, died in a few years afterwards. 


In 1675, Robert married Meliora, the fiſter of Sir Fames 
Drax ; and, upon this ſecond marriage, altho' his brother 
Walter was {till living, he made the ſame ſettlement upon her, 
and her iſſue by him, as he had made on his firſt marriage; with 
the like notices and recitals of Sir Walter's will. 


By this marriage, Robert had iſſue only one daughter, named 
Elizabeth, who was afterwards the wife of the appellant Henry, 
and mother of the appellant Robert; and, on the goth of 
January, 1680, he died; whereupon Meliora, his widow, 
entred on the eſtate. | 


On the 24th of March, 1690, Walter, the brother, died 
without iſſue ; and the eſtates of him and his brother Robert, 
under Sir Walter's will, being ſpent for want of iſſue male, the 
title of Fohn Pye, Sir Walter's brother, accrued ; who, toge- 
ther with Edward his ſon, the reſpondent's father, and Job 
Scudamore, the ſurviving truſtee for preſerving contingent re- 
mainders, in Trinity term, 1691, exhibited their bill in the 
Court of Chancery, againſt Meliora and Elizabeth, the widow 
and daughter of Robert Pye, and the truſtees for raiſing the 
2000/7. portion, under Sir Walter's will; offering to pay the 
debts of Sir Walter, if any remained unpaid ; and to ſecure the 
Payment of Elizabeth's portion, when it ſhould become due 
and therefore praying a conveyance of the mortgaged and truſt 
eſtates, and an account of the rents and profits thereof. 
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On the 27th of January 1695, this cauſe was heard before 
the Lord Chancellor Somers ; when the counſel on both fides, 
admitting it to be a matter of intricacy and difficulty, a reference 
was made to the Maſter, to ſtate the caſe upon the evidence, 
but the parties never thought proper to proceed upon this 
reference. 


Jobn Pye, and Edward his ſon, and Meliora the widow of 
Robert, being all dead ; the reſpondent, in Eafter term, 1 708, 
filed his bill of revivor againſt the appellants Henry and Eliza. 
beth his wife, and the truſtees; and the. ſuit again abating, 
by the death of Elizabeth, was revived againſt the other appel- 
lant Robert, as her ſon and heir. N 


On the 6th of November, 1710, the cauſe was heard before 
the Lord Keeper Harcourt ; when the Court declared, “ that 
* as to the lands compriſed in the deed of 1656, the uſes of 
« that deed were not revoked by the will; and, that what 
« lands were compriſed in the deed of March, 1638, and not 
« included in the feveral fines levied in 1640, 1649, 1652, 
46 1653, and 1654, or any of them, they likewiſe did not pals 


by the will. But as to ſuch lands as were compriſed within 


5 any of the ſaid fines, and of which Sir Walter, or any in 
«© truſt for him, or for his uſe, was ſeiſed in fee-fimple at 
„the time of his death, or of which he was entitled to the 
equity of redemption, thoſe lands, and the equity of re- 

«« demption did paſs by Sir Walter's will; and that the plaintiff 
«© was well entitled to the equity of redemption thereof, on 
« diſcharging the incumbrances, and to have an account of 
<< the rents and profits, from the time of Sir Walter's death; 
„and that the rents and profits of the lands, compriſed in 
* the deed of March, 1638, were liable to the payment of 
<< the debts of Sir Valter, during the term of 21 years, from 
„his death; and decreed the ſame accordingly. And it was 
referred to the Maſter, to take an account of the debts and incum- 
brances at the time of Sir Walter's death, and what part thereof 
had been paid by Robert or Walter his ſons ; alſo what remained 
unſatisfied at the time of the death of Malter, and had been 
fince paid, either by Meliora, the widow of Robert, or by the 
defendant Henry ; in order that it might appear, what part of 


the debts and incumbrances had been paid and fatisfied, by and 
4 our 
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out of the rents and profits of the eſtates ſubje& thereto. And 
the Maſter was alſo to take an account of the rents and profits 
of the deviſed eſtate, received by Robert and Walter Pye, 
during their reſpeCtive lives; and what ſhould appear to have 
been received by them, or either of them, was to be applied in 
keeping down the intereſt of the mortgages, and other incum- 
brances, during their reſpective lives, ſo far as ſuch rents and 
profits would extend. The Maſter was likewiſe to take an 
account of the rents and profits of the lands, compriſed in the 
deed of March, 1638, which, for 21 years after Sir Halter's 
death, had been received by the ſaid Robert and Walter, or either 
of them; and thoſe rents and profits were to be applied in 
diſcharge of Sir Walter's debts, according to that deed. An 
account was alſo to be taken, of the whole rents and profits of 
the lands which paſted by the will, and had been received by 
Meliora, or the , defendant Henry; and what ſhould appear to 
have been ſo received, was to be applied in ſinking the intereſt, 
and then the principal of ſuch of Sir Yalter's debts, as remained 
unſatisfied at the death of Valter his fon; and to which the 
defendant Henry was any way entitled; and, after fatisfaQion 
of theſe debts, then to be applied in payment of the 20001. 
portion of Elizabeth, the defendant Henry's late wife, with 
intereſt for the ſame, from the time of their marriage. 


From this decree, the defendants Henry and his ſon Robert, 
appealed ; inſiſting, that it was impoſſible to take a regular 
account of the rents and profits of the premiſſes, and of the 
payment of debts and incumbrances, for a period of above 50 
years, which had elapſed ſince Sir Walter Pye's death; and after 
the death of ſo many perſons who were in poſſeſſion, - and had 
paid thoſe debts and incumbrances. That tho' the rents and 
profits ſo to be accounted for, were only to be applied in 
keeping down the intereſt of the incumbrances, and not in 
linking the principal; yet, when it was conſidered, that the 
annuities and other annual payments out of the eſtate, and the 
intereſt of the debts charged thereon, did, for nine years after 


dir Walter's death, exceed- the yearly value of the eſtate, by at 


leaſt 300 l. per ann.; and for the next eleven years, by 1 50. 
fer ann. the caſe was not at all altered, but the account muſt 


be taken of the whole profits, and of the debts. That no 


account ought to be taken of the rents and profits of the lands, 
ſettled 
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fettled upon Meliora in jointure ; for, Walter Pye having ex. 
guiſhed his eſtate for life, and with the concurrence of hig 
truſtees, by deeds and fine, . barred himſelf and his iſſue of. 
all eſtate and intereſt in the premiſſes, his power to make # 
Jointure upon a wife ceaſed ; and Robert's eſtate and power 40 
make a jointure aroſe. That he accordingly made ſuch jointire. 
on Meliora, by mature advice, and for a valuable conſideration, 
and ſhe enjoyed the ſame till her death; and therefore it was. 
hoped, that the appellants ought not to account for the profits 
thereof. That tho' Sir Walter Pye did, by his will, make 
proviſion for the payment of his debts ; yet, by the ſame will, 
he created a power in his fon Walter to make a jointure of any 
part of the eſtate, not exceeding 300. per ann.; and a like 
power in Robert to make a jointure, not exceeding go ‚, | 
ann.; and it could not be thought, that he intended to ſubje 
that jointure to the incumbrances, for then it would have been 
of no value, nor would any woman of fortune have married 
either Walter or Robert, on making ſuch a jointure ; and in 
caſe money had not been raiſed by wive's portions, the debts 
would have ſwallowed up the eſtate. And as Sir Walter had, 
by his will charged his eſtate with the payment of his debts, 
the term of 21 years, created by the deed of March, 1638, did 
not, according to the true meaning and conſtruction of that 
deed, ariſe ; and therefore, the decree ought not to have direQed 


any account of the rents and profits of the lands, compriſed in 
that term. 8 | i 


On the other ſide it was argued, that what was done in 1669, 
upon Robert's marriage with Mary, appeared to be done, \with 
full notice of Sir Walter's. will; it being recited in moſt of he 
conveyances which were then executed, and the counſel colts 
cerned being conſcious, that the title which Walter or Robert 
could make under that will, was not to be relied upon did 
therefore, at the ſame time, direct a conveyance to be taken 
from the mortgagees, and made that alſo a ſettlement upon” 
Mary, and her iſſue. But being alſo ſenſible, that the title 
under the mortgages was a redeemable eſtate ; Robert Joo 
afterwards, under colour of the power in Sir Walter's will, 


appointed his ſaid wife a jointure ; and, at the ſame time, made 
her a collateral ſecurity, in caſe ſhe ſhould be evicted of the join: 


ture-lands, by the death of Walter and Robert, widow 
ws E. 
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male. That the truſtees in the will named, for preſerving 1 "oth 
che contingent remainders; and the truſtees for raiſing portions 8 | 
for the daughters of Walter, only conveyed to the new truſtees, | 
the eſtate and intereſt which they had during the life of Walter, 
and in the term of years for raiſing his daughters portions ; 
and it was Walter and the new truſtees only, that afterwards i 
levied the fine: And therefore, the eſtates in the old truſtees, ih 
for preſerving the contingent remainders during the lives of 
Robert and John, and to their reſpective iſſue male was not 
transferred or deſtroyed ; ſo that what theſe old truſtees did, 
was intended to bar Walter and his iſſue only, and not to bar or 
extinguiſh any of the eſtates limited to Robert or John, or their 
iſſue male; and conſequently, could not operate againſt the 
reſpondent, who claimed as iſſue male under John. Beſides, 
when this conveyance was made, Robert and John, who were 
ſucceſſively tenants for gg years, if they ſo long lived; and Edward, 
the ſon of John, who was tenant in tail, were all alive; but 
did no act to bar their eſtates, and therefore could not be barred 
by any act done by Walter, or his truſtees. And all theſe 
conveyances being made 1th full notice of Sir Walter's will, and 
moſt of them containing expreſs recitals of it; the truſtees for 
Walter muſt have appeared to be truſtees alſo, for preſerving 
the other eſtates in remainder to John and his iſſue male, ſo 
that there was no ground to complain of the relief given to the 
reſpondent by the preſent decree. | 


As to what was done upon the marriage of Robert with 
Meliora, in 1675, that was alſo done with the like notice of 
Sir Walter's will; under the former conveyances from Malter 
and the mortgagees, and in the ſame manner as the former 
jointure : And it was obſervable, that notwithſtanding all theſe 
tranſactions, the appellant Henry, in right of his late wife, actually 
claimed the proviſion made by Sir #alter's will, for her portion 
of 2000 /. The appellants therefore, being ſenſible that their 
title was not ſufficient, attempted to ſupport it by alledging, 
that they, and thoſe under whom they claimed, had been in 
poſſeſſion for 50 years; whereas, for 30 of thoſe years, vis. 
from the death of Sir Malter, to the death of Walter the ſon, 
the poſſeſſion had gone under Sir Walter's will, as of right it 
ought to go; and Walter dying in 1690, the title of John, 
the reſpondent's grandfather, then accrued, and not before; 
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who in Trinity term, 1691, brought his bill to redeem, and 
eſtabliſh his right. As to the pretended impoſſibility of 
accounting for the profits, from Sir Walter's death; it wa; 
anſwered, that Sir Walter having, by his will, declared his 
eſtate liable to his mortgages and debts, all who claim under 
that will, muſt take the eſtate ſubject to that incumbrance; 
the decree therefore was very favourable, in not directing the 
whole profits, which were far beyond the intereſt, to be ac. 
counted for, during the lives of Walter and Robert, but only 
ſo far as to keep down the intereſt ; whereby the whole burthen 
of the principal was thrown upon the reſpondent's inheritance, 
ſo that the appellants had no reaſon to complain of the decree 
in this reſpect. And much leſs, reſpecting the account of the 
profits received by Meliora; for it was very plain, that Robert 
had no power to make a jointure in the life- time of his brother 
Malter; nor could Walter transfer or give any power to Rolert, 
which was not given him by Sir Walter's will. That Meliorg 
and her counſel were ſo ſenfible of this, that ſhe took another 
conveyance from Robert; under the title of the mortgages which 
were conveyed to him, and under that title only, did ſhe hold 
the land which ſhe claimed as a jointure. As therefore Meliora, 
came into poſſeſſion under a mortgage-title, nothing could be 
more juſt, or was more conſtantly the rule of a Court af 
Equity, than that ſhe muſt be conſidered as a mortgagee in 
poſſeſſion ; and that the profits of the eſtate ought to be applied 
towards ſatisfaction of the debts due on thoſe mortgages, under 
which ſhe was in the actual receipt of the profits. 


ACCORDINGLY, after hearing counſel on this appeal ; it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the decree therein complained of, affirmed ; and that the 


appellant Henry ſhould pay the reſpondent 40/. for his coſts. 


— ä—— —— ſ;— ——— A rr rn 
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Brockhill Newburgh, and Brockhill Perrot, | 
Eſq. - . N 8 


Henry Newburgh, Gentleman, — += Reſpondent. 


2d April, 1712. 
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ING James I. by letters patent, dated 8 June, 1610, Viner, vol. 


12. p. 221. 


granted to Jobn Taylor, and his heirs, ſeveral conſiderable 
quantities and poles of plantation- lands, in the county of Cavan, 
in Ireland, amounting to 1 500 acres ; and created a manor thereof, 
by the name of Agbeteduffe, with a Court Baron, to be held in 
ſocage, of the caſtle of Dublin, at the rent of 8. per ann. 
In which letters patent, are ſeveral clauſes and proviſions re- 
lating to the plantation and improvement of the premiſſes; 
and for the patentee to grant fee-farms, to perſons of Britiſh 
extraction; and alſo, ſeveral advantageous privileges and immu- 


nities, to encourage the patentee, and his fee-farmers, to build 
upon the lands. 


In purſuance of this patent, Taylor, on the 26th of July, 
1612, granted ſeveral parts of the premiſſes, to one Robert 


Reader, in fee-farm; and he afterwards made like grants of 
other parcels thereof, to other perſons. 


On the death of John Taylor, this manor, together with the 
rents reſerved upon the fee-farms, deſcended to Brocꝶbill Taylor, 
his ſon and heir; who, being deſirous to procure ſome farther 
Royalties - and advantages, on the 12th of October, 1629, 
obtained from King Charles I. new letters patent of the faid 

manor, with an additional grant of all tythes within the ſame, 
a court leet, waifs, eſtrays, markets, fairs, tolls, free-Warren, 
and liberty to build a tan-houſe under a new rent of 16/7. and 
205, more in reſpect of the markets and fairs; and the manor 
was, from thenceforth, to be called by the name of Agheteduffe, 
alias Ballyhaiſe; and the patentee was thereby alſo impowered, 


to grant fee-farms to perſons of Britiſh extraction, which he 
cordingly did. 


In 


Ca, 1. 
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In Juby 1636, Brockbill Taylor died, leaving two infant 


—＋ daughters, namely, Elizabeth and Mary; who thereupon became 


entitled to the ſaid manor and fee-farm rents, in moieties, as 


his co-heirs; and, on the 12th of April, 1639, during their 
infancy, their guardians procured new letters patent to be 
granted, for the confirmation of the ſaid manor and premiſſes 


to them. 


In 1650, Elizabeth married Humphry Perrott, the appellant 
Perrott's grandfather; and in 1654, Mary married Thomas 
Newburgh, the father of the other appellant, and of the 
reſpondent. 


In 16 56, Perrott and Newburgh, and their wives, made a 
partition of this manor, and of the fee-farm rents 3 on which 
occaſion, the greateſt part of the demeſnes were allotted to 
Perrott ; and the fee-farm rents to Newburgh ; who had alſo 
a rent of 21. gs. 6d. reſerved out of Perrott's ſhare, in order 


to make the partition equal. And in 1658, Newburgh pur- 


chaſed from Reader, and others, ſeveral of the fee-farms, and 


thereby became ſeiſed thereof in his own right, in fee; and 


being before entitled to the rents thereof in right of his wife, 
there happened to be an unity of poſſeſſion of the ſame, during 
the remainder of his life. | 


Thomas Newburgh had iffue, by the ſaid Mary his wife, two 
ſons, namely, Thomas and the appellant Brockhil! ; and, after 
her death, he married Letitia Vaughan, by whom he had iſſue, 
the reſpondent. Thomas, the father, afterwards made four 
ſeveral wills; in all of which, he diſpoſed of the fee- farms 
which he had purchaſed, and in two of them he deviſed the 
fame to the appellant Brocꝶbill, his ſecond ſon by his firſt wife; 
particularly ſpecifying each farm, of whom purchaſed, and 
what rents were iſſuing thereout. 


But, having made other proviſion for his ſaid ſecond fon, by 
lands of inheritance in England and Ireland, he on the 26th 
of May, 1693, made his laſt will; and thereby deviſed all his 
fee-farms, within the ſaid manor of Ballybaiſe, to the reſpon- 
dent and his heirs: And in a few days afterwards, the teſtator 
died; whereupon, one moiety of the ſaid manor, and 0 

2 


f the 


fee- 
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ſee- farm rents, deſcended to Thomas, his eldeſt ſon, as heir of his 
mother. And the reſpondent, being at that time an infant 
of only ſeven years of age, the ſaid Letitia his mother and 
guardian, entered upon all the ſaid fee- farms ſo deviſed to him; 
except only five ſmall tenements in Balihbaiſe, and 120 acres, 
part of two poles, called Agheteduffe and Crofreagh, which lay 


intermixed with other lands in the manor. 


In 1697, Thomas, the ſon, died without iſſue ; whereupon 
his moiety of the manor and fee-farm rents, deſcended to the 
appellant Brocꝶhill, as his brother and heir; who accordingly 
entered upon the ſame, and alſo the five tenements ang the 


120 acres of intermixed lands, which belonged to the reſpon- 
dent. 


Some of the original grants of theſe fee-farms, and alſo 
fome of the meſne conveyances thereof to Thomas Newburgh 
the father, having been loſt or deſtroyed in the troubleſome 
times in Jreland, or by ſome other accidents; the refpondent 
was not able to proceed at law, for the recovery of the 
premiſſes ſo withheld from him by the appellant Broc&b!1l ; 
and therefore, in Michaelmas term, 1707, he exhibited his bill 
againſt both the appellants in the Court of Exchequer in 
lreland, praying poſſeſſion of theſe lands and tenements, and 
an account of the rents and profits thereof. 


The appellant Brochbill taking advantage of the loſs of theſe 
writings, ſoon afterwards ſerved ejectments upon the reſpon- 
dent's tenants, in order to evict him of the other fee-farms, 
of which he had been in the quiet poſſeſſion ever ſince his 
father's death; whereupon in June, 1709, the reſpondent 
exhibited his ſupplemental bill, praying an injunction to 
reſtrain theſe proceedings, and to be quieted in his poſſeſſion. 


all the fee-farms which had been granted, either by the ſaid 


or deſtroyed, by one or both of the patents granted to the ſaid 
Brockhill Taylor, or his ſaid two daughters; and by two acts 
of Parliament made in Ireland, in the 1oth and 15th years 
of King Charles 1. relating to the plantation counties; or 
Vor. I. 5 B otherwiſe, 
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The defendants, by their anſwer to theſe bills inſiſted, that 


John Taylor, or Brockbill his ſon, were forfeited, extinguiſhed 


| poſſeſſion and enjoyment thereof, as well before, as after the 


and that he ſhould alſo be put in poſſeſſion of the other lands, 


him in the Court of Chancery in Ireland, by one Humpbryi, 
ſeveral years after his purchaſing the fee-farms in queſtion; | 
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otherwiſe, that the ſaid feveral fee-farms were re-purchaſed 
by the ſaid Brockþill Taylor, in his life-time ; and that the ſaid 
Thomas Newburgh, the father, had not any title to, or power 
to deviſe the ſame. 


On the 15th of February, 1710, and on the 6th of Tub, 
1711, this cauſe was heard ; when the plaintiff having made 
ſatisfactory proof by deeds, ancient rent-rolls and otherwiſe, of 
the grants of the fee-farms in queſtion, and of a conſtant 


paſſing of the ſaid two acts of Parliament; the Court was 
unanimouſly of opinion, that the plaintiff had a good right 
to the ſaid ſeveral fee- farms, under his father's will; and that 
the ſaid two acts of Parliament were principally intended, for 
the confirmation and maintenance of the fee-farmers eſtates 
and intereſts in the plantation counties in Ireland; and there- 
fore decreed, that the plaintiffs ſhould hold the lands, for 
which the ejectment was brought, and be quieted in the poſſeſ- 
fon thereof, and that an injunction ſhould iſſue for that purpoſe; 


which the defendant Brec&hi/], had detained: from him; and 
that the ſaid defendant ſhould account with the plaintiff for 
the profits thereof, from the death of Thomas Newburgh, the 

ſon. 


From this decree, both the defendants appealed ; inſiſting, 
that all the fee-farms within the manor, were. either bought 
in by, or forfeited to, the ſaid Brockbill Taylor, in his life- 
time ; or, that they were extinguiſhed or deſtroyed, by the 
two acts of the roth and. 1 5th of Charles I. and the letters 
patent granted to Brockhill's daughters and, co-heirs. That 
the reſpondent's father, in an anſwer to a bill exhibited againſt 


inſiſted, that the ſeveral. fee- farms which had been granted by 
the ſaid John Taylor and. Brockbill. J. aylor, were ſurrendered, 
forfeited, or extinguiſhed. And, that, at. the. hearing of the 
cauſe, the Court allowed ſeveral deeds and. writings, together 
with rent- rolls and other papers, of the hand-writing of Hun- 
phry. Perrott and Thomas. Newburgh, the father, te be read a5 
exjdence, for.the reſpondent, without proof; and yet refuſed an 

inquiſition 
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inquiſition poſt mortem of Brockbill J. aylor, to be read as evidence * . 
on the part of the appellants. | — 


But to this it was anſwered, that the appellants had made T. Powys. 

no proof of the fee- farms in queſtion being either purchaſed by, E. Norihey. 4 
or forfeited to, Brochbill Taylir; and that ſuch a conſtruction 
of the acts of Parliament and letters patent, as they contended 
for, would tend to manifeſt injuſtice, by defeating innocent | 
purchaſors of their eſtates, after having expended great ſums in | 
the improvement of them, which could never be the intent f 
of the Legiſlature in paſſing thoſe acts, or of the King in 
granting the ſaid letters patent: But, on the contrary, if any | 
title to the fee-farms was, by virtue of the acts, veſted in the f 
patentee, he ought to be deemed a truſtee for the fee-farmers, ö 
ſo far as his letters patent concerned their eſtates; becauſe thoſe | 
letters patent were granted purſuant to the acts, which were | 


intended as well for the benefit of the tenants and fee-farmers, 
as for the Lord of the manor, by quieting and confirming 
their reſpective eſtates; and the fee-farms in queſtion, had 
been accordingly enjoyed, by the grantees thereof, and thoſe 
claiming under them. That as to. the ſuit commenced by 
Humphrys, he was a fee-farmer within the manor, and having | 
loſt his purchaſe deeds, an ejectment was brought to evict him | 
of the poſſeſſion; that he thereupon filed his bill for relief | | 
in Equity, againſt Thomas Newburgh the father, who, in | 1 
order to maintain his pretenſions to Humphrys's eſtate, was | 
adviſed to make the ſame defence, as the appellatits had done- | 
in the preſent caſe, and with no better ſucceſs ; as Humphrys, 
and thoſe claiming under him, had ever ſince enjoyed the 
eſtate. But, whatever the ſaid Thomas Newburgh might then 
inſiſt upon, to ſerve a preſent turn, yet, he always conſidered 
himſelf as the proprietor of the fee-farms in queſtion, diſtinct 
from what he held in right of his wife; and accordingly 
diſpoſed of them by their ſpecific names, in the ſeveral wills 
which he, at different times, made. That the ſeveral deeds | | 
and writings, read for the reſpondent at the hearing of the 
cauſe, were either well proved, or very ancient, and a fatis- 
factory account was given of them ; and that the ancient rent- 
rolls, and other papers of Humphry Perrott and Thomas New- 
burgh, the father, who were proprietors in moieties of the 
laid manor, were: proper and material to evidence the ſeveral 
— — | | fee- 
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— fee-farm rents belonging thereto, and the rents reſerved thereon, 

— before Newburgh the father, purchaſed the ſame; and more 
eſpecially after ſo great a length of time, and an unity of 
poſſeſſion for above 30 years, in his life-time ; and ſuch rent. 
rolls being ſo ancient, it could not be imagined, that they were 
made with any view or deſign to the caſe now in queſtion, 
But, as to the inquiſition offered in evidence by the appellants, 
they were not able to ſhew, that any commiſſion was ever 
iſſued to warrant it; altho' they deſired, and had a reaſonable 
time allowed them, by the Court, for that purpoſe. 


renne AccoRDINGLY, after hearing counſel on this appeal, it was 
prong wes. ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 


P- 414. and the decree therein complained of, athrmed. 


Caſe 93. Jermyn Wych, Eſq. 1 Appellant. 
Sir John Pacbington and Dame . Reſpondents. 
his Wife, < on 
Ke me. 


5 . ue, auen, . 15th May, 1712. 
8 IR Herbert Perrott, by deed dated the 4th of Ofeber, 


8 O 1668, in conſideration of his marriage with Dame San, 
n. his wife, and of 12001. her portion; ſettled the manor of 
2 Eq. ca. ab. 


507, ca. 2. Wellington and ſeveral lands in the county of Hereford, of a 

744. conſiderable realy value, for her jointure. 

el Sir Herbert having no iſſue living, but the reſpondent Dame 

2 8 He fer, and being deſirous of making a full and effectual provi- 
fion for the payment of his own debts and legacies, and of the 
unſatisfied legacies of his uncle Francis Perrott, of whoſe will 
he was executor ; and alſo to do certain acts of charity, and to 
erect ſeveral monuments. to the memory of himſelf, and ſome 
of his anceſtors; made his will, dated the 21ſt of June, 1682, 
and, after conſtituting Dame Suſan, his wife, ſole executrix 
thereof, and ſtrictly charging her to ſee the ſame duly perform- 
ed, he deviſed in the words following, vis. Item, © I give 


« grant and bequeath to my ſaid dear wife, my executrix, 
« a 
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« an annuity or rent- charge of 2001. per ann. to be received F—- 
« and taken by her, her executors, adminiſtrators and aſſigns, 8 
« out of all my lordſhips, lands and hereditaments in the 
« county of Pembroke, or town or county of Haverford-weſt, 

« with power to diſtrain; nevertheleſs, with this ſpecial truſt 
« and confidence, that ſhe my ſaid executrix, her executors, 
« adminiftrators and aſſigns, may be ſupplied with monies out 
« of the ſaid rents, profits and revenues, for the paying and 
« diſcharging all my debts, legacies and payments, any wiſe 
due or payable by me, in law, conſcience, equity or truſt: 
« To which end, I do hereby giye, grant and bequeath unto 
« my ſaid executrix, her executors, adminiſtrators and aſſigns, 
« a leaſe for thirteen years, to begin within fix months after 
my deceaſe, of all the ſaid annuity or rent- charge of 200 J. 
« per ann.” The teſtator having thus made a proviſion for his 
debts, legacies and other payments, ſubjoined the following 
clauſe, for the benefit of his wife; ws. © I give to my 
« ſaid wife and executrix, all my lands in the county of 
« Hereford, within the lordſhips and pariſhes of Wellington, 
« Moreton upon Lugge, Pype, Lyde and Burgbill, during her 
« life, for an augmentation of her jointure.” He then 
directed, that his executrix ſhould immediately, with the firſt 
money which came to her hands, diſcharge all debts or payments 
due to any perfon whatſoever, in law or conſcience from him; 
or remaining then unpaid, of the legacies given by his uncle 
Francis Perrott. And the teſtator, after reciting, that he had 1 
agreed with one Cooper for building an alms-houſe ; declared, 
that he had left 8o/. in his wife's cuſtody at Wellington, to be 
expended for that purpoſe, and had paid the ſaid Cooper 100. 
in part; and defired his executrix to ſee it built, according to 
the ſaid agreement, and that the tythes at Mellington (except 
his woods) of 30/4. value, ſhould be for ever ſettled towards 
maintaining the ſaid alms-houſe ; and if thoſe tythes could 
not be ſettled, he deſired his executrix to buy lands of that 
value, out of the iſſues and profits of his lands in Pembrobe- 
ſhire and Haverford- weft, and his tythes at Wellington, for the 
uſe of the ſaid alms-houſe. He then deviſed all his lordſhips, 
lands, tenements and hereditaments to his daughter, the 


reſpondent Dame Heſter, in tail; with remainder to his own 
right heirs. 
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all the ſaid term of 13 years; Dame 
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In Auguſt, 1682, the teſtator died, leaving his ſaid daughter 


an infant; Dame Suſan, the widow and executrix, proved the 
will, and poſſeſſed the perſonal eſtate, which was very con- 
ſiderable ; and in July, 1683, ſhe married Sir Cyril Wych, the 
appellant's father; and they, as guardians of Dame Hefer, 


received the rents and profits of her eſtate, during her minority. 


In September, 1690, Dame Heſter attained her age of 21; 
in October following, her mother died; and, on the 4th of 
November and 6th of January of the ſame year, Sir Cyril Hych 
prevailed on Dame Heſter, to ſign and allow two ſeveral accounts 
of his receipts and diſburſements, touching her eſtate; on the 
balance of both which accounts, there appeared to be a conſi- 
derable ſum due to him; but neither of them were peruſed 
or examined by any perſon, on behalf of the young lady, nor 
were any vouchers produced, or delivered up to her. 


In 1697, Sir Cyril Wych ads a demand upon Dame Heſter, 


for monies which he alledged to be due to him ; whereupon, 


and in order to adjuſt all matters between them, ſhe defired 


him to make up an account of the profits and management 


of her eſtate, during her infancy : This he accordingly did, 
without taking notice of either of the two former accounts; 
but ſome errors and miſtakes appearing Jin the account ſo 
made up, and Sir Cyril inſiſting, that he Jhad a right to retain 
out of the profits of the eſtate, the regf-charge of 200/. for 
ger, dum ſola, exhibited 
her bill in Chancery againſt him, for an account of the 


rents and profits of her eſtate; and, not apprehending that 


he would make any uſe of the two accounts which ſhe had 


formerly ſigned, as he ſeemed to have waived them by 
delivering a freſh account, ſhe did not, by her ſaid bill com- 


plain of, or impeach either of them. Sir Cyril, however, 


thought proper to plead both theſe ſtated accounts, in bar to 


the bill; and, upon arguing this plea, it was allowed; but, 
the conſideration, how far he ſhould be charged with the 
200. annuity, was reſerved till the hearing of the cauſe. 


The reſpondents ſoon afterwards marrying, that bill was 


diſmiſſed; and, in Trinity term, 1705, a new bill was exhibit- 


ed by them againſt Sir Cyril in the Court of Exchequer, for 
An 


4 
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an account of the rents and profits of Dame Heſter's eſtate, 
during her infancy, and particularly to be relieved againſt the 
two ſtated accounts, as erroneous, To this bill, Sir Cyr 
likewiſe pleaded the two accounts, and that his late wife, 
being the executrix of Sir Herbert Perrott, was well entitled 
to the annuity of 2001. per ann. ſo long as ſhe lived; and that 
he, as her adminiſtrator, was entitled to it for the reſidue of 
the term, which was unexpired at the time of her death. But, 
upon arguing this plea, on the 26th of January, 1705, it was 
over-ruled by the unanimous opinion of the whole Court. 


The cauſe was firſt heard on the 14th of December, 1707 ; 
when the principal point in queſtion was, whether the deviſe 
of the annuity of 2001. per ann. was intended for the proper 
benefit of Dame Suſan, the executrix, in her own right; or, 
whether there was not a reſulting truſt thereof, for the benefit 
of the plaintiff Dame Heſter, the heir at law, after payment 
of the debts and legacies, for which it was created ? And 


took time to conſider; and deſired to be attended with the 
precedents, and a copy of Sir Herbert Perrott's will. 


In the mean time, the defendant Sir Cyril Wych died; and 
the ſuit being revived againſt the appellant, his ſon and heir, 
and alſo his executor ; he ſoon afterwards, upon a ſuggeſtion 
of having found new precedents, obtained an order, that the 


cauſe ſhould be heard again, upon the point of the annuity. 


Accordingly, on the 14th of June, 1708, the cauſe was 
again heard; and, on the 21ſt of that month, the Court 
declared and decreed, that the deviſe of the ſaid 200 J. per ann. 
was not a beneficial deviſe to Dame Sſan, the executrix; but 
that there was a reſulting, or implied truſt thereof, for the 


debts and legacies, which the perſonal eſtate ſhould be deficient 
to pay ; and, that the defendant ſhould have no allowance for 
the ſaid 200 J. per ann. other than in aid of the perſonal eſtate 
of Sir Herbert Perrott, in caſe of ſuch deficiency ; and there- 
fore, an account was directed to be taken of that perſonal 
eſtate: And it was further decreed, that the two accounts, 
of the 4th of November and 6th of January, 1690, ſhould be 

| {et 


ſeveral precedents being inſiſted on by both ſides, the Court 


benefit of Dame Heſter, the heir at law, after payment of the 
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ſet aſide ; and, that the defendant ſhould account for the 
rents and profits of Dame Hefter's eſtate, which accrued. after 
the death of Sir Herbert Perrott, and were received by Sir 
Cyril Wych, or Dame Suſan, his wife; and, upon ſuch account, 


: 


the defendant was to have all juſt allowances. 


The defendant, being diſſatisfied with this decree, obtained 
an order for a re-hearing, upon a ſuggeſtion, that he had found 
a precedent in point; and accordingly, on the 12th of February, 
1708, the cauſe was again heard ; when the Court were divided, 
(a new Baron having been made ſince the laſt hearing) the 
Lord Chief Baron Ward and Mr. Baron Price being of opinion 
with the plaintiffs; and Mr. Baron Bury and Mr. Baron Lovell, 
for the defendant ; ſo that no decree could be made: And 
therefore, according to the courſe of that Court, the cauſe 
was, on the 4th of May, 1709, heard before the Chancellor 
of the Exchequer and the Barons ; who, having taken time 
to conſider till the zoth of that month, did then deliver their 
opinions ſeriatim, and confirmed the former decree. 


But, notwithſtanding this ſolemn determination, the defend- 
ant appealed; and on his behalf it was inſiſted, that by the 
words of Sir Herbert Perrott's will, he clearly intended the 
rent- charge of 200/. per ann. for 13 years, to be for the bene- 
fit of his wife ; and therefore, there could be no reſulting 
truſt for the heir. That the debts and legacies not being 
more than the perſonal eſtate would ſatisfy, there was no occa- 
ſion for creating this rent-charge, but for the wife's benefit; 
for otherwiſe, the heir would have come in to that part of 
the eſtate without any deviſe : But, from the many expreſſions 
'of kindneſs contained in the will, the teſtator manifeſtly meant 
his wife a benefit; and it was accordingly fo accepted and 
taken by the whole family, and was, indeed, the chief fund 
for her ſupport; and, in conſideration of it, the appellant's 
father ſettled a jointure upon her of 500/. per ann. That the 
appellant was not able to account for the rents -and profits of 
the reſpondent Dame Heſter's eſtate, received by his father or 
mother; becauſe of the great length of time, and the death of 
the ſeveral perſons concerned in ſuch receipts. Beſides, the 


accounts ſtated in 1690, were left in the hands of Dame Heſter 5 
Tre ay agents, 
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agents, to have recourſe to, whenever ſhe pleaſed, for further 
ſatisfaction; and ſhe accordingly acquieſced in thoſe accounts, 
and paid ſeveral ſums of money on the foot of them, for fifteen 
years together after ſhe came of age, without making the 
leaſt objection to either of them; and therefore, under ſuch 
circumſtances, they ought .not to have. been unravelled or ſet 
alide. That the lands given by the will to Dame Szſan, 
in augmentation of her jointure, were of very ſmall value; 
and were only given to prevent any diſputes, as to what parti- 
cular lands were, or were not, parcel of the jointure. And, 
that the decree had made the appellant no allowance for the 
ſum of 161/. which was laid out in building the alms-houſe, 
on pretence that Cooper was to have but 8o/. and that this 
ſum was in Dame Suſan's hands, as expreſſed in the will; 
whereas, for any thing that appeared to the contrary, the 
teſtator, between the date of his will, and the time of his 
death, might have made uſe of this money for other purpoſes. 


On the other ſide it was contended, that there were no 
words in the will, importing any intention of the teſtator, that 
his executrix ſhould have this annuity for her own benefit ; 
on the contrary, it clearly appeared to be deſigned as an aid 
or ſupplement to his perſonal eſtate, for the payment of his 
debts and legacies, and fulfilling his will, in all events. That 
the executrix, therefore, ought to have received no more of 
the annuity, than was ſufficient for that purpoſe, if the perſonal 
eſtate had fallen ſhort ; but, that not happening to be the caſe, 
no money at all ought to have been raiſed by means of this 
rent-charge ; but the term ought to have ceaſed, or been ſunk. 
for the benefit of the heir, and what had been received, re- 
paid to her. That the teſtator ſeemed to ſhew this to be his 
meaning, by limiting the annuity not to commence till fix 
months after his death ; and which would ſcarcely have been 
done, if he had intended it for his wite's own benefit : But the 
true reaſon of this limitation appears to have been, that ſhe 


might, in that time, enquire into and ſatisfy herſelf as to the 


value of the perſonal eſtate; of the debts to be paid, of the 
amount of his own, and his uncle's legacies, and of the ſeveral. 
other matters to be performed by her, as his executrix. That 
the deviſe of this annuity was, upon an expreſs truſt, in as 
ſtrong words as the teſtator could make uſe of; and, left his 

Yo. 5 D | 


meaning 


T. Powys. 
J. Pratt. 
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FR meaning ſhould be miſtaken, he made a double declaration of 


| iti. after the firſt words, with this ſpecial truſt and confidence, 
| adding, #0 which end, I give and grant the faid annuity to my 
executrix for 13 years ; as if he had ſaid, I give it for that, ang 
for no other purpoſe whatſeever. That the teſtator's intention 

_ reſpecting this annuity, was farther apparent, from the very 
next clauſe in his will; where he giyes his wife and executrix 
ſeyeral lands for her life, in augmentation of her jointure, 
declaring it to be for her own benefit ; and, if he had in- 
tended the 13 years term to have been ſo likewiſe, he would 
certainly haye expreſſed himſelf accordingly, and not have uſed 
words of a quite contrary import. And as to the pretence, 
that theſe lands were given to prevent diſputes concerning 
the joiature, there could be no diſpute as to what was, or was 
not parcel of the jointure ; for, by the marriage-ſettlement, the 
manor of Wellington and all the lands there (except ſome parti- 
cularly deſcribed) are limited in jointure ; and the will gives 
not only thoſe excepted lands, but alſo all the teſtator's lands 
in Moreton upon Lugg, Pype, Lyde and Burghill, which, by 
his marriage-ſettlement, were limited to other uſes. As to 
the two accounts, it was infiſted, that they were not fairly 
Rated, but were at leaſt a ſurpriſe upon Dame Heſter, when 
ſhe ſigned them; that ſhe was but juſt then arrived to the 
age of 21, was wholly ignorant of her own affairs, had no 
copies of thoſe accounts, nor any vouchers produced or deliver- 
| ed to her; and that ſhe ſcrupled ſigning them, till perſuaded 
by Sir Edward Norris to do fo, from his opinion of Sir Cyril's 

| honour and integrity. That the accounts themſelves conſiſted 
only of a few general items of receipts and diſburſements, tho the 
matters to be accounted for, were eight years profits of an eſtate, 
of near goo/. per ann.; and ſeveral of thoſe items, ſuch as the 
annuity of 200/. and the expence of building and finiſhing 
the alms-houſe, were matters of law, of which Dame Heer 
was totally ignorant, and which Sir Cyril took upon himſelf 
to determine in his own favour. That her acquieſcence under 
theſe accounts, continued no longer, than while ſhe remained 
ignorant of their being erroneous ; and Sir Cyril himſelf had 
waived them, by delivering a ſubſequent account in 1697) 
Which was not taken from the foot of any former account, 
but imported-to be an account of all receipts and n 

> SS Caray * 
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from the death of Sir Herbert Perrott. And, as Sir Cyril 
had acquieſced under the order, by which his plea of theſe 
accounts was over-ruled, fo the appellant likewife had acqui- 
eſced under the decree, whereby they were ſet afide; for in 
his petition for rehearing, he never complained of the decree in 
that reſpect, but as to the point of the rent-charge only. And, 
as to the not allowing the 1617. for building the alms-houſe, 
it clearly appeared by the teſtator's will, that he had contracted 
with Cooper, for 10/7. paid in hand, and 801. more, to build 
the fame ; and that he had left 80/7. in ſpecie, in his wife's 
hands, for that purpoſe ; but if Sir Cyril Wych, or his Lady, 
had thought fit to exceed what was fo allotted by the teſtator, 
the ſame ought not to be charged upon the reſpondents. 


ACCORDINGLY, after hearing counſel on this appeal, it was Deczers 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the decrees and orders therein complained of, affirmed. 


= = — 


Laurence, Lord Viſcount Say 
and Seale, and his Tenants, 


Plaintiffs 


Fiennes, Widow, and Ro- 

bert Mignon, and Cecil his | | 
Wife, Couſins and Co-heirs }Defendants | 
of Matbaniel, late Lord : 
Viſcount Say and Seale, | 
deceaſed, — ET 


Henry Lhyd, Leſſee of > 


4 


J 
24th May, 1712. 


18 was an ejectment brought by the defendant Lloyd, 
as leſſee of the other defendants, for the recovery of 


certain lands in the county of Oxford; and, on the trial at the 
bar of the Court of Queen's Bench, on the 6th of November, 
1711, the title appeared to ſtand thus: In 1686, William, 
Lord Viſcount Say and Seale, being ſeiſed in fee, of the pre- 


miſſes 


affirmed. 
Jour. vol. 19. 


P» 448. 


1 Salk, 341. 
10 Mod. 40. 
Viner, vol, 


I3.P. 350. 
ca. 2. 


— miſſes in queſtion, made a ſettlement thereof, to the uſe of 
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himſeif, for life; remainder to his firſt and other ſons ſucceſ. 
ſively, in tail male; remainder to his uncle, Jobn Fiennes, for 
life ; remainder to his firſt and other ſons ſucceſſively, in tail 
male ; with other remainders over. That Lord Wilkam had 
only one ſon, Nathaniel; who on his father's death entred, 
and was ſeiſed, and afterwards died without iflue ; leaving the 
defendants Cecil Fiennes, and Cecil Mignon, his couſins, and 
co-heirs at law.—-—— That ohn Fiennes, had one ſon, the pre- 
ſent plaintiff, who on the death of Lord Nathaniel, ſucceeded 
to the honour, and alſo claimed this eſtate, as heir male of 
his father. But, in bar of this title, it was alledged, that 
Lord Nathanie!, in Ofober, 1701, levied a fine; and in Michael. 
mas term following, ſuffered a recovery of the premiſſes in 
queſtion, whereby he barred the ſubſequent remainders, and 
acquired an eſtate in fee: And, to prove this, the chirograph 
of a fine was produced, importing, that Nathaniel, Viſcount 
Say and Seale, levied that fine to Bezaleel Knight, on the 23d of 
October, 1701 ; and the exemplification of a common recovery 
was alſo produced, which appeared to have been ſuffered on the 
18th of November, 1701; and that Fonathan Jobnſon was the 
demandant, Begaleel Knight tenant, and Lord Nathaniel vouchee. 


On this ſtate of facts, the ſingle queſtion between the parties 
was, Whether Bezaleel Knight had the freehold in him, on 
the 18th of November, 1701, when the recovery was ſuffered, 
or not? If he had, then the recovery was good, and had barred 
the preſent Lord's title; if he had not, the recovery was void, 
and his Lordſhip's title was not barred. | 


The count! for the preſent Lord inſiſted, that Knight was 
not tenant of the freehold, at the time of ſuffering the recovery; 
for that the fine given in evidence to make him ſo, was not, in 
fact, acknowledged by Lord Nathaniel, until the 2d day of 
March, 1701, which was four months after the 18th of * 
vember, 1701, when the recovery was ſuffered. And, 
ſupport this fact, they offered to produce and prove, iſt. the 
record of the cognizance or acknowledgement of the fine, under 
the hand of the Lord Chief Juſtice Trevor; whereby it appeared, 
that the acknowledgement thereof by Nathaniel, Viſcount Suy 


and Seale, was made and taken before the ſaid Lord Chief 
Juſtice, 
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Juſtice, on the 2d day of March, 1701, and not before. 2d. 
That that acknowledgement of the fine, was the very true 
acknowledgement or Cognizance of the concord upon which the 
fine given in evidence paſſed, and upon which the chirograph 
of that fine was made and ingroſſed. And zd. they offered to 
produce the files of the Court of Common Pleas, of the 
acknowledgments of all the fines in Michaelmas term 1701 ; 
whereby it would appear, that Nathaniel, Viſcount Say and 
Seale, did not acknowledge any fine whatſoever, of or in that term, 
or at any time before the ſu Mering the common recovery. 


And, as to this recovery, it was contended, that the deed for 
making a tenant to the precipe was void ; becauſe Nathaniel, 
Viſcount Say and Seale, did not thereby convey the lands, or the 
freehold thereof, to the ſaid Begaleel Knight, and his heirs. 
And this objection was founded upon the following i inaccuracy 
in the wording of that deed : © Witneſſeth, that in conſidera- 
« tion of 57. by the ſaid Bezaleel Knight, to the ſaid Lord 


and for the barring of all remainders and feverſions, of, in 
and upon all and ſingular the premiſſes; and for ſettling 
and aſſuring the ſame to the ſaid Lord Nathaniel, and His 


a Knight, and his heirs, Sc.” 


But, the Court of Queen's Bench refuſed to admit any of the 
matters offered againſt the fine, to be given in evidence; being 


acknowledgement of the fine, ought to be admitted contraty 
to, or againſt the chirograph thereof; and that the record, which 
is the chirograph of © the fine, cannot be falſified, until it is 
vacated or reverſed. And, as to the objection made to the 
bargain and ſale, they over- ruled it; vrhereupon the jury found 
a verdict for the leſſors of the plaintiff, and Judgment was 


entred \ up accordingly. 


To reverſe this judgment, the preſent writ of error was 
brought ; ; and the ſpecial errors aſſigned upon the record, were, 
I. Becauſe the records and matters offered by the plaintiff, to 
be given in evidence, were not admitted or allowed by the 


Court to he given in * to be * to ais Jaty p 
Vor. I. V a oo A 8 


« Nathaniel, in hand paid; as alſo for the cutting off all intails, 


of opinion, that no proof or evidence of the time of the 


« heirs, doth bargain, ſell and confirm, unto the laid Bezaledl . 


J. Pratt. 
N.L:chmere. 
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— to prove the true time of acknowledging the fine by Lord 

ws Nathaniel. And 2. Becauſe the. jury were not informed by 
the Court, that the deed inrolled was a void deed; and, that 
the Lord Nathaniel did not thereby convey the freehold to 
Bezaleel Knight. 


In ſupport of theſe errors, it was inſiſted, that as the fine 
was not, in fact, acknowledged till the 2d of March, 1701 ; 
it could not transfer the freehold of the lands to Knight, three 
months before the time of that acknowledgment: And, that 
the plaintiff was admitted to the proof of this fact, by the 
ſtatute of 23 Elix. cap. 3. ſe. 5. whereby, for the avoiding of 

falſe practices, deceits, devices and miſdemeanours, dan gerous to 
the aſſurance of men's lands ; it is enacted, That any perſon 
«« that ſhall, at any time hereafter, take the knowledge of any 
„ fine, or warrant of attorney, of any tenant or vouchee, for 
«« ſuffering of any common recovery, or ſhall certify them, or 
«© any of them; ſhall, with the certificate of the concord or 
«© warrant of attorney, certify alſo the day and year wherein 
% the ſame was knowledged.” For, if a man cannot give in 
evidence the time of acknowledging a fine, in order to avoid 
deceit impoſed on him by that fine; this ſtatute ſeems to have 
been made for no manner of purpoſe. And, as to the deed of 
bargain and fale inrolled, that could not convey any eſtate to 
XKuigbt, antecedent to the recovery, becauſe it was not men- 
tioned therein, that any perſon did bargain and {ell the lands 
in queſtion ;. there appeared indeed the verbs bargain and fel, 
but it was not ſaid who bargained and ſold ; and conſequently 
Lord Nathaniel did not bargain and ſell. That the preſent 
controverſy was between the plaintiff, who was the Heir mal: 
of the family, and on whom the honour had deſcended ; and 
the heirs female, who would, by a fraudulent fine and recovery, 
and a lame deed, wreſt and take away that eſtate from him which 
was the only ſupport of the honour; and therefore 1t was 
Hoped, that the judgment would be reverſed. 


* 


3 
13 ** 


E. Northey. On the other ſide it was contended, that the caption of the 
R. Raymond. fine, ought not to be admitted againſt the record of the inden- 
ture of the fine; for it would ſhake all family ſettlements, and 
introduce the greateſt uncertainty and confuſion in all convey- 


ances by fines, upon which the moſt conſiderable eſtates in the 
kingdom 
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kingdom depended ; and that an attempt to ſet aſide a fine p 
videuce, was never before made. That in the indentures of 
all fines, the concord is recorded to be made in Court ; whereas 
the captions of the acknowledgments of all fines (except a very 
few) are taken out of Court, either before the Lord Chief 
Juſtice of the Common Pleas, or commiſſioners in the country. 
And, upon a writ of error, no error can be aſſigned in the 
caption varying from the record, as that would be an error 
contrary to the record; but if in the preſent caſe the fine was 
irregular, the proper method was, to apply to the Court of 
Common Pleas, where the ſame was levied ; and not attempt 
in a ſummary way, to invalidate it by evidence upon a trial of 
an ejectment. And as to the deed, it appeared prima facie, 
that the conſideration money was paid by Knight to Lord Na- 
thaniel; and that it was for barring all intails and remainders 
in the premiſſes, and aſſuring the ſame to Lord Nathaniel and 
his heirs. That it appeared, as well by the deed itſelf, as by 
the evidence on the trial, that the manors and lands therein 
mentioned, were the eſtate of Lord Nathaniel; and, that the 
intent of the deed was to make Knight tenant of the freehold, 
in order chat Jobnſen might demand againſt him, and that he 
ſhould vouch Lord Nathaniel; and therefore the Court was 
unanimouſly of opinion, that the freehold was well conveyed 
to Knight by this deed. 


DERED and ADJUDGED, that the judgment given in the Court 
of Queen's Bench, ſhould be aftirmed; and that the record 
ſhould be remitted, to the end execution might be had there- 


upon, as if no ſuch writ of error had been brought into the 
Houſe... 5 


89 


George 


- AFTER hearing counſel on this writ of error, it was oR- Jvvoment 


afirmed, 
Jour, vol, 19. 


p. 458. 
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George Ball, 7 888 | Appellant. 


James, Lord Viſcount EE 
Henry, Lord Shelburne, and Ot ers, 
Truſtees for the Creditors of Fobn by realen 
Coggs, and John Dann Goldſmiths, J 


13th May, 171 35 6 


N conſequence of the determination on a former appeal j in 
this cauſe &, an order was made by the Court of Chancery, 
referring it to a Maſter, to take an account of what was due to 
the appellant for his ſalary of 3s. 69. per hundred for wire, 
made fince he was diſcharged from the partner 8 works; ; and, in | 
purſuance of that order, the Maſter reported, that there way 
due to him for wire, made to the 12th A 1 709, at the 
faid rate of 3s. 6d. per hundred, 5,1080. 


While this account was taking, an act of Parliament | 
paſſed, whereby all the eſtates and effects of Coggs and Dam, | 
were veſted in the reſpondents and ſeveral other perſons, for 
the purpoſe of paying their reſpective debts. eſides the 
intereſt which Coggs had in the works, as one of the partners, 
he was alſo conſtituted perpetual treaſurer of the partnerſhip; 
and therefore the appellant, ſoon after he had obtained the 
Maſter's report, filed his bill of revivor againſt the reſpondents, 
as ſtanding in Coggs's place, for a ſatisfaction of his ſaid Mae 


demand. 


The cauſe was heard before the Lord Keeper Harcourt, on 


the 25th of January, 1711, when it was ordered, that th 


former decree, and all the ſubſequent orders and proceedings 
thereupon, . ſhould be carried. into execution; and in regard the 
plaintiff” s demands were for wages, which ought to have been paid © 
out of the money belonging to the ſaid works ; it was ordered, 
that ſo much money as the defendants had received for the 
produce of the ſaid works, that did belong to Coggs, or Was 
due to him on the 12th of January, 1709, ſhould be applied, 


in the firſt place, to tbe plaintiff”s Satisfaction ; and if that mone} 


ſhould 


. > 
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ſhould not be ſufficient, the defendants were decreed to pay the 
plaintiff What ſhould: remain due to him, out of the ſeparate 


eſtate of Coggs, in proportion with the other ſeparate creditors, 


and alſo his colts. 


The defendants being diſſatisfied with this decree, applied 
for, and obtained a re-hearing of the cauſe, on the 8th of 
November, 1712; when his Lordſhip declared, that the a& of 
- Parliament had conſidered the eftate of Coggs and Dann, to be 
but one joint fund, for the ſatisfaction of their or either of 
their joint and ſeparate creditors ; and, that the plaintiff's debt 
ariſing upon the covenants entred into by Coggs and his partners, 
the proprietors of the ſaid braſs works, and not as wages; he 
onght to come in equally with the reſt of the creditors of Coggs 


and Dann, or either of them, for ſatisfaction of the money 
reported dye to him. 


From this laſt decree the plaintiff appealed ; inſiſting, that 
his money was not due from Coggs and Dann, as goldſmiths, 
or from Coggs meerly in his own right, but as treaſurer to the 
ſaid partnerſhip; nor even in that capacity upon any ſeparate 
agreement of his own, but on the covenants entred into by him 
and other proprietors, on behalf of themſelves, and all the 
partners of the ſaid braſs works. That the 35. 6d. per hun- 
dred was declared by the original decree, to be a reward attend- 
ing the praduce of the ſaid works; and was always looked upon 
by the company as wages or ſalary, and allowed as ſuch in their 
treaſurer's accounts, and ſo conſidered alſo by their Lordſhips, 
on the hearing of the former appeal. That the preſent pro- 
prietors and partners ſtill reaped the full benefit of the appel- 
lant's ſervice, the works being carried on according to his 
method, and in a very flouriſhing condition; and the appellant 
was (till obliged by his articles, and the original decree, to 
repair again to the works whenever required, and to teach the 


ſaid company's ſervants during his life. And that tho' the 


ſeparate eſtate of Coggs, ſhould be liable in the firſt place 
(as it ought) to the ſatisfaction of the appellant's demands; 
yet the eſtate of Coggs and Dann which was veſted in the re- 
ſpondents, as truſtees for their creditors, would not be thereby 
leſſened; becauſe the proprietors and partners of the braſs 
Works, were obliged to make good the ſame to the reſpondents, 
as they were the repreſentatives of Coggs. 


Vor. I. 5 F On 


J. Pratt. 
S. Dodd. 
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— On the other ſide it was argued, that the original decree 
LAY Was not made againſt Coggs, as treaſurer of the works, but 
only as he had covenanted with the. appellant, by the articles, 

to pay him the money abſolutely ; and not iſſuing out of, or 
depending upon the profit or loſs of the works. And as to 
the pretence, that the eſtate of Coggs or Dann, or their eredi- 
tors, would not be leſſened by payment of the appellant's debt; 

it was founded on a miſtake, for the partners of the braf 
works, were no ways obliged to make the ſame good to the 
reſpondents. That the words of the act of Parliament were 
plain, poſitive and expreſs, That as well the joint as ſeparate 
eftates of the ſaid Coggs. and Dann, ſhall be, in the firſt place, 
for the benefit of all and every the creditors of the' ſaid John 
Coggs and John Dann; and the reſpective executors and admini- 
ftrators of ſuch creditors and every of them, in proportion to 
their ſeveral and reſpective debts, juſtly and truly due and owing 
to them from the ſaid John Coggs and John Dann, upon the 
12th of January, 1709; until all and every the creditors, or 
their reſpective executors or adminiſtrators, ſhall be fully ſatisfied 
and paid the full ſum of 208. in the pound, for all ſuch debts, as 
were then really, juſtly and truly due and owing to the ſaid cre- 
ditors, And therefore it was inliſted, that the decree of the 
25th of January, 1711, ſo far as it gave a preference to the 
appellant, was a repeal of the ſaid act of Parliament; and, that 
as the reſpondents were only truſtees for the creditors, under 
that act, it would have been a breach of truſt in them, to have 
complied with ſuch a decree, which could not have indemnified 
them againſt thoſe creditors, they being no parties to the ſuit. 


ATT Arx hearing counſel on this appeal, and due conſideration 
offirmed. and debate of what was offered thereupon ; the queſtion was 
ted put, Whether the ſaid decree or order ſhould be reverſed?” 
which being reſolved in the negative; it was ORDERED and 
ADJUDGED, that the appeal ſhould be diſmiſſed, and dh decree 
or order therein complained of, affirmed. 
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John Huband, alias Pollen, an Infant, 
by Edward Pollen, his Father and 
next Friend; and the faid Edward Appellants. 
Pollen, as One of the Executors of 


Sir John Huband, Bart. deceaſed, } 


Sir John Huband, Bart. the only _ 

and Heir of Sir John Huband, Bart 
deceaſed ; and Thomas Hutton, ad 
John Limbrey, Eſqs. the Two other Reſpondents, 
Executors of the ſaid Sir Joby, 
Huband, — — — | 


- 


15th May, 1713. 


Y indentures of leaſe and releaſe, dated the 18th and roth 
of July, 1681, Sir 7% Huband, the father, conveyed 
the manor of 1pfley and other lands, to Palmer, Walſh and 
Littleton, and their heirs, in truſt, that he might take the 
rents and profits during his life ; and make ſuch' eſtate, grants 
and conveyances, of all or any part of the premiſſes, as he, 
by any writing under his hand and ſeal, or by his laſt will in |, 
writing, ſhould dire& and appoint ; and as to ſuch part of the 
premiſſes, as ſhould not be otherwiſe appointed, in truſt, and 
for the ſole uſe of the heirs of the body of the ſaid Sir John; 
and for default of ſuch iſſue, to the uſe of his brother Tevery 
Huband, and the heirs male of his body ; remainder to the uſe 
of Sir John's right heirs for ever. 


This ſettlement being intended as a proviſion for Sir John's 
only ſon (the reſpondent) and for the better enabling Sir John, 
the father, to raiſe portions for his daughters, continued unal- 
tered, and without any appointment for ſeveral years ; but, 
upon the marriage of the appellant Edward, with Fane, the 
eldeſt daughter of Sir Jobn, part of the premiſſes were conveyed 
to truſtees, by way of mortgage, for ſecuring the payment of 
5000. which, according to their marriage-articles, was to be 
laid out in the purchaſe of lands; and in which lands, the 
appellant 
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appellant Edward was to have an eſtate or intereſt for his 
life only. 


On the 12th of February, 1708, Sir Jobn, the father, made 
his will, all of his own hand-writing ; and thereby, after 
taking notice of the ſettlement, and that his ſon had forfeited 
his favour, by marrying againſt his conſent, he gave him an 
annuity of 100/. per ann. for his life; and, after charging his 
eſtate with the payment of his debts and legacies, the teſtator 
deviſed all his real and perſonal eſtate to his grandſon, the 
appellant Jahn, and the heirs male of his body, on condition 
that he took upon him the name of Huband ; with divers re- 
mainders over, and the ultimate remainder in fee to his 
own right heirs: And he appointed the appellant Edward. 
together with the reſpondents Hutton and Limbrey, executors 
of his ſaid will; but the teſtator did not publiſh his will on the 
day it bore date, or for ſome months afterwards. | 


By other indentures of leaf od releaſe, dated the 31ſt of 

Auguſt, and 1ſt of September, 1709; Sir John, the father, 

together with Palmer, the ſurviving truſtee under the former 

ſettlement, conveyed the premiſſes to the reſpondent Hutton, 

his heirs and aſſigns; to the uſe of Sir John himſelf, for his 

life, without impeachment of waſte ; and after his deceaſe upon 

truſt, that Mr. Hutton, his heirs and aſſigns, ſhould make ſuch 

grants and leaſes of all or any part of the premiſſes, as Sir John 
by any writing, or by his laſt will and teſtament in writing, or 

any codicil thereto, ſhould appoint ; and alſo, ſhould raiſe ſuch 

ſums 'of money, as ſhould be ſufficient to pay all his debts, 

funeral expences and legacies ; and afterwards, that Mr. Hutton 
., ſhould ſtand ſeiſed of the premiſſes, which ſhould not otherwiſe 
be appointed, in truſt for Sir John, his heirs and affigns, for 
ever: But a power was reſerved to Sir John during his life, by 
any deed duly executed, or by his laſt will in writing, to revoke, 
alter or change any of the uſes before declared, and to limit and 
aint ſuch other uſes as to him ſhould ſeem meet. 


In February, 1716, Sir John Huband died, 'biit it does 
appear, at what particular time, he publiſſied his will; 
having however been duly executed 4nd publiſhed, 3 


by the appellant Edward alone; who " together with che other 
2 


3 
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appellant his ſon, ſoon afterwards exhibited their bill in 
Chancery againſt the reſpondents, in order to have the will 
eſtabliſhed, and the truſts thereof executed; upon a ſuggeſtion, 
that it was publiſhed on the 6th of October, 1709, and thereby 
operated as an appointment of the premiſſes conveyed to 
Hutton. The reſpondent Sir John alſo exhibited his croſs bill 
againſt the appellants and others, inſiſting on his title to his 
father's real eſtate, as heir at law, and to his perſonal eſtate, 
as next of kin; and therefore praying an account of thoſe 
eſtates, and that he might be at liberty to redeem the 5, oool. 
mortgage. 


Both theſe cauſes were heard before the Lord Keeper Har- 
court, on the 5th of March, 1711; when his Lordſhip was 
pleaſed to direct a trial at law, upon the following iſſue, vis. 
„Whether the will of Sir John Huband, dated the 12th of 


February, 1708, was publiſhed, or re-publiſhed after the 1ſt 
of September, 1709?“ 


On the 15th of July, 1712, this ifſue was tried at Guild- 
hall, London, before the Lord Chief Juſtice Trevor ; when the 
jury found a verdict, that the will was publiſhed on the 6th 
of October, 1709: But, this verdict being contrary to the 
opinion of the Court, the reſpondent Sir John applied for a 
new trial ; and. thereupon a new trial was directed upon the 
ſame iſſue, at the bar of the Court of Common Pleas, before a | 
ſpecial jury of the county of Middleſex. And on the 21ſt of | 
November, 1712, this ſecond trial was had accordingly; when 
the jury, to the ſatisfaction of the Court, found a verdict, that 


the will was publiſhed Sefer the execution of the deed to 
Hutton, 


Soon afterwards, both cauſes were ſet down to be heard on 
the equity reſerved ; but, upon the appellant's applying by 
petition to enlarge the time for hearing, and that they might, 

at the hearing, be at liberty to move for a new trial; the 


Court were pleaſed to enlarge the time, but refuſed the liberty 
of moving for a new trial. 


On the 6th of December, 1712, the cauſes were finally heard; 


when the reſpondents counſel inſiſting upon the laſt verdict, 
Wel. 5 G 


and 


S. Cowper. 
N. Lechmere. 
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and that the deed to Hutton being ſubſequent to the will, was 
a revocation thereof, the Court thought proper to diſmiſs the 
original bill 277 coſts: And in the croſs cauſe it was ordered, 
that the perſonal eſtate of Sir John the father, ſhould be firſt 
applied in payment of his debts, to exonerate his real eſtate ; 
and that Hutton, the truſtee, ſhould join with the plaintiff 
Sir John in a fale of ſo much of the real eſtate, as would be 
ſufficient to ſatisfy the remaining debts, and the truſts in the 
deed to Hutton; and afterwards convey the reſidue to the 
plaintiff and his heirs: And it was further ordered, that the 
appellant Edward ſhould account before a Maſter, for what 
had come to his hands of Sir fobn Hubond's real and perſonal 
eſtate ; and that the coſts of the original cauſe ſhould be taxed 
by the Maſter, and go in part ſatisfaction of the 5000/7. mort- 
gage ; and, upon payment of what ſhould afterwards remain 
due on that mortgage, the defendant Edward Pollen was to 
convey. the mortgaged premiſſes to the plaintiff and his heirs. 


From the decrees in both theſe cauſes, and alſo from the 
order made on the application for a new trial, the preſent 
appeal was brought; and, on behalf of the appellants it was 
ſaid, that the diſmiſſion of the original bill was founded on a 
ſuppoſition, that the conveyancè to Hutton was made after the 
publication of the will; whereas, that fact was not, nor could 
be fully aſcertained to the Court, becauſe there was verdi& 
againſt verdict concerning it. That tho' the deed ſhould be 
admitted to be made after the publication of the will, yet it 


was apprehended, that the 'will was not thereby revoked ; or 


if revoked as a will, yet, that it ought to enure and operate 
as an appointment, under the power contained in that deed. 
That the appellant's bill was not only diſmiffed, but Hutton 
was decreed to convey to the reſpondent Sir John, without 
giving the infant appellant a day to ſhew cauſe againſt the 
decree, after he ſhould come of age. And, with reſpect to 
the appellant Edward, the decree was particularly erroneous 
in obliging him to pay coſts, whereas he ought to have had 
his coſts; becauſe the teſtator, by his own act, had made it 2 
duty incumbent on him, to file a bill for the eſtabliſhment of 
his will; that his negle& in doing ſo, might have been 
conſtrued into a breach of truſt; and that the whole doubt 


and difficulty which occaſioned the ſuit, aroſe from the teſta- 
tor's 


I 


= 
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tor's own act and management. And the appellant Edward — 
was farther aggrieved, inaſmuch as thoſe coſts were orders. 
to go towards ſatisfaction of the 5,000/. mortgage; whereas, 

that mortgage was made to truſtees, and the money thereby 

ſecured, was to be laid out in the purchaſe of lands, wherein 

he was to have an intereſt for his life only ; ſo that it was not 

either in his power to convey to the reſpondent Sir John, 

or to compel the truſtees ſo to do. 


On the other fide it was argued, that the verdi& given at T. Powys. 
the firſt trial ought, according to the evidence, to have been J J*Ky"l. 
given for the reſpondent ; and, not being ſo given, was much 

to the diſſatisfaction of the Judge who tried the cauſe : That 
therefore, another trial was had at the bar of the Court of 
Common Pleas, and the verdict then given, was agreeable to 
evidence, and the opinion of the whole Court; the conſe- 

quence whereof was, that the deed of the 1ſt of September, 

1709, was an expreſs revocation of the will, and alſo of all 

the uſes and truſts mentioned in the original ſettlement of 

July, 1681. That the will being now out of the caſe, the 

infant appellant had no pretence of title to the lands decreed, 

and therefore ought not® to have any day to ſhew cauſe : And, 

as to the other appellant, his entering upon any part of the 

eſtate not mortgaged to him, was illegal and unjuſt; and, in 

ſo doing, he ated as a wrong doer, and not in the execution 

of any truſt, and therefore ought to pay coſts, in ſuch manner 

as the ſame were decreed. | 


Bur, after hearing counſel on this appeal, it was ORDERED Drcxre 
and ADJUDGED, that the decree ſhould be ſo far reverſed, as eee 

it ordered the payment of coſts in law and equity, upon the Jour. vol. 19. 
diſmiſſion of the appellant's bill; and it was further ordered, ** 
that the ſaid decree, as to all the other parts thereof, ſhould 


be affirmed. = | 


The 
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to the appellant, under the ſettlement and will of her faid 


The Right Honourable Thomas, Lord 


leading the uſes thereof, dated the 17th of January, 1693, the 
' Cavendiſh eſtate was limited, ſubject to the appellant's eſtate 
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The Moſt Noble Margaret, Dutcheſs 


Dowager of Vewca/ile, — 


5 Appellant. 


Pelham, Henry Pelham, Eſq. ail Reſpondents, 
Lady Henrietta Halles Cavendiſh, 


19th May, 1713. 


O H N, Duke of Newcaſtle, was ſeiſed of ſeveral honours, 

_ caſtles, lands, tenements and hereditaments, freehold, 
copyhold and leaſehold, in eighteen different counties, of about 
40,000/. per ann.; ſome part of which was his paternal eſtate, 
as coming from the Ho/les's family; other part was of his 
own purchaſe, and the reſidue was, for diſtinction's fake, called 
the Cavendiſb eſtate, as formerly belonging to Henry, Duke 
of Newcaſtle, the appellant's father. This latter eſtate came 


father, but it was incumbered to the amount of So, ooo. and 
upwards ; and therefore, after her marriage with Duke John, 
they came to an agreement for his diſcharging theſe incum- 
brances ; and accordingly, by fines and recoveries, and a deed 


for life in great part thereof, and after other limitations, to 


Duke John and his heirs. 


Duke Fohn, afterwards made his will, dated the 29th of 
Auguſt, 1707 ; and thereby deviſed to the appellant his wite 
in fee, his lands in Huntingdonſhire, of about 7007. per ann. 
but deſired her to diſpoſe of the ſame to his daughter the 
Lady Henrietta, if, by her duty, ſhe ſhould deſerve it; and 
he confirmed ſuch jointure, as his ſaid wife was to have, under 
any ſettlement by him made. The teſtator then deviſed to his 
ſaid daughter Lady Henrietta and her heirs, all his lands in 
the counties of Stafford, York and Northumberland (except ſuch 
in the county of York as were of his own purchaſe) of about 
5,000/. per ann. over and beſides 20,0007. provided for her by 


his marriage- ſettlement, which he thereby confirmed; pro- 
vided, 
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vided, that if he ſhould die before marriage, and under 21, 
or ſhould enter upon, or ſue for any other part of his real 
eſtate, the ſaid deviſe to her ſhould ceaſe and be void. And, 

as to the premiſſes ſo-deviſed to his ſaid daughter, ſubje& to 
this proviſo, and all other his lands, both freehold, copyhold, 

and leaſehold, he deviſed the ſame to the reſpondent Thomas, 
Lord Pelham (who was his ſiſter's ſon) for his life; remainder 
to his firſt and other ſons in tail male ſucceſſively ; remainder 
to the reſpondent Henry Pelham, another of his fiſter's ſons, 
for his life ; and then to his firſt and other ſons in tail male 
ſucceſſively ;_ with other remainders over. Provided, that 
whoever ſhould enjoy his eſtate by virtue of his ſaid will, 

ſhould take upon him the name of Holler. And, in caſe the 
teſtator's perſonal eſtate ſhould not prove ſufficient to pay his 
debts, legacies and funeral charges, he ſubjected his real eſtate 
to make good the ſame. The teſtator then gave to his wife 
all her own and his jewels abſolutely, and the uſe of his gold 
and filver plate for her life; and, after her death, he directed 
this plate to go, with his real eſtate, to the reſpondent Thomas, 
Lord Pelham, and the ſeveral other perſons i in remainder, as an 
heir-loom ; and, as to the ſurplus of his perſonal eſtate, if any, 
he gave the. ſame to. his ſaid wife; and appointed her and Thomas 
Lord Pelham, the reſpondent's 8 father, and Henry Lord Paget, 


executors. 


after the making of his will and before his death, laid out 
about 100,000). in the purchaſe of lands, ſuch new-purchaſed 
lands deſcended to the Lady Henrietta, as his only child and 
heir at law. | 


After the Duke's death, the appellant FREY proper to 
conceal his will, poſleſs herſelf of all his deeds and writings, 
and particularly the ſettlement of January. 1693, and to enter 
upon and poſſeſs all his real and perſonal eſtate; whereupon 
the was cited into the Prerogative Court of Canterbury, to 
bring in the will of Duke Fohn to be there proved ; and, 
after great delay and litigation, ſhe at length produced it, and 


ſeveral witneſſes were there Feige to the due execution 
thereof. 


Vol. I. i I 


On the 15th of Jah. 1711, Duke Fohn died; but having, . 
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In MichaeImas term, 1711, the reſpondents Lord Pelham and 
his brother exhibited their bill in Chancery, againſt the appel- 
lant and the other executors, and alſo againſt the Lady Hey. 
rietta, as the teſtator's heir at law; to diſcover the ſaid will, 
and the ſettlement of the Cavendiſb eſtate ; to perpetuate the 
teſtimony of the witneſſes to both of them; to remove all 
impediments, which might prevent the trying the validity of 
the will at law ; for an account of the teſtator's perſonal eſtate, 
and that it might be applied in ſatisfaction of his debts, legacies 
and funeral charges, in exoneration of his real eſtate; and to 
have the plate ſecured, ſo as to go along with the real eſtate, 
according to the will. 


'To this bill the defendant, the Dutcheſs, put in a plea, 

anſwer and demurrer ; and, as to ſuch part of the bill as ſought 

a diſcovery of any deeds, relating to the Cavendiſb eſtate, and 
particularly the conveyance, leading the uſes of the fine and 
recoveries thereof, after her marriage with Duke John; ſhe 

| 4 pleaded, that Duke Henry, her father, by his will, dated the 


26th 'of May, 1691, deviſed that eſtate to his wife for life, 
and then to the defendant and the heirs of her body; and 
ſtrictly charged that ſuch of her iſſue, on whom the ſhould 
| ſettle the ſame (which he willed ſhould be only one, that his 
eſtate might remain entire) ſhould take the ſirname of Caven- 
diſh; with other remainders over: And, that Duke Henry after- 
wards; by leaſe and releate, dated the 2oth and 21ſt of June, 
1691, in conſideration of natural love and affection, ſettled all 
the ſaid Cavendiſh eftate, to the uſe of himſelf for life; and 
then to _ uſe of the defendant- in fee; he or ſhe, upon 
whom the inheritance of the premiſſes ſhould deſcend or come 
under wg) ae taking the ſirname of Cavendiſh: And, 
that after Duke Henry's death, a bill was, in Hilary term, 
1691, brought by the Earl of Thanef and the Lady Katherme 
his wife, who was one of the four daughters and co-heirs of. 
Duke Henry, againſt Duke Fohn and the defendant, his then 
wife, to impeach the will and ſettlement of Duke Henry ; but 
that ſuch bill was diſmiſſed. | 


On the 10th of March, 1711, this plea was argued before 
the Lord Keeper Harcourt, aſſiſted * the Lord Chief * 
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of the Common Pleas and Mr. Juſtice Tracy, and was over | 


ruled. — 


In conſequence whereof, the Dutcheſs put in a further 
anſwer ; and, after infiſting upon the ſeveral matters which ſhe 
had pleaded, relative to the Cavendiſh eſtate, ſhe ſet forth, 
that by indenture, dated the 17th of Faruary, 1693, executed 
by Duke John and herſelf, before they had any iſſue between 
them, therein reciting ſeveral mortgages and incumbrances 
affecting the ſaid Cavendiſh eſtate, which had been purchaſed 
and taken in by Duke John, and were kept on foot in truſt 
for him; it was agreed, that a fine ſhould be levied by Duke 
John and the defendant, of ſuch part of the Cavendiſh eſtate 
as lay in the county of Northumberland, being 3,000/7. per ann. 2 
to the uſe of Duke John for life, remainder to the defendant 
for life, remainder to their firſt and other ſons in tail male 
ſucceſſively, with other remainders over : Provided, that the 
ſeveral mortgages and other incumbrances on the premiſſes, 
ſhould be affigned over in truſt to attend the inheritance 
thereof, and be ſubſervient to the uſes thereby limited and 
declared, concerning the ſame. And it was alſo agreed, that 
recoveries ſhould be ſuffered by Duke John and the defendant 
of the reſt of the Cavendiſb eſtate, which were declared to be to 
ſuch uſes as were therein limited, touching the ſame. And, after 
taking notice of Duke Henry's laſt will and ſettlement, it was by 
the ſame indenture declared, that he and ſhe to whom the inhe- 
ritance of the premiſſes ſhould, by virtue of the uſes therein 
contained belong, ſhould take upon him and her the firname 
of Cavendiſh, That the defendant joined with Duke Jabn in 
ſuch fine and recoveries, in confidence that ſhe ſhould have 
the benefit of the ſeveral mortgages and incumbrances taken 
in by him, which affected the Cavendiſh eſtate in the county 
of Northumberland, for protecting her life-eſtate therein; but, 
as theſe mortgages and incumbrances had not been aſſigned, 
purſuant to the ſaid agreement, the defendant inſiſted, that ſhe 
ought not to be compelled to make any diſcovery of ſuch 


incumbrances, or of any other uſes in the deed of January, 
1693. 


— ͤ 


This ſecond anſwer being reported inſufficient, the Dutcheſs 
took exceptions to the report ; which being over-ruled, ſhe 
7 


Caſes in Parliament. 
pit in & third anſwer, which being likewife reported inſuff. 
cient, exceptions were taken to this report; and, upon arguing 
theſe exceptions before the Lord Keeper, on the gth of Decem- 
ber, 1712, his Lordſhip was pleaſed to order, that as to the 
conveyance of the Cavendiſh eſtate, the Dutcheſs ſhould anſwer, 
whether there were two parts of that conveyance; and who 
had them ; and that ſhe ſhould ſet forth the ſame verbatim, or 
give an atteſted copy thereof, ſigned by her, and refer to it; 
but, that the plaintiffs ſhould not make any uſe of ſuch copy 
at any trial at law, before the hearing of the cauſe. 


Soon after making this order, the Dutcheſs put in a fourth 
anſwer; and thereby admitted there were ' two parts of the 
conveyance of the Cavendiſh eſtate, but ſtill inſiſted ſhe was 
not bound to diſcover that conveyance ; and ſhe alſo alledged, 
that ſhe was prevailed on to execute it by fraud and ſurpriſe, 
or unwarily ; tho' ſhe had ſuggeſted nothing of this kind, by 
any of her former anſwers. After putting in this fourth 
_ anſwer, the Dutcheſs applied by petition, to have the excep- 
tions, which had been over-ruled by the order of the gth of 
December, 1712, re-argued ; but, upon hearing counſel on this 
petition, it was diſmiſſed. And this anſwer, being alſo. report- 
ed inſufficient and not agreeable to that order, the Court upon 
motion, and after hearing counſel on both ſides, granted a 
ſequeſtration againſt the Dutcheſs. | | 


J. Pratt. But, to avoid the effect of this proceſs, the Dutcheſs appeal- 
S. Dodd. ed from the order of the gth of December, 1712, and all the 
ſubſequent proceedings; and, on her | behalf it was inſiſted, 

that no reaſon could be aſſigned for producing the deeds and 
writings, relating to ſo great an eſtate, before the writing, 

which both upon oath and honour was denied to be the will 

of Duke John, was proved in any Court whatſoever to be his 

will; and, if bare ſuggeſtions in bills, ſhould prevail againſt 

poſitive denials by anſwers, many vexatious ſuits might be 

brought, and many titles expoſed to great danger and hazard. 

But, why particularly was the deed of the Cavendiſh eſtate 

required to be ſet forth verbatim, or a copy of it to be deliver- 

ed, when no deed concerning Duke John's eftate was ordered 

to be ſet forth, or a copy delivered ? And, if the pretended 
writing ſhould not prove to be his will, the reſpondent Lord 

"DRONES. | Pelham 
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pelbam had no manner of right to Duke John's eſtate, or to $44; 
any of the deeds or writings relating thereto; and yet, b | 
ſetting forth the ſame, or giving copies thereof, both the 
appellant and the reſpondent Lady Henrietta Cavendiſh, his 4 ; 
only daughter and heir, might be materially prejudiced. And [ 
therefore it was hoped, that ſo much of the order of the gth | 
of December, 1712, as required the appellant to ſet forth the 4 
deed relating to the Cavendiſh eſtate, verbatim, and to give a 

copy thereof, would be reverſed ; and, that the ſubſequent | 
orders, and the commiſſion of ſequeſtration iſſued thereon, | 


would be diſcharged. 


On the part of the reſpondent Lady Henrietta, who was in J. Mounta- 
the ſame intereſt with the appellant, it was argued, that the 8 
other reſpondents, - under pretence of a writing, which was Ig 
in no Court proved to be a will, ought not to have the aſſiſt- ; 
ance of any Court to ſet aſide the will and ſettlement of Duke 
Henry; which had been fully proved, and judicially eſtabliſh- 
ed by a decree of the Court of Chancery, ſo long ago as 
February, 1693. That pretended deviſees were not entitled 
to a diſcovery of any deeds or writings, before they had 
eſtabliſhed their title ; and, even if ſuch title was eſtabliſhed, 
they ought not to have the aid of a Court of Equity, to 
impeach or deſtroy the ſaid will and ſettlement of Duke 
Henry, and the great truſt and confidence thereby repoſed in 
his daughter the appellant ; it being the proper buſineſs of a 
Court of Equity, to compel a due execution of truſts, and not 
in any manner to afliſt in the breach of them. 


gs ———— 72 N 
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But, on behalf of the other reſpondents Lord Pelbam and J. Jekyll. 
his brother, it was faid to be an eſtabliſhed rule of juſtice in E. Nortbey. 
Courts of Equity, that perſons, who claim lands by a will, 

or other voluntary diſpoſition, having the law on their fide, are 

entitled, as againſt an heir at law, to the aſſiſtance of a Court 

of Equity, for a diſcovery of the deeds and writings relating 

to the deviſed eſtate, and to have them delivered up, as follow- 

ing the lands: And, that this courſe of proceeding was 

founded on the higheſt reaſon ; for otherwiſe, all wills of land 

might be diſappointed, and the heir at law, by gaining poſleſ- | 
lion, and getting the deeds into his cuſtody, unleſs compellable = 
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to diſcover and produce them, in order to make out the title 
of the deviſee, might defend himſelf at law, by ſetting up 
prior incumbrances, and by that means prevent a legal trial of 
the validity of the will, and totally fruſtrate the intention of 
the teſtator. As to the objection, that the reſpondents had not 
eſtabliſhed the will, or verified their title at law, and that 
therefore a Court of Equity ought not to afford them any 
aſſiſtance, either againſt the appellant, or the heir at law; 
it was anſwered, that the will had been exhibited in the 
Prerogative Court, in order to be proved there; and that the 
ſubſcribing witneſſes had been examined, and their depoſitions 
publiſhed; but that the ſentence for a probate was delayed by 
the appellant: And, as againſt the Lady Henrietta, the wit— 
neſſes to the will had alſo been examined in the Court of 
Chancery; but that thoſe depoſitions could not be publiſhed, 
until the appellant thought fit to put in a full and perfect 
anſwer. That her Grace having got into her cuſtody, all the 
deeds and writings relating to the whole eſtate in diſpute, 
which was covered with leaſes and prior incumbrances, the 
reſpondents, had they proceeded at law, would have been 
liable to be non-ſuited, by the ſetting up of ſuch prior incum- 
brances; and ſo might have been put to a great expence, 
and had their title diſparaged, without having the merits of 
the will, which was their title, fairly tried. That until the 
deed of January, 1693, was produced and proved, the reſpon- 
dents could not proceed to hear their cauſe in the Court of 
Chancery ; nor could that Court give them any previous 
aſſiſtance, to try their right to the Cavendiſh eſtate, under the 
will of Duke Jon; becauſe his diſpoſing power over that 
eſtate aroſe from, and depended upon, that conveyance. And 
therefore it was conceived, that the order of the gth of 
December, 1712, was juſt, and conſonant to the rules of equity 
in the like caſes; and, that the ſubſequent proceedings were 
regular in the ordinary forms of juſtice, and without any 
precedent to the contrary. | 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the ſeveral orders and proceedings therein complained of, 
athrmed. 


The 
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The Mayor, Aldermen and Commonalty As 
of the Borough of Hertford, - Ppellants. Caſe 98. 


The Poor of the ſame Borough, - Reſpondents. 
| ioth Tune, 1713. 


HE Corporation of Hertford, being about to purchaſe 

from the Crown the inheritance of a certain meadow, 
called King's Mead, which was expectant upon a term 6f 99 
years, veſted in Sir John Walter and others; they thought fit, 
firſt to buy in the reſidue of this term, before the purchaſe of 
the inheritance was compleated. Accordingly, on the 28th of 
January, 3 Car. I. an aſſignment was made of the term, to 
certain perſons, as truſtees for the corporation ; and, on the 
zoth of November following, the corporation obtained a grant Y 
of this meadow to them and their ſucceſſors for ever, in 1 
conſideration of 1001. and under a fee- farm rent of 4/. 145. 4d. 
but, the aſſignment of the term was only mentioned to be | 
in conſideration of a competent ſum of money. 2 


Under this grant, the corporation enjoyed the meadow for 
a great number of years; and gave thereout an annual charity 
to the pocr of forty ſhillings, by the name of gra/ſ5-money. 


In 1645, a commiſſion of charitable uſes was iſſued ; and, 
by an inquiſition taken thereon, 4th of January, 1645, it 
was found, that this meadow was purchaſed by. the corpora- 
tion, in truſt and for the benefit of the poor of Hertford ; and 
accordingly, the commiſſioners made a decree, that the ſame 
belonged to the ſaid poor. Nothing, however, appears to have 
been done under this decree ; for the corporation ſtill continued 
to hold and enjoy the meadow as before. And, another com- - 
miſſion of charitable uſes having iſſued in the year 1681, the 
inquiſition taken thereupon, found the grant of this meadow, 
irom the Crown to the corporation : And, by the decree. of 
the Commiſſioners, founded on this inquiſition, it was decreed, 
that the ſaid grant was for the proper uſe of the corporation, 
without any truſt for the poor. | 
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But by an inquiſition grounded on a third commiſſion of 
charitable uſes, which iſſued in the year 1708, it was found 
that a certain tenement called the Cheguer Inn, and four other 
tenements called Hodges rents, were ſeverally purchaſed by the 
corporation with the poor's money; and, that 19 acres of 
meadow called the King's Mead, was granted to the corporation 
by King Charles I. for the uſe and benefit of the poor; and 
that the ſaid charities had been miſapplied, and converted by 
the corporation to their own uſe : Whereupon, and upon her. 
ing the evidence on both ſides, the commiſſioners, on the 1 zk 
of Decemben, 1708, decreed, that the faid tenements called 
Hodges rents, and the ſaid Cheguer Inn, were purchaſed with 
the poor's money ; that the conveyances thereof, which were 
made to the Mayor of Hertford, and others, in or about the 


year 1633, were ſo made in truſt for the poor; and that the 
rents and profits thereof, ought to have been applied for their 


ſupport and benefit, from the time of ſuch purchaſe; and 
decreed the corporation to account for the ſame accordingly, 
The commiſſioners alſo decreed, that the King's Mead w] 
granted by King Charles I. to the corporation, for the uſe of 


the poor, and that the ſaid corporation ſhould account for the 


rents and profits thereof, at the yearly value of 15/7. 115. 10d. 
with intereſt for the ſame, from the 14th of January, 1645, 
at the rate of 5/. per cent.; and that they ſhould, on the 19th 
of January then next, pay, for the uſe of the poor, the ſum of 
2, 495 J. 75s. deducting thereout the 1004. paid by the corpora» Þ 
tion for the grant of the inheritance, with intereſt for the ſame. Þ 


To this decree of the commiſſioners, the corporation filed! 
ſeveral exceptions in the Court of Chancery ; which being 
anſwered on behalf of the poor, divers witneſſes were examined 
on both fides, and publication paſſed ; but, before the cauſe: 


came on to be heard, the reſpondents were informed, that there 


were ſeveral books and papers in the cuſtody of the corporation, 
which they had concealed from the commiſſioners, and which | 
were material evidence for the reſpondents, and proper to be 
made uſe of by them at the hearing of the cauſe ; and there 


fore, on the zoth of June, 1709, they moved, that the corp0- | 


ration might, upon oath, produce the ſaid deeds, books and 
writings, before a Maſter ; which was ordered accordingly. 
a bs 
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In conſequence of this order, ſome of the corporation, viz. 
the Mayor, Recorder and two of the Aldermen, made an affi- 
davit, that they had no books, evidences or deeds, to their 
knowledge, belonging to any of the charities in queſtion ; 
ſave what were already before the Maſter, and what were men- 
tioned in a ſchedule annexed to this affidavit. But the Mayor 
being afterwards-charged by the agent for the reſpondents, with 
having the cuſtody of a large folio book, intitled The Burrough 
of Hertford, more remarkable, as well as more material than 
any which had been produced, he acknowledged, that the cor- 
poration had fuch a book ; whereupon an order was made, that 
the ſaid book ſhould be produced at 2 hearing of the cauſe. 


On the 23d, 24th and 26th of November, 1709, the cauſe 
was heard before the Lord Chancellor Cowper ; who decreed, 
that the corporation ought to be charged with the rent of the 
tenements called Hodges rents, from Michaelmas 1646, inclu- 
ive, at 37. 135. 4d. per ann. deducting thereout the yearly 
ſum of 17. 6s. 8 d. which they paid annually to their poor; 
and alſo with the ſum of 29/. for a fine received by the corpo- 
ration for theſe premiſſes, together with intereſt for the ſame, 
from the 1ſt of September, 1701. And as to the meadow 
called King's Mead, it was declared, that the grant thereof was 
procured by petitions, preferred to the Crown on behalf of the 
poor, and that the fame was a charity for the poor ; and there- 
fore it was decreed, that the corporation ſhonld account for 
the rents and profits of the ſaid meadow, from Micbaelmas 1646, 
incluſive; and that for avoiding the charge and delay of ex- 
amining into the value thereof, it ſhould be accounted for at 
14/1. per ann. And upon that account, the corporation was 
to be allowed the 1007. paid by them for the purchaſe of the 
"meadow; together with the intereft thereof, and the reſerved 
fee-farm rent of 47. 145. 4d. and what they had paid for 
taxes: And in taking this account, the Maſter was to make a 
reſt from year to year; and when it ſhould thereby appear that 
the 100 J. and intereſt was ſatisfied, the Maſter was from 
thenceforth to allow the corporation 40s. yearly, as paid to 
the poor for graſi- money; and when, according to this manner 
of accounting, there ſhould appear due to the poor 1001. the 
fame was to carry intereſt at 57. per cent. for the benefit of the 
Poor; and in like manner, for every 100. which ſhould be fo 
a '/"7 IG 5 K | found 


T. Powys. 
E. Northey. 


that time allowed the corporation, the ſum of 405. annually, 


From this decree and report, and the order confirming the 


eſtate, it having been granted by the Crown to the corporation, 
and their ſucceſſors, without any truſt therein mentioned for 


accordingly. That the Lord Chancellor's decree ſeemed chiefly 


petitions, and the anſwers thereto, related chiefly to the right 
of commoning in the meadow, and to the ſettling of a diſpute 
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found due to the poor. And, inaſmuch as it appeared, that 
ſeveral members of the corporation had made many affidavits 
relative to the diſcovery of deeds and writings, purſuant to the 
order of the Court; and yet notwithſtanding, had ſuppreſſed 
and concealed the ſaid book inſcribed, the Burrough of Hertford, 
till they were particularly examined touching the ſame ; and 
which being produced, appeared to be the moſt material 
evidence for the poor ; therefore, the corporation were ordered 
to pay Chriſtopher Kent, the proſecutor, his coſts. And the 
decree of the commiſſioners as. to all other matters, was ratified 
and confirmed; and the exceptions taken thereto over-ruled. 


Purſuant to the Lord Chancellor's decree, the Maſter, by his 
report of the 1oth of July, 1710, certified, that the 100/, 
and intereſt was ſatisfied at M:chae/mas 1661; that he had from 


as paid to the poor for graſß- money; and that upon the ballance 
of the whole account, there was due from the corporation to 
the poor, the ſum of 8984. 1 55. 3d. And this report was 
afterwards confirmed. 


ſame, the corporation appealed ; inſiſting, that there was no 
ſufficient evidence, to prove King's Mead to be a charitable 


the poor ; and the purchaſe-money thereof paid by the corpo- 
ration, who had for near go years conſtantly enjoyed the ſame 


to be founded upon the petitions and applications made to the 
Crown, for obtaining the grant of the ſaid meadow ; but thoſe 


between the inhabitants of the ancient and new erected cottages, 
touching ſuch right of common. But, ſuppoſing there was 
ſufficient evidence to decree the ſaid meadow to be a charity 
eſtate; yet the decree was erroneous, in not allowing the 
charges of procuring and paſſing the grant of the inheritance 
thereof from the Crown, over and above the 100 J.; and 
which charges, as appeared from the books made uſe of as 


evidence againſt the ellen amounted to 501. Neither hey 
he 
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the appellants any allowance for the purchaſe-money, or the 
charges of taking in the aſſignment of the 99 years term. 
That the allowance for the graſ5-money was reſtrained, until 
ſuch time as the 100. and intereſt was ſatisfied ; and which, 
as reported by the Maſter, was not till Micbaelmas 1661; 
whereas if the appellants were entitled to any allowance for 
this graſi- money, ſuch allowance ought to be made from the 
time of their firſt paying the ſame; which would vary the 
account ſeveral hundred pounds, and more than diſcharge the 
ballance reported to be due from them. That it was neither 
proved in the cauſe nor true 1n fact, that the meadow was of 
the clear yearly value of 14/7. at which rent, the appellants were 
decreed to account; and tho' it is uſual where the value of any 
thing 1s controverted, either to have the ſame ſettled by proofs, 
or, if very doubtful, by a trial at law, yet the appellants were 
denied that reference in this caſe ; ſo that they were deprived 
of aright, which, by the rules and juſtice of a Court of Equity, 
every ſuitor ought to have, to exonerate himſelf upon the 
account of any uncertain charge. And that the Maſter, by his 
report, had not purſued the decree, in taking the account of 
the rents and profits of King's Mead and Hodges rents ſeparately, 
but had blended them together; whereby the 1001. laid out 
by the appellants, for the purchaſe of the inheritance of the 
{laid meadow, together with the intereſt thereof, appeared to be 
looner ſatisfied than it really was ; and the account was, by that 
means, greatly varied to the appellants prejudice. 


To all this it was anſwered, that it appeared by ſeveral 
petitions and orders tempore Charles I. and by an inquiſition 
taken in the year 1645, all entred in the book inſcribed The 
Burrough of. Hertford, which contained the by-laws and con- 
ſtitutions ,of the corporation, and therefore not likely to be 
overlooked ; that King's Mead was a charity, and that King 
Charles I. was graciouſly pleaſed to grant the ſame for the uſe of 
the poor. - That it likewiſe appeared, by the exemplification of an 
inquiſition, and by the decree upon a commiſſion of charitable 
uſes in the year 1681, which was proſecuted and carried on by 
the appellants ; that the appellants, Saving at the ſame time the 
Poor's evidence in their cuſtody, obtained à negative decree that 
the poor had no right to King's Mead; and that they moſt. 
unjuſtly got a decree for 32./. to be deducted out of the poor's 
money 


J. Jekyll. 
8. Cow per. 
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money then in their hands, for the coſts of that inquiſition and 
decree; but for which ſum of 321. the reſpondents had never 
received any allowance or fatisfa&tion. That as to the ſum of 
507. demanded for paſſing the grant, no ſuch ſum was ever 
demanded before the commiſhoners, either in 164.5, or 1708; 


no exception was taken in the Court of Chancery, becauſe 


it was not allowed; nor was any evidence ever ſhewn of its 
having been paid: On the contrary, it appeared by the decree 
in 164.5, that the Mayor and Burgeſſes owned and declared in 


the preſence of the commiſſioners, that upon payment of 1000. 


borrowed at intereſt, the poor were from thenceforth to have 
the full benefit of the profits of the ſaid meadow : And this 
ſum of 100/. and intereſt was accordingly allowed to them in 
the account directed by the decree. That the ſame anſwer 
might be given as to the 99 years term aſſigned by Sir Johr 
Walter, it being only a term kept on foot to attend and protect 
the inheritance ; and not one penny appeared to have been ever 
paid for the aſſignment of it. That as to the appellants claim 
of 405. per ann. graſi-money, to be allowed upon the account, 
as paid to the poor annually for King's Mead, from the year 
164.5 ; the appellants gave no evidence to the Court of Chan- 
cery, from what time ſuch payment was made; and therefore 
the Court with great juſtice decreed, that from the time the 


1007. and intereſt ſhould appear to be fatisfied, they ſhould be 


allowed this 405. per ann. as paid to the poor; preſuming that 
nothing was -paid, while the corporation retained the profits to 
ſatisfy their own debt. As to the objection, that the appellants 


were overcharged in the value of King's Mead, at 14. per ann. 


the fee-farm rent of 4/7. 145. 4d. was therein included; and 


; it was fully proved by witneffes, that the meadow contained 


above 29 acres of land, and was worth 157. 15s. 104. per ann. 
over and above the fee-farm rent; fo that the fame was in fact 
worth, and the appellants ought accordingly to have been 
charged with, 207. 10s. 2d. as the annual value thereof; 
little reaſon therefore had the appellants to complain of the 
decree in this reſpect. But it was neceſſary that they ſhould 


be charged at a certain or medium value, inaſmuch as, at the 


hearing of the cauſe, they gave no evidence of the annval 
profits by them made and received, nor pretended to have kept 
any account thereof; and the charge of 'examining to the crops, 
and money received for agiſtment for ſo many years back, w_ 

1 | | 


Caſes in Parliament. 


have amounted to much more than the ſum diſputed between 
the parties. And as to the other objection, that the Maſter had 
not taken the account as directed by the decree, it amounted to 
no more than an exception to the Maſter's report ; which ought 
to have been firſt. taken in the Court of Chancery, and was 


viouſly taking the opinion of that Court. 


AccoRDINGLY, after hearing counſel on this appeal, it was 
VRDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the decree and report therein complained of, affirmed ; and 
that ſuch of the appellants as ſigned the appeal, ſhould pay the 


reſpondents 40/7. for their coſts. 
» 


— —— 
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Dame Margaret Euſtace, Widow, - Appellant. 
Thomas Keightley, E\q. and Others, - Reſpondents. 
29th June, 1713. 


IR Maurice Euſtace, in conſideration of his marriage with 
the appellant, and of 20001. her portion, by indentures 
of leaſe and releaſe, dated the 24th and 25th of October, 1684, 
ſettled his eſtate at Caſtlemartin, and elſewhere in Ireland, to 


for her jointure : And in this ſettlement there was a clauſe, 
That if the particular lands ſo ſettled for the appellant's 
* jointure, ſhould not really yield her the clear yearly rent 
* of 400 J. per ann. over and befides repriſes ; the ſhould have 
and receive ſo much of the rents, iſſues and profits of the 
* reſidue of the ſettled eſtate, as ſhould make compleat the ſaid 
* ſum of 400 J. per ann.” 


cc 


In the year i691, Sir Maurice was attainted of high treaſon, 
for being concerned in the Jriſb rebellion ; whereupon he and 


1693, when Sir Maurice died : But the appellant not returning 
from thence till the year 1695, was in the mean time deprived of 
all the rents and profits of her jointure lands. 


his Lady fled into France, where they lived together till Ochober, 


never before made uſe of as a ground of appeal, without pre- 


Dre 
affirmed, 
Jour. vol. 19, 


p. 571. 
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certain uſes, and particularly as to part thereof, to the appellant 


Vol. I. ; 5L A» 


grant from King William, for a term of gg years, of all the 


jointure, and alſo the arrears thereof, from the time of her 
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In May, 1696, the appellant exhibited her petition of right 
in the Petty-bag of the Court of Chancery in Ireland, in order 
to obtain poſſeſſion of theſe jointure lands; and the Attorney 
General having confeſſed her title, ſhe obtained a writ of 
amoveas manus ; and thereupon, after great oppoſition from the 
creditors of Sir Maurice, who were then in poſſeſſion upon 
extents or other executions, ſhe in May, 1697, recovered poſ- 
ſeſſion of the lands; but was not able to let them for more than 
306/. 10s. 6d. per ann. 


The reſpondent Keightley having in May, 1696, obtained a 


eſtates of Sir Maurice Euftace, except the jointure lands; the 
appellant, in February, 1697, exhibited her bill in the Court 
of Exchequer in Ireland, againſt Vir: Keigbtley and the then 


Attorney General, in order to recover the deficiencies of her 


huſband's death : And on the 17th of February, 1699, the ſame 
were decreed to her accordingly; and it was referred to the 
chief Remembrancer of the Court, to ſtate the account of ſuch 
arrears and deficiencies. But the act of reſumption ſoon after- 
wards paſſing, no proceedings were had under this decree, 


The appellant however, in Auguſt, 1700, exhibited her claim 
before the truſtees appointed by that act, for the arrears and 
deficiencies of her. ſaid jointure, grounded on the aforeſaid 
ſettlement and decree ; and alſo for a ſum of 34721. 175. 8d. 
as the amount of what ſhe had paid for the purchaſe of ſeveral 
judgments, which affected the reſidue of Sir Maurice's eſtates, 
And, on the 28th of February following, the ſaid truſtees gave 
judgment in the appellant's favour, and decreed that ſhe ſhould 
hold and enjoy the particular lands limited to her in jointure, 
for and during her natural life; with all ſuch benefit and 
advantage, to which ſhe was or could be entitled, either in law 
or equity : And it was further decreed, that ſhe ſhould receive 
the ſums due to her, for the judgments which ſhe had bought; 
but this ſum was reſtricted to 1076/. 17s. 29. 


In April, 1702, an act paſſed in England, for the relief of 
the reſpondent Keightly ; whereby it was enacted, that nothing 


contained in the act for ſale of the Iriſh forfeitures, ſhould — 
2 I | void 
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void the grants made to him; but that he, his executors and 
aſſigns, under the limitations, truſts and proviſoes, in this act 
declared, ſhould hold the lands mentioned in the letters patent, 
during the term thereby granted; and thoſe lands were thereby 
declared to be granted to the ſaid Thomas Keightly, his executors 
and aſſigns, charged with ſuch rents as the ſame were chargeable 
with before the forfeiture. And it was by the ſaid act further enacted 
and provided, That the ſaid Dame Margaret Euftace, ſhould 
« hold and enjoy her jointure of 400. per ann. and all debts, 
« by judgment due to her, as the ſame had been allowed to her 
« by the faid truſtees; and ſhould alſo have and receive all 
« arrears of her jointure, which had accrued and grown due 
« fince the death of her huſband :” And the ſaid aqt expreſly 
ſaved to her all ſuch right, title and intereſt, claim and 
« demand, as ſhe had or could or might have in law or equity, 
« of, into, or out of the premiſſes, or any part thereof.” 


On the 6th of Tuly, 1702, the truſtees made an order, 
whereby it was referred to Mr. Spry, their Maſter of the refer- 
ences, to ſtate the account of the arrears of the appellant's 
jointure, which had accrued due ſince the death of her huſband; 
firſt giving notice thereof to the reſpondent Kezghtly. 


In conſequence of this order, Mr. Spry, by his report of the 


28th of Auguſt following, certified, that after deducting what 
the appellant had received out of her jointure-lands, there 
remained due to her on account of the arrears, from the death 
of Sir Maurice, to May, 1702, the ſum of 1918/7. 4s. 11d. 
This ſum was therefore charged by the truſtees, among the 
incumbrances affecting the forfeited eſtate of Sir Maurice Euſtace, 
and a deduction was accordingly made upon their eſtimate of 
the value of what remained in them to be ſold, and public 
notice thereof given to the purchaſors; viz. to John A/ſgill, 
Eſq. who, in truſt for Mr. Keightly, purchaſed for 3121. the 
reverſion expectant on his term of 99 years; and alſo to Mr. 
Keightly himſelf, who for 1001. purchaſed the reverſion of the 
Jointure-lands, expectant on the appellant's death: And accord- 
ingly, in the conveyances executed to them by the truſtees in 
June, 1703, the lands thereby conveyed, were made ſubject to 
all ſuch claims and demands, as had been allowed by the ſaid 
truſtees; and an expreſs ſaving was made to the appellant, of 


all 


L 
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all ſuch claim and demand as ſhe had or might have, by the 
aforeſaid act made for the relief of Mr. Keightly. 


The reſpondent Keightly, declining to pay the, appellant the 
1918/7. 4s. 11d. for the arrears of her jointure, or to make 
her any ſatisfaction for the deficiencies thereof, ſhe was reduced 
to great diſtreſs; ſo that in November, 1703, ſhe ſold all the 
judgment debts and other incumbrances, which ſhe had before 
purchaſed, to Sir William Fownes; and in December, 1709, 
ſhe alſo ſold to him a conſiderable part of her jointure, in order 
to raiſe money for ſatisfying her debts, and obtain her liberty 
from priſon, where ſhe had been confined for near two years, 


In Auguſt, 1710, the appellant exhibited her bill in the Court 
of Chancery in Ireland, againſt the reſpondent Kezghtly, for a 
ſatisfaction out of the eſtate of the ſaid 1918/7. 4s. 11 dl. and of 
the ſubſequent deficiencies of her jointure. 


And the cauſe being heard on the 26th of February, 1712, 
the Lord Chancellor declared, that the lands of Caſtlemartin, 
and other the lands late of Sir Maurice Euſtace, and ſince 
granted to Mr. Keightly, were not to be charged with the arrears 
of the jointure, from the year 1696, to the time of the truitees 
decree in February; 1700, in regard Mr. Keightly was never 
in poſſeſſion of the jointure-lands; and that the lands fo 
granted to Mr. Ke:ghtly, ought not to be charged with the 
deficiency claimed by the plaintiff to the date of the ſaid truſtees 
decree, in regard ſhe had claimed ſuch deficiency before the 
truſtees, who had decreed her to hold her jointure lands, faying 
they were then worth 400 J. per ann. but had not, in exprels 
terms, decreed any deficiencies to her. But his Lordſhip 
decreed, that the plaintiff was entitled to the deficiencies, if 
any, from February, 1700, to December, 1709, being the time 
of her ſale to Sir William Fownes ; and, for aſcertaining the 
amount thereof, it was ordered, that a trial at law ſhould be 


| had between the parties, upon the following iſſue ; vis. what 


was the yearly value of the jointure-lands, from the 28th day 
of February, 1700, to the 1oth day of December, 1709 ; and after 
ſuch trial, his Lordſhip would conſider, whether Mr. Keightlys 
perſon or eſtate ſhould be charged with the deficiency, if any. 


From 


WK 
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From this decree the plaintiff appealed ; and, on her behalf 
it was inſiſted, that ſhe had obtained a decree againſt the 
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reſpondent in the Court of Exchequer, for the deficiencies of E. Northey. 
her jointure, and the arrears thereof, out of the reſt of her | par. 


huſband's eſtate, which was obliged to make that. jointure a 
clear 400 J. per ann.; and that it had alſo been decreed to her 
by the truſtees, together with all ſuch benefit and advantage, 
as ſhe was or could be entitled to, either in law or equity. 
That by the act paſſed for the reſpondent's relief, the appel- 
lant was to have and receive all arrears of her jointure, which 
had accrued and grown due ſince the death of her huſband ; 
and the truſtees under that act, had referred it to Mr. Spry, 
to ſtate the account of thoſe arrears, which he had accordingly 
done, in the preſence of the reſpondent's agent; and liquidat- 
ed the ſame at the aforeſaid ſum of 1918/7.. 44. 114. which 
the ſame truſtees had charged among the incumbrances affect- 
ing Sir Maurice's eſtate, and made a deduction thereof, in their 
eſtimate of the value of that eſtate to be ſold. It was there- 
fore hoped, that the decree would be reverſed ; and that the 
ſum reported due to the appellant, for the arrears of her join- 
ture, together with intereſt from the date of that report, and 
alſo the ſubſequent deficiencies would be decreed, to her, and 
the eſtate made chargeable therewith ; and ſo much thereof 


ſold, as ſhould be ſufficient to ſatisfy the appellant's demands, 
and alſo her coſts of this ſuit. | 


On the other ſide it was contended, that the truſtees for the 
Iriſh forfeitures had only adjudged, that the appellant ſhould 
have her jointure-lands, and the money ſhe had paid for the 
purchaſe of incumbrances; but, had allowed her no deficien- 
cies or arrears. That if theſe truſtees had conceived the 
appellant to be entitled to any arrears or deficiencies, they 
would doubtleſs have decreed her the ſame, and charged the 
eſtate therewith ; and, on the ſale of it, would have made a 
proportionable allowance out of the purchaſe-money ; but, as 
the truſtees had not allowed the appellant's claim of arrears or 
deficiencies, it was the ſame as if that claim had been formally 
diſmiſſed; and conſequently, ſhe was totally barred by the 
act of reſumption, which ſays, That if the claims ſhall not 


be allowed by the truſtees, the party claiming, his heirs, 


Vox. I. 5 M * executors 
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further oRDERED and adjudged, that the ſaid ſum of 1918/. 
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* executors or adminiſtrators, and all claiming under them 
„ ſhall be for ever debarred, and without remedy.” As 10 
the objection, that the appellant was let in for the arrears of 
her jointure, by the proviſo in the act paſſed for the relief of 
the reſpondent; it was anſwered, that there were no words in 
that act, which gave thoſe arrears againſt the reſpondent ; and 
it would be very unreaſonable, to make a conſtruction by impli- 
cation, that he ſhould anſwer what others had received : But, 
the words of the act being general, muſt be intended to give 
the appellant a remedy for her arrears, againſt ſuch only as 
received them, and who ought, in conſcience, to be liable to 
the payment thereof, | 


- Bur, after hearing counſel on this appeal, it was oRDERED 
and ADJUDGED, that the decree complained of, ſhould be 
reverſed, and that the appellant ſhould have a ſatisfaction for 
the arrears of her jointure of 400/. per ann.; that ſuch arrears 
having been computed by Mr. Spry, Maſter of the References 
to the truſtees of forfeitures in Ireland, in his report made 
the 28th of Auguſt, 1702, to amount to 1918/7. 4s. 119. 
ſhould be taken as a ſum ſtated at 1918/7. 4s. 119.; and, 
that the Court of Chancery in Jre/and ſhould order Ir: 
intereſt to be computed for the ſame, at 8 J. per cent. from 
the 28th of Auguſt, 1702, until the ſaid fam of 1918“. 47 
11d. with ſuch intereſt due and to grow due thereon, {ſhould 
be fully paid and fatisfied : And it was further oRDERED, that 
the faid Court ſhould refer it to a Maſter, to examine and 
take an account of the annual deficiency of the appellant's 
jointure, from the time to which the ſaid arrears of her join- 
ture were ſo computed to amount to the faid ſum of 1918/. 
45. 114. until the 1oth of December, 17509: And it was 


45. 114. and the intereſt thereof, and the ſubſequent deficiency 
from the time to which the ſaid arrears were ſo computed 
as aforeſaid, ſhould be computed together, and from thence- 
forth ſtand a charge, with Jriſþ intereſt to be computed for 
the ſame, until ſatisfaction thereof, on the premiſſes grant- 
ed by letters patent under the Great Seal of Jre/and, to the 
reſpondent - Kezghtly for 99 years, during the continuance of 


the ſaid term, as well as on the reverſion and inheritance of 
: the 
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the ſaid premiſes, expectant on the determination thereof, 
and alſo upon the reverſion of the appellant's jointure-lands: Gamma 
And it was further oRDERED and adjudged, that if the reſpon- 
dent Kerghtly ſhould make default in payment of the ſaid 
ſeveral ſums ſo to be computed together as aforeſaid, at ſuch 
time, as by the ſaid Court ſhould be appointed for his pay- 
ment thereof; the ſaid Court ſhould cauſe a ſale or ſales to 
be made of ſo much of the ſaid premiſſes compriſed in the 
ſaid 99 years term, during the reſidue of the ſaid term, and 
of the reverſion and inheritance of ſuch premiſſes, and alſo, of 
the reverſion of the appellant's jointure-lands, after her deceaſe, 
as would be ſufficient to ſatisfy the ſaid appellant her ſeveral 
demands aforeſaid, together with her coſts of this ſuit, to 
be taxed by a Maſter of the ſaid Court; and the reſpondent 
Keightly was to join in ſuch fale, and procure all perſons 
claiming any eſtate, right, title or intereſt, into or out of the 
ſaid premiſſes, or any incumbrance thereon, by, from or under, 
or in truſt for him, to join therein. And this order was to be 
without prejudice to any demand or ſatisfaction the appellant 
might have or make, for or in reſpect of the deficiency of 
her jointure, ſince the ſaid 1oth of December, 1709, if any 
ſuch there was. | 


Thomas Jones, - = — "os ppellant. Caſe 100. 
Ann Bennett, Widow „ and M. 0 


Harbourne, Executors of Thomas 
. — — 


Reſpondents. 


iſt July, 1713. 


HE appellant, in the year 1683, borrowed of Thoma, 
Bennett 1001. ; and, for ſecuring the re-payment thereof, 
he executed a bond, with a warrant of attorney 'to confeſs 
judgment, and alſo a mortgage of ſome houſes in Dublin; 
which mortgage, by an agreement between them, was: to ſtand 
as a ſecurity, as well for the 100/. then advanced, as for all 
luch other ſums of money, as Bennett ſhould advance or pay 
to the appellant, or for his uſe. 

4. In 
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In the year 1689, the appellant left Dublin, and was fr 
ſome time in England; but, previous to his departure, he 
intruſted the management of his trade of a brewer to Bennett, 
and impowered * alſo to receive the rents of his eſtate, and 
to collect in his debts, to the amount of 800/. and upwards, 
But, the appellant returning back in 1690, Bennett delivered 


up to him the poſſeſſion of his brew-houſe, and all the uten 


ſils thereof (except a braſs pan and two horſes, which had 
been forcibly taken away by the 1ri/þ officers) and gave him 4 
fair account of all matters depending between them with 


which the appellant reſted ſatisfied for ſome years. 


But, in Fuly, 1694, he thought proper to exhibit his bill 
in the Court of Chancery in Ireland againſt Bennett, for a 
general account of all dealings and tranſactions; to which bill, 
the defendant having put in an anſwer, an order was, on the 
zoth of April, 1695, made by conſent, that a matters n 
difference between the parties, ſhould be referred to the arbi- 
tration of Richard Fenner and Henry Gower ; and, if they 
could not agree, then to ſuch umpire as they ſhould appoint; 
and, that the award or umpirage ſhould be concluſive, and be 
made a decree of the Court, without liberty of excepting on 


either ſide. 


The arbitrators made no award, but choſe an umpite; 
who, on the 4th of June, 1695, made his award, and thereby 
ordered Bennett to pay the appellant the ſum of 200/7. os. 21d. 
at two different payments. The money being accordingly paid, 
the appellant, on the 2oth of April, 1696, executed to Bennett 
a general releaſe, with an exception of what related to the 
farm of Tnficore, the grazing of St. James Fields, and a brals 
pan; and thereupon Bennett delivered up all his vouchers to the 
appellant. 


Under this award, the appellant acquieſced for nine years; 
but, on a ſuggeſtion, that the umpire had only under his 
conſideration ſuch matters as concerned the brewing trade, 
the appellant, in July, 1704, filed a ſupplemental bill againſt 
Bennett, for an account of all dealings and tranſactions between 
them, except what related to the brewing trade. To this bill, 


the defendant plcaded the general releaſe executed by the 


plaintif, 
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plaintiff ; but omitting to make a proper averment therein, 
the plea, upon argument, was over-ruled for informality, and 
the defendant was obliged to anſwer over ; the benefit of the 
plea was, however, reſerved to him until the hearing of the 
cauſe. The defendant accordingly put in an anſwer, and 
thereby offered to account with the plaintiff ab initio, if he 
would re-pay the 200/. and reſtore the vouchers which had 
been delivered up to him, on executing the releaſe. 


On the 2d of December, 1707, the cauſe was heard ; when 
the Lord Chancellor declared, that as the award was executed, 
the money paid, and the releaſe given, he ſaw no reaſon for 
re-examining the award, or unravelling matters ſo ſolemnly 
- ſettled, and therefore ordered the ſupplemental bill to ſtand 
diſmiſſed ; but the plaintiff's counſel, accepting the offer made 
by the defendant in his anſwer, his Lordſhip decreed, that in 
caſe the plaintiff did not re-pay the ſaid ſum of 200/. and 
give up the vouchers by the firſt day of the then next term, 
the bill ſhould be diſmiſſed. And theſe conditions not being 


complied with, the Court, on the 28th of February following, 


ordered, that the defendant ſhould be at liberty to inrol the 
decree of diſmiſſion; which he accordingly did, and ſoon after- 


wards died, having by his will appointed the preſent reſpon- 


dents his executors. 


From this decree the plaintiff appealed ; inſiſting, that it 
appeared to the Court, by full proof, that no other matter 
came before the umpire, or was determined by him, than the 


brewing trade; that the reaſon why he did not, by his award, 


direct releaſes to be given, was, becauſe he had examined no 
matters, nor heard any proofs, but what related entirely to 
the brewing trade; and that this appeared clearly from the 
depoſition of the umpire himſelf, which was not in the leaſt 
contradicted by any proof advanced on the part of the reſpon- 
dents. That there was no ſufficient evidence to prove the leaſt 


T. Lutwyche. 
N. Lechmere. 


intent of extinguiſhing any other demand, than what related 
to the brewing trade only; on the contrary, Bennett acknow- 


ledged, both before and after the award, that the appellant had 


ſeveral other demands upon him, which were not included in 


the award; and therefore it was hard to deprive the appellant - 
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av, to ſeveral perſons; and the mortgagees preſſing for their money, 
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of his proper remedy, touching thoſe other demands, . 
in fact, amounted to 800/. and upwards. | 


On the other fide it was ſaid, that, previous to the appeal, 
ſeveral orders had been made in the Court below, by the 
conſent of the appellant and reſpondents, for referring the 
matters excepted in the releaſe ; but that the appellant, inſtead 
of proceeding on ſuch reference, had appealed from the decree; 
hoping thereby to eſtabliſh a very ſtale demand, and to draw 
the reſpondents into a perplexed and intricate account, who 
were meer ſtrangers to all the tranſactions, and deprived of all 
the vouchers and papers proper for their defence. 


ACCcoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the appeal ſhould be diſmiſſed, 
and the decree therein complained of, affirmed ; and that the 
appellant ſhould pay to the reſpondents the ſum of 40 J. for 
their coſts. 


of John Wichalſe, deceaſed, = 
John Short, 2 -; Reſpondent. 


'gth Fuly, 1713- 


OHN Vicbalſe, the appellant's late huſband, having 
mortgaged his eſtate at Lynton, in the county of Devon, 


the reſpondent was prevailed on to advance the ſum of 1000/. 
for diſcharging thoſe incumbrances ; and accordingly, the 
former mortgages were affigned to him, by deed dated the 
29th of September, 1691. He afterwards advanced to Wichalſe, 
a further ſum of 500/. on the zoth of December, 1692 ; ſo that 
the eſtate then ſtood mortgaged to him for 1 500. and intereſt. 


Neither principal or intereſt being paid at the time limited 


by the mortgage, or for above two years afterwards, the reſpon- 
dent, 
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dent, on the 23d of March, 1694, exhibited his bill in Chan- 


cery againſt Wichalſe, in order to forecloſe the equity of Weld 


redemption ; to which bill the defendant put in an anſwer, 
admitting the 1500/7. and intereſt to remain due, and offering 
to pay the fame at ſuch time as the Court ſhould appoint, 
but deſired a reaſonable time to ſell his eſtate for that purpoſe. 


On the roth of Fuly, 1695, this cauſe was heard upon bill 


and anſwer ; when it was referred to a Maſter to compute 
the principal money and intereſt remaining due on the mort- 
gage, and to tax the plaintiff his coſts; and, on payment 
thereof by the defendant, at or before Lady Day then next, 
he was to have a re-conveyance from the plaintiff ; but, in 
default of fuch payment, the defendant was to ſtand fore- 
cloſed ; and it was decreed, by conſent, that if, in the mean 
time, the defendant could procure a purchaſor for the eſtate, 
the plaintiff ſhould join in a fale thereof. 


The Maſter, by his report of the 14th of July, 1696, certi- 
fied, that there was due to the plaintiff, for principal, intereſt 
and coſts, 1879/. 13s. 4d. which he appointed the defendant 
to pay on the 2gth of Auguſt following; but the time for 
payment being enlarged to the 24th of July, 1697, and the 
money not being then paid, nor any purchaſor of the eſtate 
procured, the decree of forecloſure was on that day made 
abſolute ; and, being afterwards duly ſigned and inrolled, the 
plaintiff was put into poſſeſſion of the mortgaged eſtate. 


The mortgagor lived above eight years afterwards, but never 
attempted to open the forecloſure, or to diſturb the appellant 
in his poſſeſſion; yet he, nevertheleſs, took upon him to deviſe 
this eſtate to his wife, the appellant in fee; who, in Hilary 
term, 1708, about three years after her huſband's death, thought 
proper to exhibit her bill in the Court of Chancery, againſt 
the reſpondent, praying an account of the rents and profits of 
the premiſſes, and to be let into a redemption thereof; upon 


a ſuggeſtion, that the former decree and proceedings kad been 
obtained by. colluſion. 


To ſo much of this bill, as ſought to lay open the fore- 


Cloſure, the defendant pleaded the inrolled decree, and his 
I 


poſſeſſion 
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poſſeſſion under the ſame, in bar; and, by his anſwer, denied 
any colluſion in obtaining that decree: And, upon arguing this 
plea before the Lord Chancellor Cowper, it was allowed, 


But the plaintiff having replied, and witneſſes being examin- 
ed, the cauſe was heard before the Lord Chancellor Harcourt, 
on the 28th of April, 1713; when his Lordſhip declared, 


that the defendant had fully proved his plea, and therefor 


diſmiſſed the bill with coſts. 


From this decree of diſmifſion, the plaintiff 1 
inſiſting, that the eſtate was not ſold purſuant to the firſt 
decree, nor the time for a ſale or redemption enlarged; but 
that one Northmore, who was her huſband's ſolicitor in that 
cauſe, colluded with the reſpondent in all the proceedings 
therein. That the reſpondent, after obtaining that decree, 
often promiſed both the appellant and her huſband, to be 
accountable for the rents, and to re-convey on payment of his 
money ; and, that the value of the eſtate was conſiderably 
more than what was due to the reſpondent, at the time of 


the forecloſure. 


But to this it was anſwered, that by the decree, the appel- 
lant's huſband had near nine months given him to ſell or redeem, 
and no Court is obliged to enlarge the time, without a proper 
application for that purpoſe; but, the pretence of the time 
not being enlarged, was totally groundleſs; for in fact, the 
time for a ſale or redemption had been twice enlarged, and no 
leſs than two years was allowed for that purpoſe. That equally 


falſe and groundleſs was the other pretence, of Northmore's 


colluding with the reſpondent ; for there was neither any 
proof in the cauſe to ſupport it, nor did the appellant's hul- 


band ever make any complaint of that kind, altho' he lived 


eight years after the decree. That as to the reſpondent's promiles 
of accounting and re-conveying, it was not only very impro- 
bable, that after he had been at the expence of obtaining 3 
decree, he ſhould agree to waive or take nothing by it; but, 
he had expreſſſy denied by his anſwer, his having ever made 


any ſuch promiſe and agreement, either to the appellant or 


her huſband ; and what the appellant's s witneſſes had attempted 
to 
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to prove, was nothing more than what had occaſionally paſſed — 
in converſation with third perſons, or ſtrangers, and not with 24. 


the appellant, or her huſband, nor at any meeting, treaty or 
agreement concerning the redemption, or re-conveyance of the 
premiſſes. That no ſuch parol evidence ought to be admitted, 
to lay open a decree of forecloſure, after ſo great a diſtance of 
time ; for ſhould a precedent of that kind be once introduced, 
and a decree ſigned and inrolled, be diſcharged or done away by 
parol evidence of caſual converſation, without any note or 
memorandum in writing, it would not only make all proceed- 
ings in Courts of Equity to forecloſe, vain and fruitleſs, but 
would render the property acquired under ſuch decrees extremely 
precarious z and would be attended with very miſchievous 
conſequences to mortgagees, who (as in the preſent caſe) rely- 
ing on the decree, and apprehending themſelves abſolute own- 
ers of the eſtate, had laid out large ſums of money in repairs 
and improvements, but had not for many years together, kept 
any account of rents and profits. And as to the pretended 
over value of the eſtate, there was no ſufficient proof made of 
it; nor do witneſſes generally differ more in any thing, than in 
their imaginary calculations of eſtimates of the value of eſtates 
But if the fact had really been ſo, yet an over value was not 
apprehended to be any bar to a forecloſure ; nor was an eſtate 
always to lie open, if the party thought fit to negle& his 
redemption in a reaſonable time. And therefore, and as the 
appellant's huſband had during all his life-time acquieſced 
under the decree; the reſpondent hoped his title would not now 
be impeached, or he made accountable to the appellant, whoſe 
only claim was that of being the voluntary deviſee of an equity 


of redemption, which had been duly and a. and forecloſed, 
near 17 years ago. 


AccorDINGLY, after hearing counſel on this appeal, it was Dress 


ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; b 4 19. 


and the decree and other proceedings therein complained of, Pp. 604. 
affirmed. 


50 Decpbilus 
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Caſe 102. Theophilus Harriſon, D. D. Pre- 
bendary of the Church of (Plaintiff 


; 4 
Ft. John, in Dublin, * in Error. 


Pilliam, Lord Archbiſhop of 
Dublin, — — 


roth July, 1713. 


10 Mod. 68. H E plaintiff declared in prohibition, that the priory of 
0 W's way the Holy Trinity in Dublin, was an ancient priory ; that 
vol.17 p. 244. the rectory of Sr. Fobn in Dublin, was appropriated to it at 
note 79 ca. 2. the time of the diſſolution, or giving up, or renouncing, of 
relinquiſhing of the ſaid priory, and long before; and that the 

laſt prior was ſeiſed in fee thereof, in right of his priory.— 

That King Hen. VIII. being ſeiſed in fee of the ſaid priory, 

in right of his Crown, and of all the lands and livings there- 

unto belonging, by letters patent dated the 1oth of May, in 

the 33d year of his reign, tranſpoſed and changed the priory 

into a dean and chapter; and made the prior dean, one of the 

monks precentor, another chancellor, another treaſurer, and 

fix others vicars-choral ; and incorporated them by the name of 

the Dean and Chapter of the cathedral church of the Holy 

Trinity, Dublin, with power to purchaſe and ſue ; and gave 

them a common ſeal, and power to make by-laws, to allot 

what poſſeſſions each was to have, and to chooſe vicars on 
vacancies, and put them in actual poſſeſſion ; reſerving to the 

King, his heirs and ſucceſſors, the nomination, donation and 
inſtallation of the dean, precentor, chancellor and treaſurer, 

and their ſucceſſors: And granted them all manors, lands, ad- 
vowſons, churches, reCtories, and other hereditaments, as well 
ſpiritual as temporal, which belonged to the ſaid late prior, in 

right of the cathedral church aforeſaid . That King Ed. VI. 

by letters patent, augmented their number with fix preſbyters, 

and two choiriſters, during pleaſure ; and granted a penſion t0 

each of them for his ſubſiſtence. That King Philip and 

Qucen Mary, by letters patent, dated the 2oth of May, in the 

iſt and 2d year of their reign, made the ſix preſbyters and two 


choiriſters perpetual, and made their ſtipend perpetual alſo - and 
| EE | | granted 


{Defendant | 
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granted, that the dean and chapter ſhould have the nomination 
of them, and of all other inferior miniſters in the ſaid church.— 
That King James I. by letters patent, dated the 12th of June, 
in the ſecond year of his reign, changed the fix vicars-choral 
into three prebendary canons, and the fix preſbyters into fix 
vicars-choral ; he alſo named particularly, the perſons to be then 
dean, precentor, chancellor, treaſurer and prebendaries ; and 
made John Albright prebendary of St. Michael, Meredith Han- 


of St. Jobn. He then made them a corporation by the ſame 
name as before, and granted them de novo all the poſſeſſions 
which the - prior had, as fully and amply as they were in the 
hands of any of the faid former Kings and Queens, by any title 
whatſoever ; and diſpoſed of thoſe poſſeſſions among the mem- 
bers of that body politic, and more particularly he gave the 
church of St. Michael to the ſaid John Albright, and his ſuc- 
ceſſors, prebendaries of Sf. Michael; the rectory of St. Michan 


of St. Michan ; and the rectory of St. John to the ſaid Barnaby 
Bulger, and his ſucceſſors, prebendaries of Sf. John. And he 
alſo granted, that all the members of that body ſhould enjoy 
their ſeveral poſſeſſions as ſo aligned, ſeparately to them and 
their ſucceſſors for ever; reſerving nevertheleſs a power to the 
dean and chapter, to appoint what portion each member, as well 
prebendaries as others, ſhould have of their poſſeſſions. And 
granted, that the dean and chapter and their ſucceſſors, upon 
any vacancy of prebendary or vicar-choral, ſhould chooſe ano- 
ther, and put him into the real poſſeſſion of the place; without 
any application to the King, his heirs or ſucceſſors, or to the 
Archbiſhop of Dublin, or his ſucceſſors, or any other perſon 

whatſoever, for their licence or conſent : Saving to the King, 
| his heirs and ſucceſſors, the nomination and donation of the 
dean, the precentor, the chancellor and the treaſurer, and their 
ſucceſſors, on any vacancy. That by virtue of theſe grants, 
the ſaid dean and chapter have hitherto continued a corporation, 


meddling of any Archbiſhop of Dublin, for the time being. 


the prebend of Sr. John, when vacant; and put him into the 
actual poſſeſſion thereof, by virtue of the ſaid letters patent; 
hereby he became ſeiſed in fee of the rectory of St. Jobn, in 

| right 


mer prebendary of St. Michan, and Barnaby Bulger prebendary 


to the. ſaid Meredith Hanmer, and his ſucceſſors, prebendaries 


and exerciſed the authorities granted them, without the inter- 


That the dean and chapter choſe the plaintiff prebendary of 
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right of his ſaid prebend. That all pleas touching Freeholds, 
belong to the Queen and her Crown, and not to the ſpiritual 
Court ; nevertheleſs, the Archbiſhop had ſued the plaintiff ; in 
the ſpiritual Court, as prebendary or incumbent of. the aid 
church of St. Jobn, under pretence of contempt, for not 
appearing at the Archbiſhop's ordinary viſitation ; and alth 
the plaintiff offered to plead all the ſaid matters, and to Prove 
the ſame; yet the Archbiſhop refuſed to admit him ſo to do, 
and ſuſpended him ab officio et benefici icio, in the faid church of 
St. Fohn, whereby he was 7 of his freehold. 


To this declaration, the Ae deln ' proteftands that King 
Hen. VIII. was not ſeiſed of the ſaid priory, or of the lands 
and hereditaments thereunto belonging, as in the declaration 
Was ſuppoſed; pleaded, that the ſaid priory was an ancient 
priory, time out of mind, in which priory the canons of the 
order of St. Victor, and of the regulation of St. Auſtin, were 
to do divine ſervice. under one canonical prior; and which 
prior and canons, from the time aforeſaid, were the chapter of 
the Archbiſhops of Dublin for the time being. —— That the 
rectory and church of St. Jobn in Dublin, was time out of 
mind an ancient rectory, with cure of ſouls, in the dioceſs of 
Dublin; that the Archbiſhop of Dublin, was time out of mind, 
an ancient archbiſhopric; and that the defendant, and all his 
predeceſſors, Archbiſhops of Dublin, time out of mind, by 
ordinary juriſdiction which they had exerciſed, did for all the time 
aforeſaid, viſit the ſaid rectory of St. Jobn, and the incumbent 
thereof, actually having the cure of ſouls in the ſaid pariſh of 
NY Jobn, as often as there was need, in Str. Patrick's Cloſe; 
viz. in the cathedral church of St. Patrick, Dublin, within 
the dioceſs of Dublin. That in the letters patent granted 
by King Hen. VIII. the King did will and declare, that the 
faid cathedral church ſhould be the archiepiſcopal ſeat of Dublin, 
as it before was and uſed to be; prohibiting, nevertheleſs, the 
then Archbiſhop. of Dublin and his ſucceſſors, from exerciſing 
any other juriſdiction or authority, than the ſame Archbiſhop 
formerly uſed to exerciſe there, whilſt it was a priory. That 
the rectory or church of St. Jobn aforeſaid, was long before, 
and at the time of making the faid letters patent of King 
Hen. VIII. appropriated to the ſaid priory. That by an 


act of Parliament made at Limerick, the 1 It! 5th of February, 
33 Hen. 
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33 Hen. VIII. intituled, An act for the ſuppreſſion of Kilmain- 
ham, and other religious houſes ; it was, inter alia, enacted, that 
ſuch of the priories and religious houſes, as before the diſſolu- 
tion were exempt from the viſitations, and all other juriſdictions 
of the ordinaries of the reſpective dioceſes in which they were 
ſituate; ſhould for the future, be within the juriſdiction and 
viſitation of the ordinaries of the dioceſes within which they 
were ſituate; the ſaid ſtatute, or any other exemption, liberty 
or juriſdiction, to the contrary notwithſtanding. —— That the 
ſaid priory and rectory, time out of mind, were within the 
diocele of the Archbiſhops of Dud/n ; and that they, time out 
of mind, uſed to viſit at Sr. Patrick's Cloſe within the dioceſe 
of Dublin, the ſaid priory, until the time of the making the 
faid letters patent of King Hen. VIII.; and alſo the dean and 
chapter of the cathedral church of St. Trinity, Dublin, con- 
tinually after the making of thoſe letters patent, and likewiſe 
the ſaid rectory and incumbent thereof, having actually cure of 
ſouls in the ſaid pariſh of Sf. John. That the ſaid defendant, 
being Archbiſhop of Dublin, did on the 26th of March, 1707, 
at St. Patrick's Cloſe aforeſaid, decree to hold a ſynod and 
viſitation ordinary, in the choir of the cathedral church of St. 
Patrick, Dublin, within his dioceſe of Dublin, upon the 21ſt 
of April, 1707, according to law, and according to the manner 
and cuſtom aforeſaid; and that the plaintiff, being prebendary 
of the ſaid prebend of Sr. Jobn, and incumbent of the ſaid 
rectory and church of St. John, within the dioceſe of Dublin, 
and having the actual cure of ſouls in the ſaid pariſh, was 
afterwards, on the ſame 26th day of March, 1707, duly ſum- 
moned and cited to appear before the Archbiſhop or his vicar- 
general, in the cathedral church of St. Patrick, Dublin, on 
the ſaid 21ſt of April then next, to undergo the canonical viſita- 
tion of the ſaid Archbiſhop. — The defendant averred, that 
he did hold the ſaid viſitation accordingly ; notwithſtanding 
which, the plaintiff did not appear at the ſaid ſynod or viſita- 
tion ; whereupon the Archbiſhop, in the ſaid viſitation then and 
there held and continued, till the 23d of April then next, did 
the ſame day in due form of law, declare the plaintiff contuma- 
cious; and for his penalty of contumacy, did in due form of 

law, by his ſentence, ſuſpend the ſaid plaintiff ab officio ef 
beneficio, in the ſaid pariſh church of Sr. Jobn, Dublin, for his 
contempt, as it was lawful for him to do. | | 
Vor. I. -—4Þ To 
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To this plea, the plaintiff demurred, and ſhewed for cauſe 
that the defendant had anſwered the ſeiſin of King Hen. VIII 
by way of proteſtation only ;-— that no mention was made in 
the plea of the patents of Ed. VI. and Phil. & Mary; — that 
the letters patent of King James I. were recited verbatim, 
whereas Oyer ought to have been demanded of them; — that 
ſuch part of the ſtatute 33 Hen. VIII. as was ſet out in the 
plea, was repealed 3 and 4 Phil. & Mary, and never revived ; — 
that the plea, as to this, was argumentative ; and that the 
plea was repugnant and inconſiſtent, traverſing matters not 
traverſable, and-not anſwering the matter of the declaration. 


The defendant having joined in demurrer, the Court of 
Common Pleas in Jreland, after ſeveral arguments, gave judg- | 
ment for the defendant ; and upon a writ of error, firſt in the 
Queen's Bench there, and afterwards in the Court of Queen's 
Bench in England, this judgment was affirmed. 


| Whereupon, the plaintiff brought his writ of error in 
Parliament; inſiſting, that the judgment was erroneous, and 
that the Archbiſhop, in this caſe, had not a power to viſit the 
plaintiff; and if he had, yet he could not do it in the manner 
he had done. It was admitted, that the rectory of Sr. Jobn 
was appropriated to the priory; and as the law ſuppoſes this 
to be done with the conſent of the ordinary, he had therefore 
diveſted himſelf of his right of viſitation of the rectors of the 
church. Nor was it diſputed, but that this rectory came to the 


Crown, by the ſtatutes for the diſſolution of monaſtries; ſo that 


King Hen. VIII. being ſeiſed in fee thereof, had a power to 


grant it to whom he pleaſed; and therefore it ought to be 


looked upon as a lay fee, in the ſame manner as if he had 


granted the dean and chapter any other lands or livings in his 


gift, that did not before belong to the priory, which made 
them donatives; and ſo the Archbiſhop could not hinder them, 
or the plaintiff in their right, from receiving the profits 


thereof. That the prebendaries being at firſt eſtabliſhed by 


King James I. he was to be taken as the founder of them, and i 
they were donatives ; not coming in by any application to the 
Biſhop, and therefore not viſitable by him. That it was ver) 
conſiderable in this caſe, who muſt be taken upon the preſent 
record, to be the rector and incumbent of this church: The 
—— 4 rector) 
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rectory was firſt granted to the dean and chapter by King 

Hen. VIII. and afterwards by the charter of King James I. LL 

it was likewiſe granted to the dean and chapter: But in the 

ſame charter it was directed, that the prebend of Sr. John, 

and his ſucceſſors, ſhould receive the profits of this rectory for 

his allotment, but with a power to the dean and chapter to allot: 

it to any other of the body: So that, in law, the rectory 

belonged to the dean and chapter, and the plaintiff could only 

be looked upon as their curate ; and conſequently, if puniſhable 

for his contumacy, it ought to be by other ecclefiaſtical cen- 

ſures, and not by ſuſpenſion ab officio. ef beneficro. Admitting 

it ought to be taken, that this rectory was appropriated to the 

prebend ; yet it muſt be agreed on the other hand, that the 

Archbiſhop could not deprive. the prebendary of the rectory, 

and leave him ſtill prebendary ; and if fo, it was conceived, 

he could not ſuſpend 'him from it : Suſpenſion being a tem- 

porary deprivation, which it is in the Archbiſhop's power to 

make total, by continuing the ſuſpenſion as long as he thinks 

fit. If therefore, the plaintiff was at all viſitable in this caſe, 

he ought to be fo as prebendary, and not as incumbent of St. 

Jobn; for in ſuch caſe, the rectory muſt be taken to be an 

incident inſeparable from the prebend ; and if the plaintiff be 

viitable as prebendary, it could only be in chapter, That as 

from the declaration, this living appeared to be a donative, ſo 

it appeared from the whole record, that the plaintiff in reſpect 

of ſuch donative, was not viſitable by the Archbiſhop ; all his 

proceedings were therefore, ab initio, coram non judice and void; 

his ſentence of ſuſpenſion was alſo null and void; nay even 

his citation was void, as being iflued againſt one, who upon the 

whole of this record appeared not to be viſitable. It was ſaid 

in the declaration, that the plaintiff offered to 'plead all the 

matters contained in it before the Archbiſhop, and to prove the 

lame; but that the Archbiſhop refuſed to admit him ſo to do; 

this was not traverſed or denied by the Archbiſhop's plea, 

otherwiſe then by ſaying, the plaintiff refuſed to appear ; and 

therefore he pronounced him contumacious, and ſuſpended 

him. But this allegation, tho' inconſiſtent with the declaration 

(for the plaintiff could not offer to plead and prove all the 

matters therein contained, nor the Archbiſhop refuſe him, 

if he had not appeared) yet did not diſprove it; nor | 

did the plea, in that particular, ſo much as refer to the | 
proceeding [ 


R. Raymond, 


P. King. 
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proceeding before the Archbiſhop, whereby his allegation might 
appear ; and therefore, the demurrer was no confeſſion of it. 
Suppoſing the plaintiff was guilty of a contumacy, for not 
appearing ; yet, if the ſentence of ſuſpenſion ab Mis er beneficio, 
was ſuch a ſentence as the Archbiſhop could not in this caſe 
lawfully pronounce, and which, from the preſent record it 
appeared to be, he ought to be prohibited, and the judgment 
already given reverſed. And that this was ſo, appeared, 1|, 
Becauſe ſuch a ſentence could not be given but by the viſitor, 
and as it was manifeſt from the record, that the reQory was a 
donative, it was equally manifeſt that the Archbiſhop had not 
ordinary viſitation. 2dly, The Archbiſhop cannot ſuſpend 46 
6fficio, but where he can appoint one to ſupply the cure; and 
it was apparent from this record, that he had no ſuch power of 
appointment; for the nomination and admiſſion of the preben- 
dary, was granted by the charter of King James to the dean 
and chapter only, without making any application to the Arch- 
biſhop. And zdly, the. Archbiſhop, could not ſuſpend the 
plaintiff from this benefice, when it was in the power of the 
dean and chapter to allot him. elſewhere ſuch part of their 
livings, and in ſuch place as they ſhould think fit, and allot 
this living to another. That theſe reaſons were warranted by the 
declaration, which the Court agreed to be the only part of the 
record on which the caſe turned, the defendant's plea being 
diſregarded by the Court for its manifold defects, both in form 
and ſubſtance ; and therefore, as ſo many errors were apparent 
in the record, it was hoped that the judgment would be reverſed. 


On the other ſide it was ſaid, that there were two queſtions in 
this caſe; 1ſt, Whether the plaintiff was viſitable as rector of 
St. Fobn? and if fo, 2dly, Whether he was viſited in a proper 
manner ? That the firſt was the principal and main queſtion; for 
if he was viſitable, the manner of ſuch viſitation belonged 
entirely to the eccleſiaſtical law, and any error therein was to 
be remedied by appeal. — As to the plaintiff's being viſitable, 
nothing appeared from his declaration to excuſe him from it; 
he was rector and incumbent of a church within the Arch- 
biſhop's dioceſe, and whatever might be his title, it could not 
hinder the Archbiſhop from ſeeing the cure ſerved, and that 
he behaved himſelf properly in his office; and tho' he Was 


ſeiſed of this rectory in right of his prebend, yet ſtill being 
rector 


os — — 
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rector and incumbent, he might as ſuch be viſited. As to 


what had been infiſted on by the plaintiff, that this was 
i donative, founded by King Hen. VIII.; there was no colour 
to make this church a foundation of that King's, neither was 
he even founder of the corporation of the dean and chapter ; 
he only tranſlated and changed the prior and canons into a dean 
and chapter, and the whole conſequence of that was, that all 
matters reſted, in reſpe& of viſitation, as. they were before ; 
and the Archbiſhop might do every thing after thoſe letters 
patent, which he might do before, It had been hinted, that 
the appropriation of the rectory to the priory, did of itſelf, 
without any thing more, exempt the church from the Arch- 


biſhop's viſitation ; but ſurely, there was no real foundation for 
ſuch, an opinion; the rectory {till remained a rectory, the appro- 


priator muſt ſtill be ſued as rector, and the procurations were 
ſtill payable out of ſuch appropriations to the Biſhop for viſita- 
tions. That tho' the dean and chapter were but one body in 
law, yet their poſſeſſions might be ſeveral and divided, and 
each of them might bring an action in his own name for his 
ſeyeral poſſeſſions : That the charter of King James I. had only 
aſſigned a ſpecial ſhare to each one of the body, and particularly 
incorporated them for this. purpoſe, that they might thereby 
have a diſtinct capacity to ſue and be ſued for their ſeveral poſ- 
ſions : But this charter did not take away the Biſhop's power 


of viſitation, it only left it as it was before. That the plaintiff 


might be viſited as prebendary, touching his temporals, by the 
dean and chapter; for they have the government of the tempo- 
rals, and may ſee how he adminiſters the goods of the church; 
but the Archbiſhop alone is to call him to account as to ſpi- 
rituals, When therefore the Archbiſhop comes to viſit him, 
perhaps he finds that the plaintiff neither officiates himſelf, 
nor appoints any perſon to officiate for him; in this caſe, it 
is the Archbiſhop's duty to take care, that the cure be well 
lerved; and tho he cannot deprive him becauſe he is a preben- 
dary, yet he certainly may ſuſpend him, and appoint another 
to officiate in his room, and pay ſuch other perſon out of 
the profits; for otherwiſe, the Archbiſhop's power ſignifies 
nothing. That the plaintiff owning himſelf to be rector, was 
ſummoned before his ordinary, the Archbiſhop; and whatever 
defence he could have made, he ought at leaſt to have appeared, 

and not ſay, you have 70 right to vifit me. For, whether - the 
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noe noon 
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— mxregory be in the dean and chapter, or in a particular preben- 
dͥary, yet the plaintiff being the perſon acting and officiating in 
the cure of ſouls, was viſitable, and ought to have appeared 


before the Archbiſhop accordingly; and ſince he did not, he 
was rightly ſuſpended. 


*Jurewexn? AFTER hearing counſel on this writ of error, it was oRůUV RED 
3 and ADJUDGED, that the judgment given in the Court of 
-P+ 605. Common Pleas in Ireland, and the ſeveral affirmances thereof, 
ſhould be affirmed.; and that the record ſhould be remitted to 
the end execution might be had thereupon, as if no ſuch writ of 


error had been brought into the Houle. 


Caſe 103. William Daw/onne, | Richard 'Goug 555 A " 
Roger Bradayll, and Richard. e e ppellants. 


William Franklyn, - -- —Reſpondent. 


13th Fuly, 1713. 
3 JN the 16th of August, 1706, the reſpondent contradtel 


- 3 with the commiſſioners of the navy, for ſupplying her 


2 Eq. ca, ab, 
63 1. ca. 2. 


Majeſty's ſervice with flops, for three years certain, and till 
one year after warning, at the fprices particularly mentioned in 
the contract; and which were to be payable to the reſpondent 
.in. the uſual manner. 


Alfter entring into this contract, the -reſpondent entred into 
articles, dated the 21ſt of October following, with the appel- 
lants .Gough and Braddyll, and one Samuel Heathcote, who 
afterwards died, and to whom the appellant Dauſonne was 
executor; whereby it was agreed, that Gough, Braddyll and 
_Heathcote, ſhould each have a fourth part of the contract, and 
the profit thereof, as fully as if they had all joined with the 
reſpondent in making the ſame; and, to enable the reſpondent 
to carry on the undertaking, which would require a conſidera- 
ble expence; it was agreed, that ſufficient ſums ſhould, 45 
occaſion required, be lodged by the parties in the Bank of 


England, and from .thence to be iſſued, as the majority of Ef 
| * 
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ſhould direct; and that all money received from the navy, ſhould 7 — 
be paid into the Bank, for the equal uſe of all the parties,. 
and taken from thence, and divided between them, as the 
majority ſhould agree; and that a ſtrong box was to be kept 
under four keys, wherein all tallies, orders and warrants made 
out on account of the contract, were to be preſerved: And it 
was further agreed, that no bargain ſhould be made for goods, 
nor any goods iſſued out, or any material thing tranſacted in 
relation to the premiſſes, but by conſent in writing. 
Some time afterwards, the reſpondent informed his partners, 
that the Commiſſioners of the navy had ordered him to make 
the ſeamen's cloaths of a larger ſize, than what had been 
contracted for; and, that therefore it was neceſſary to enter 
into new articles, and give him additional advantages. 


Accordingly, on the 1ſt of February, 1708, new articles 
were entered into between the reſpondent and the appellants 
Gough, Braddyll and Dawſonne, { Heathcote being then dead) 
whereby, after reciting the firſt articles, the allowance of 
materials for the ſeamen's cloaths was augmented ; and it was 
agreed, that over and beſides the commiſſion of 21. 10s. per 
cent. allowed the reſpondent by the former articles, he ſhould 
have 501. per ann. for his trouble in going to the navy and 
victnalling offices, and ſettling the Commiſſioners and Purſer's 
accounts; 207. per aun. for his houſe-rent; that all his 
expences ſhould be borne out of the partnerſhip, and that he 
ſhould always have 501. in advance for that purpoſe. And it 
was alſo agreed, that if any of the parties to theſe articles, or 
any in truſt for them, ſhould make a new contract with the 
Commiſſioners, the other parties ſhould be at liberty to come 
and be intereſted therein for a fourth part; and that in all other 
particulars, the firſt articles were to ſtand. 


The reſpondent, being the perſon who contracted with the 
navy, he received the pay and brought in his accounts; but 
would not divide the money, as it was received, or render 
any new accounts, till thoſe delivered were firſt agreed to and 
ſigned, which the appellants Gough, Braddyll and Dawſonne 
were forced to ſubmit to; but, growing at length weary of 

"= 0s 
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this kind of treatment, they, on the 31ſt of December, 1919, 
deſired the reſpondent to diſcontinue his contract with the 
navy; which he refuſing to do, and ſtill ſolliciting the Com- 
miſſioners to make him further payments, the ſaid appellants, 
in order to ſecure their ſhares of the navy-pay, and alſo to 
indemnify themſelves from 5, ooo J. which government had 
lent to the partnerſhip, applied to the Commiſſioners to ſtay 
their hands, and which, on proof of the appellants intereſt 
in the contract, they were pleaſed to do. 


On the 12th of March, 1711, the Commiſſioners gave the 
reſpondent notice of determining his contract, at the expira- 
tion of twelve months from that time; in conſequence of 
which, and of advertiſements for all perſons inclinable to ſerye 
the navy with flops, to make propoſals for that purpoſe, the 
reſpondent and the appellant Martyn, and ſeveral other perſons 


delivered propoſals accordingly; but Martyn's propoſals being 


the loweſt, were received, and he was accordingly admitted 
as the contractor, on giving ſecurity to perform his contract. 


The appellant Martyn thereupon applied to the other appel- 
lants, and offering them much better terms than what they 
had from the reſpondent, they came to an agreement with 
Martyn, and by way of ſecurity to the Commiſſioners, con- 


ſented to become joint-contractors with him; and this being 


accordingly accepted, notice of the whole tranſaction Was 
thereupon given to the reſpondent, and he was offered his 
election to accede to the new articles with Martyn, but refuſed 
to give any anſwer on this head. 


Soon wank two ſeveral ſuits were inſtituted in the 
Court of Exchequer ; the one by the appellants Gough, Brad- 
dyll and Dawſonne, againſt the reſpondent ; praying, that the 
money due from the navy, which then amounted to above 
20,0007. might either be paid into the Bank, or be brought 
into Court for the benefit of all the parties : The other, by the 
reſpondent againſt all the appellants; praying, that he might be 
let into a fourth part of the benefit of the new contract, and 
to have all the ſeparate advantages and allowances ſtipulated 
for him by the former articles; inſiſting, that Martyn was 
only a nominal perſon in the new contract, in truſt for the 
other appellants, 0 
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On the 11th of May, 1713, theſe cauſes were heard; when groves 
it was, inter alia, decreed, that all ſtops made by. the navy 
ſhould be diſcharged ; and that the money then due, or to 
become due, in reſpect to the reſpondent's contract, ſhould 
be paid to and received by him, as formerly; and, that he 
ſhould pay the ſame forthwith into the Bank, as it ſhould be 
received, according to the articles of partnerſhip, or, as the 
parties could agree; and, that all ſuch monies ſhould be 
divided amongſt the partners, according to their reſpective 
intereſts therein: And it was further ordered, that the parties 
ſhould proceed to a trial at law, upon the following iſſue, 
vis, © Whether Martyn made the contract with the Commil- 
« ſioners for his own uſe, or in truſt for Braddyll, Gough and 
« Dawſonne, or any and which of them, and for what part or | 
parts thereof; and that in this iſſue, Franklyn ſhould be the 
plaintiff, and the other parties defendants; and the conſidera- 


tion of continuing the ſeparate advantages to Franklyn, were 
reſerved till after the trial. 


From this decree, the preſent appeal was brought; and, p. King. 
on behalf of the appellants it was inſiſted, that the deſign of x cymere; 
the articles throughout, was to ſecure all the partners ſhares 
in the navy payments; which, if received in money, were to 
be paid into the Bank; and if in orders, tallies or warrants, 
to be put into a ſtrong box under the keys of all the parties : 
Whereas by the decree, the navy payments were not ſecured 
for the benefit of the partners, but, contrary to their original 
deſign, were decreed to the reſpondent alone ; and conſequently, 
the ſhares of three of the partners, were put into the power of 
one, to whom the others were in no wiſe indebted, nor did 
he claim to be entitled to any more than one fourth part of 
ſuch payments. That there were no words in the articles, 
importing any excluſive right in the reſpondent to receive the 
money from the navy ; but, on the contrary, there was an 
expreſs agreement, that nothing material ſhould be tranſacted 
in the premiſſes, but by the conſent of a majority of the 
parties; and that majority had ſufficiently and repeatedly 
diſſented to the reſpondent's ſole receipt of the navy money. 
That altho' the reſpondent was the original contractor with 
the navy, yet, by the articles, the benefit of that contract was 


aſſigned to the appellants, under the terms therein mentioned, 
Vox. I. s R 


and 
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and of which aſſignment, the Commiſſioners of the navy had 
notice; conſequently, by the known uſage and practice of the 
navy, and, by the juſtice of the thing itſelf, the appellants 
were to be conſidered by the Commiſſioners in the fame light, 
as if they had been the original contractors, and, as fuch, 
entitled to receive their ſhares of the navy payments: And, 
that this was originally the reſpondent's intention, appeared from 
the articles themſelves ; wherein expreſs proviſion was made, 
that the appellants ſhould be as much intereſted in the profits 
of the contract, as if they had all joined in it. As to the 
reſpondent's being alone anſwerable for the debts contracted in 
partnerſhip, and therefore ought to receive the navy payments, 
to anſwer thoſe debts; it was a meer pretence ; for, on the 
21ſt of December, 1710, the ſtock was worked up, and the 
accounts cloſed ; and it was then agreed, that the partnerſhip 
ſhould be determined as to all matters, but the diviſion of 
future payments of the navy; in conſequence whereof, the 


_ reſpondent had fince divided 3001. among his partners, which 


he would ſcarcely have done, had there been any debts to be 
paid. But, ſuppoſing there were any. unſatisfied debts, the 
appellants were, by the articles, jointly reſponſible for the 
payment of them, and were ſufficient to that purpoſe ; nay, 
were ready, on receiving their ſhares of the navy payments, 
to give the reſpondent ſecurity, to indemnify him againſt their 
proportions of any ſuch debts. And, as to the iſſue which the 
decree had directed to be tried, it was neither warranted by the 
articles, or the proofs in the cauſe; but, if it was warranted, 
it ought to have been between the reſpondent and the appel- 
lants Gough, Bradadyll and Dawſonne only; becauſe, if (as the 


reſpondent infiſts) the appellant Martyn had no intereſt in the 


contract, he ought, in that caſe, to be at liberty to give 
evidence upon the trial of the iſſue; and the other appellants 


ought not to have been deprived of the benefit of his teſtimony, 
by his being made a party. | 


On the other fide it was ſaid, that the articles were expreſs, 
that the money, as received, from the navy, for or in reſpect 
of the contract, was to be paid into the Bank, for the equal 


uſe of all the parties; and this money muſt neceſſarily be 


received by the reſpondent, becauſe he was the only contractor 
with the navy, and no other perſon could account with, or 
L 3 | | diſcharge 
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diſcharge the navy. And as to the iſſue, it was inſiſted, that 
the appellant Martyn was very properly made a party to it, 
and there could be no ground for his being a witneſs ; becauſe 
he was a party to the fraud, and was to ſwear for his own 


advantage, v/Z. to leſſen the number of his partners in a bene- 
kcial contract. 


Bor, after hearing counſel on this appeal, it was oRDERED 
and ADJUDGED, that ſo much of the decree as ordered, 
« That all money ſtopped, and due and payable, or thereafter 
eto become due and payable to the ſaid Franklyn, by virtue 
« of the contract in the decree mentioned, ſhould be forthwith 
« duly and in courſe paid to, and received by Franklyn, 
« as formerly ; and, that he ſhould pay the ſame forthwith 
« into the Bank of England, from time to time, as the ſame 
« ſhould be received ;” ſhould be reverſed : And it was 
further ordered and adjudged, that all ſuch money ſtopped, 
and due and payable, or which ſhould thereafter become due 
and payable to the ſaid Franklyn, by virtue of his ſaid contract, 
ſhould be forthwith duly and in courſe paid by the Commiſ- 
ſioners or Treaſurer of the navy into the Bank of England ; 
and ſhould be iſſued from thence, for the benefit of the ſeveral 
partners, according to their reſpective intereſts therein, pur- 


ſuant to the ſaid articles, as the Court of Exchequer ſhould, 
| from time to time, direct. | 
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Appell 

Jacobſen, deceaſed, 5 5 * 

Balthaſar Meno Hennekenius and Tetha ) 
Catherina, his Wife, late the Wife 
of Henry Jacobſen, deceaſed, Theodore 
Balthaſar, the Son, and Balthaſar > Reſpondents, 


Mentzer, the Adminiſtrator of the 
1a id Henry Jacobſen, 8 | 


2oth April, 1 714. 


7 HEODORE Jacobſen, was a Merchant of conſiderable 

buſineſs in London; and having a brother at Hamburgb, 
who had four children, he was deſirous of breeding up Heng, 
the eldeſt of thoſe children, as a Merchant, with an intent 
that he might ſucceed him in his buſineſs. 


For this purpoſe, he ſent for the young man to London; 
and, after ſome time, agreed to take him into partnerſhip: 
Accordingly, on the 25th of March, 1695, Theodore opened 


a new ſet of books, and therein made an entry with his own 


hand, in the following words, vis. Debtor to Account of Stock 
in Trade, for ſo much flock I put into the company's trade, with 


ay nephew Henry Jacobſen, commencing from this day, to which 
God grant hir bleſſing, 10,0001. | 


From this time, the name of Henry was uſed as a partner 
in all the tranſactions of the trade; but, no articles were ever 
entered into between his uncle and him, nor was any part of 
the ſtock or profits received by, or made good to him. 


In the courſe of about two years, Theodore found, that his 
nephew Henry had not that turn to buſineſs, which was likely 
to prove advantageous to either of them; and therefore, on 
the 31ſt of December, 1697, he took one Peter Selcken, his 
book-keeper, into partnerſhip, and agreed to allow him one 
fourth of the profits, from that time. 


In 
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us 1700, Henry returned back to \Hamburgh, and ſoon Ger- 
wards intermarried with the reſpondent Terha Catherina ; but, 
as this Lady had no fortune, Theodore. declined giving Henry 
that fortune which he had often. promiſed him, namely, 
20,000 rix-dollars, on condition of his marrying a woman of 
equal fortune ;' ſo that nothing but Henry's patrimonial eſtate 
was ſettled upon his wife, and. the iſſue of the marriage. 


On the 1ſt of Fanuary, 1701, the partnerſhip books were 
caſt up and ballanced, and one fourth of the profits was anſwer- 
ed to Selcten, and the other three fourths to Theodore; but no 
part of the ſtock or profits was ever anſwered to Henry, altho' 
he had then a ſeparate account in his uncle's books, to which 
it might have been applied, if the partnerſhip between them 
had been conſidered as real. But, ſo far from it, that on this 
ballancing of the books, the name of Henry was left out, 
and the name of the appellant his brother inſerted in it's 
room : However, tho' the appellant was capable of, and 
applied himſelf to buſineſs, yet, he had no part of the ſtock or 
profits, until Michaelmas, 1704 ; when, in conſideration of his 
marriage to his uncle's liking, he was admitted as a real partner, 
and proper articles were executed on that occaſion. 


In 1704, Henry Jacobſen died inteſtate, leaving Tetha Cathe- 
rina his widow, and two children by her, namely, the reſpon- 
dent Theodore Balthaſar and Anna Eleanora; but Henry, in his 
life-time, never demanded any part of the ſtock or profits of 
his uncle's trade, nor did his repreſentatives ever make any 
claim on that account, during his uncle's life-time. 


By 4264 dated the 21ſt of January, 1704, Theodore convey- 
ed the Steel-Yard in London, for the then reſidue of his term 
therein, to the appellant and his brother Theodore, ſubject to 
the payment of ſeveral annuities, and particularly 751. per 
ann. a- piece to the ſaid two children of his deceaſed nephew 
Henry; and, by his will, which he ſoon afterwards executed, 
he gave one fourth part of his eſtate to thoſe two children, 


and the reſidue to the appellant, and made him ſole executor 
thereof. 
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On the 17th of July, 1706, the teſtator died; and, about 
three years afterwards, the reſpondents thought proper to 
exhibit their bill in Chancery againſt the appellant, for an 
account of the teſtator's eſtate, and to have a ſum of 10,000). 
ſettled, according to what was alledged to have been the teſta- 
tor's agreement upon Henry's marriage ; allo to have a moiety 
of the 10,000/. ſtock, and of the profits of the trade, during 
the partnerſhip between Henry and the teſtator; and to have the 
annuity of 75/7. ſettled on the reſpondent Theodore Baltbaſar, 
(his ſiſter Anna Eleanora being dead) and the arrears thereof 
fatisfied, together with a fourth part of the ſurplus of the 
teſtator's eſtate. 


On the 2d of May, 1712, this cauſe was heard ; when the 
bill was diſmiſſed as to the demand of the 10,000/. ; but the 
Court declared, that the teſtator and his nephew Henry ought 
to be looked upon as partners, and that ſuch partnerſhip did 
not ariſe by contract, but by the teſtator's bounty; and was a 
partnerſhip in moieties for the ſaid 10, ooo J. and ought to be 
ſo carried on from Lady Day, 1695, to January, 1701. And 
therefore, an account was decreed to be taken thereof accord- 
ingly, and that what ſhould appear to be the capital ſtock of 
the ſaid partnerſhip, and the produce thereof, after a deduc- 


tion of Selcken's one fourth part of the profits, for the time 


he was to have the ſame, in lieu of his falary, ſhould be 
divided into moieties ; one moiety whereof was to be- paid to 


the reſpondents, with intereſt from the end of one year after 


the teſtator's death, out of his perſonal eſtate; and an account 
of ſuch perſonal eſtate was directed, and the ſurplus thereof 
was decreed to be divided according to the teſtator's will; 
and the appellant was decreed to account for, and pay the 
arrears and growing payments of the annuity of 75/. to the 


Maſter, for the benefit of the reſpondent Theodore Balthaſar, 


who was then an infant. 


Some time after pronouncing this decree, the appellant, on 
ſearching into ſome old trunks and boxes which belonged to 
the teſtator's brother, the father of his nephew Henry, and 
which, upon his death, had been ſent to the appellant from 
Hamburgh, found two letters ; one of which was written by 


the 
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the teſtator to his brother, concerning his ſon Henry, and the 
other was written by Henry himſelf to his father, with a 
poſtſcript added thereto by the teſtator : The firſt letter was 
dated the 6th of March, 1693, and therein the teſtator, after 
ſpeaking of the age, education and weak conſtitution of Henry, 
expreſſed himſelf as follows: It is not as yet adviſeable for 
« marriage, which, notwithſtanding, to pleaſe his humour, 
« you can keep his fancy up with. J ſtand in thoughts to 
« have his name uſed with mine; that if he lives, his name 
« may be known, and ſucceed me. To tell you for your 
« comfort, I ſet apart for him 20,000 rix-dollars, whenever 
« he marries, if I live; and if I die before, to inherit the 
« ſame as a patrimony, which he is to expect from you, 
« renouncing and acquitting you, what has been ſtipulated and 
« agreed, after his mother's death ; ſo that his eſtate is not 
« diminiſhed. If a good match preſent, of a woman with an 
« equivalent portion of 20,000 rix-dollars, it might be pro- 
« poſed, that both their fortunes may be ſettled on truſtees, 
« for the benefit of them and their children.” The teſtator 
then added, That if Henry and his wife would come over, 
he would give them their diet; and half commiſſion to Henry 
for ten years, until his brother Jacob (meaning the appel- 
« lant) ſhould be of age.” The other letter was dated the 
17th of the ſame month, and the teſtator's poſtſcript thereto 
was in the following words: * As to your ſon Henry, I refer 
to what I writ to you on the 6th inſtant; pray let your 
thoughts be employed thereon. It is upon thoſe conditions 
* and deſign, I intend to uſe his name with mine; but, on 
the contrary, if he doth not ſucceed in ſuch a match, then 


he is to expect no benefit from the trade, Cc. but what I 
* intend, ſhall leave him by will.” 


The decree having been ſigned and inrolled, the appellant 
could not, upon the diſcovery of theſe letters, re-hear the 
cauſe ; and therefore, in Eaſter term, 1713, he filed a bill of 
review, aſſigning ſeveral errors in the body of the decree ; and 
inſiſting on the new matter contained in the letter and poſt- 


ſeript, as an evidence that the partnerſhip between the teſtator 
and Henry was meerly nominal. 
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— To this bill the reſpondents put in a general demurter; 
| = and the ſame being argued on the 19th of June, 1713, the 
1 | Court were pleaſed to allow it, and order the bill of review 
to ſtand diſmiſſed with coſts. 958 


— — 
2 


P. King. But, from this order, and alſo from ſo much of the former 
N. Lechmere. decree as declared the partnerſhip to be real, and directed an 
account to be taken of the ſtock and profits thereof, the preſent 
appeal was brought; and, on behalf of the appellant, it was 
ſaid to be extremely clear, from the two letters above 
mentioned, that the teſtator, before he inſerted the name of 
Henry in partnerſhip, declared, that the uſing his name, was 
with no other intent or defign, than to make him known in 
the world, and ſucceed him in his buſineſs ; explaining it to 
be only a nominal partnerſhip, by ſaying, that he would make 
him a real partner in commiſſion; and this too, under a con- 
dition which was never performed on the part of Henry, viz. 
his marrying a woman with-a fortune of 20,000 rix-dollars. 
That if, by the expreſſion in the firſt letter, of uſing Henry's 
name with his own, the teſtator had intended him to be a 
real partner in the whole buſineſs ;- he would not afterwards, 
in the ſame letter, and by way of reward to Henry to come 
from Hamburgh, have made him an offer of a partnerſhip, in 
commiſſion only; which was but a part of the buſineſs, for a 
limited time, and ſubject to the above condition. That when, 
theſe two letters were conſidered together, it ſhould ſeem, as 
if the teſtator thought the patrimony ſettled on Henry by his 
father ſufficient ; for, the intentional gift of 20,000 rix-dollars, 
was on two conditions ; the'one, of marrying an equal fortune, 
the other of relinquiſhing that patrimony; or, in other words, 
the teſtator's bounty was meant to eaſe his brother of the ſettle- 
ment, and give his nephew an opportunity of ſucceeding him 
in buſineſs, with a preſent reward of commiſſion, if the nephew 
would come over to him. That in the ſtile of the ſuppoſed 
partnerſhip, the ſtock was declared to be brought in ſolely by 
the teſtator, and no gift or allotment was made of any part of it 
to the nephew but, if the teſtator had made him a real 
partner, he muſt have carried one half of the ſtock and profits, 
till Se/cken was taken in, to the account of Henry, who had a 


ſeparate account in the teſtator's books; and, in that caſe, the 
4 teſtator 
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teſtator could not have given away to Seleben any part of 
Henry's half of the ſtock, or carried the whole profits to his 
own account, as he had done. That it was expreſlly in proof, 
that the partnerſhip was apprehended and taken to be meerly 
nominal; that the teſtator, finding Henry incapable of buſineſs, 
and conſequently unfit for his purpoſe, had taken the appel- 
lant in his ſtead, as a nominal partner alſo, in the ſame books 
and ſtock, and the increaſe thereof; that Henry's name was 
then omitted, and no credit given him for any part, either 
of the ſtock or profits; and, that all this was done without 
the intervention of Henry, or any objection made to it on his 
behalf. That the teſtator's perſonal eſtate would not anſwer a 
moiety of the ſtock of 10,000/. with its profits and intereſt ; 
and therefore, it was not to be conceived, that ſo exact an 
accountant as the teſtator was, and who knew what he was 
worth, would, within a month of his death, have given fo 
many legacies by his will, without leaving any thing where- 
with to ſatisfy them. That there was no proof tending to 
ſhew that Henry was a partner, either real or nominal, but 
the ſtile of the books, and the uſing his name with the teſta- 
tor's; but this was not, among merchants, deemed ſufficient 
of itſelf to conſtitute a real partnerſhip, much leſs when 
oppoſed by ſeveral plain facts and circumſtances, explaining it 
to be but nominal ; and therefore, it ought not to have been 
decreed a real partnerſhip, or at leaſt, not till an iſſue at law 
had been tried, and a verdict found in affirmance of it. That 
if Henry ſhould be eſteemed a real partner, without articles or 
any valuable conſideration, the appellant, for the ſame reaſon, 
ought to be ſo likewiſe before his articles; the title and intereſt 
of each, ſubſiſting exactly upon the ſame foundation; conſe- 
quently, the claim of each upon the teſtator's eſtate was 
equally juſt, and ought to have been alike provided for by the 


decree, before any diſtribution was ordered to be made of the 


ſurplus. That the decree was alſo erroneous, in ordering the 


appellant ſolely to pay the arrears and growing payments of 


the annuity of 75/7.; for, by the deed which granted that 
annuity, it was to be paid jointly by the appellant and his 
brother Theodore, to whom the premiſſes ſubject to it were 
conveyed. Laſtly, that the bill of review ought not to have 


been diſmiſſed, or the demurrer thereto allowed; on the 


Vor. I. | 1 * contrary, 
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W. Norris. 


partnerſhip could be evidenced ; for, as to the teſtator's taking 


in reſpect of the 10,000/7. ſtock, or the produce of it, was to 
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contrary, the reſpondents ought to have been compelled to 
anſwer the new matters contained in that bill, ſo that the ap- 
pellant might have had an opportunity of proving the ſame, and 
have had his cauſe heard on the merits: It was true indeed, 
that the two letters and poſtſcript were in the appellant's 
cuſtody at the time of making the decree ; but it was alfo true, 
that he knew nothing of them till after the decree was ſigned 
and inrolled, and therefore their being in his cuſtody without 
his knowledge, was the ſame as if they had not been in his 
cuſtody at all; as it could not be preſumed, that he would have 
wilfully neglected to produce ſuch very. material evidence: 
Beſides, if theſe letters ſhould, thro' the appellant's omiſſion 
be precluded from being read, a third perſon, who was no 
party to the decree, would be thereby prejudiced ; for the ap- 
pellant himſelf was no farther concerned in intereſt, than barely 
as it tended to increaſe or diminiſh his one fourth of the 
ſurplus of the teſtator's perſonal eſtate ; but his younger drother 
Theodore would be the ſufferer, to whom the teſtator had by 
his will given upwards of- gooo J. to be paid before any diviſion 
of the ſurplus. >> | 


On the. other fide it was contended, that the banks "Oy 
Sc. made no diſtinction in the partnerſhip; becauſe both the 
appellant and Selcken, who brought him nothing, were let into the 
partnerſhip, in the ſame manner, and in the ſame books. That 
there was no proofs in the cauſe, by which a meer nominal 


in all the ſtock and profits to his own uſe, and carrying them to 
his own private account, without giving Henry credit for any 
part thereof; it was ſo far from being true in fact, that in 
every year, the accounts of profit and loſs were ſtated in the 
books of the partnerſhip; expreſſing how the monies had been 
paid, what the clear profits amounted to, how the teſtator had 
from time to time endeavoured to improve the ſame, and in 
what manner the alteration of the partnerſhip between himſelf 
and his two nephews had been made: To ſuppoſe therefore, 
that the teſtator never intended Henry ſhould have any payment 


ſuppoſe a matter directly contrary to what appeared under the 
teſtator's own hand, and in all his books; and as Henry was 


doubtleſs ſubject to all the partnerſhip debts, it could not be 
1 | preſumed 
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preſumed that he was not a real partner. And as to the appellant's 48 
objection, reſpecting the payment of the annuity of 7 5/. he was the — 
only perſon againſt whom this payment could be decreed, being 

the ſole executor of the teſtator's will: Wherefore, as the bill 

of review was, in every part of it, frivolous, vexatious, and 
inconſiſtent with the rules and practice of a Court of Equity, it 

was with great propriety and juſtice diſmiſſed. 


Bur, after hearing counſel on this appeal, it was ORDERED wheres 
and ADJUDGED, that the order of the Court of Chancery, of jour. vol. 19, 
the 19th of June, 1713, whereby the demurrer was allowed, f. ma 
and the bill of review ordered to ſtand diſmiſſed, ſhould be 
reverſed ; and it was further ordered, that the Court of Chan- 
cery ſhould proceed to re-hear the caufe, when the fame ſhould 
be ready for re-hearing *. | 

Phihp 
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On ſearching the Regiſter's office, it appears, Lib. A. 1716. fo, 103, that in 
purſuance of this order, the cauſe was heard on the 26th of February, 1715 ; 
when, upon reading the two letters, and the entries in the teſtator's books, the Lord 
Chancellor declared the caſe to be dubious ; and therefore ordered, that the 
parties ſhould proceed to a trial at law in the Court of King's Bench, upon this 
iſue ; viz. <* Whether the nephew Henry was really, or only nominally a partner 
« with his uncle the teſtator; and if really a partner, whether he was a partner 
for any and what part of the ſaid ſtock of 10,0001. or the profits thereof, and 
from what time” and after ſuch trial, either party was to be at liberty to 
reſort back to the Court: But the Maſter was, in the mean time, to take an 
account of the teſtator's aſſets, purſuant to the directions of the former Yecree 
to the end, that the fourth part of what ſhould appear to be the reſidue of the 
teſtator's perſonal eſtate, might be ſet apart'and preſerved for the infant's benefit, 
according to the ſaid former decree: And the 504. depoſited with the Regiſter on 
the bill of review, were to be paid back to the (then) plaintiff Jacob Jacobſen; 
but the 10 J. depoſited by him with the Regiſter on the re- hearing, purſuant to the 
order of the Houſe of Lords, were to remain with the Regiſter, till after the 
trial. That a trial was accordingly had, when a verdict was found, that the 
partnerſhip was nominal only, and not real. —— That on the 3d of November, 
1716, the cauſe was heard upon the equity reſerved ; when his Lordſhip ordered, 
that as to any account of the partnerſhip, the matter of the original bill ſhould 
ſtand diſmiſſed, and that ſo much of the decree of the 23d of May, 1712, as 
related to that matter only, ſhould be varied ; but that the reſt of the decree 
ſhould Rand with this addition, that the ſaid Jacob Facobſen ſhould be examined 
upon interrogatories, touching the account thereby directed, as the Maſter ſhould 
appoint ; and that the Maſter ſhould ſtate any matter ſpecially, on the account 
by the former decree directed to be taken, as he ſhould think fit. And the counſel 
for the ſaid Jacob Facobſen alledging, that the plaintiffs in the original cauſe, did, 


by 
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taxed by the Maſter ; the ſaid teſtator, having by a formal fiction in his bockt of 
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A Appellants,» 


Heneage, Farl of Wincbelſea, and Others, Ref ponent 
27th April, 1714. 


HEN EAGE, Earl of Winchelſea, the reſpondent the Earl's 

grandfather, being ſeiſed in fee of ſeveral manors, parks, - 
lands, tenements and hereditaments, in the counties of Net 
Eſſex, York and Middleſex ; by indentures of leaſe and releaſe, 
dated the 27th and 28th of June, 1650, conveyed the ſame $0 
ſeveral truſtees and their heirs, to the uſe of himſelf, for life; 
remainder to his firſt and other ſons, in tail male; remainder to 
John Finch his brother, for life; remainder to his firſt and 
other ſons, in tail male; remainder to Heneage Finch, ſon and 
heir of Sir Heneage Finch, deceaſed, and the heirs male of his 
body ; remainder to Francis Finch, ſecond ſon of the ſad Sit 
Heneage, and the heirs male of his body; remainder to obn 
Finch, third ſon of the ſaid Sir Heneage, and the heirs male of 


his body; with other remainders over. And by this ſettlemelt 
a power was reſerved to Earl Heneage, after the death of Lidy 
Mary his then wife, to make a jointure on any woman he 
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by their bill, demand the * of 10,0001. as the marriage portion of Hu, 
promiſed him̃ by the teſtator, touching which demand, the bill was upon the t 


2— 


hearing diſmiſſed; and that they had ſince failed in their demand, relative to the | 
pretended partnerſhip ; the ſaid counſel therefore prayed, that the ſaid FJacth 
Jacobſen might have his coſts, to be paid by the other fide : His Lorclbip 


ordered, that both ſides ſhould have their coſts out of the teſtator's eſtate, 'to/ 


account occaſioned this expence : But if the Maſter could diſtinguiſh the coſts 
which related to the demand of the 10,0001. portion, from the other coſts ; it was 
ordered, that as the plaintiffs in the original cauſe were not to pay colts, they | 
were not to have any coſts in reſpect of that demand, but they were to have 
colts in reſpe& of the queſtion relative to the nominal partnerſhip ; and if, ie 
the former decree, the ſaid Jacob Jacobſen, had paid any ſum or ſums to the 
defendants, or any of them, in conſequence thereof, ſuch ſums were to be allowed 


him by the Maſter, in the accounts ſtill remaining to be taken purſuant to that 
decree; and he was alſo to be paid the 104, depoſited with the Regiltery 9 


ſhobld 
1 


obtaining the re- hearing. 
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. marry, for her life; but if he ſhould have iſſue male 
living by Lady Mary, then the jointure of ſuch after taken 


wife, ſhould not exceed 10001. per ann. 


Earl Heneage had iſſue by Lady Mary, five ſons ; namely, 
Pilliam, Lord Maidſtone, Heneage Finch, the preſent reſpon- 
dent, Thomas Finch, Leopold William Finch and Lefley Finch; 
and, after her death, he married El:zabeth the only daughter 
of John Eyre, Eſq. by whom he had iſſue one ſon, named John 
And after this marriage, the Earl, by deed inrolled, dated the 
8th of April, 4 James II. ſettled certain parts of his Suſſex 
eſtate on Lady Eligabeth for life, for her jointure. 


' William, Lord Maidſtone, died in the life-time of his father, 
leaving iſſue Charles, and the appellant Mrs. Herbert; and 
upon the death of Earl Zeneage, the honour and eſtate deſcended 


to this Charles. 


By indentures of leaſe and releaſe, dated the zoth and 31ſt 
of March, 1694, Earl Charles, in conſideration of his marriage 
with Sarah, the daughter of Henry Nurſe, Eſq. conveyed all 
his eſtate (except what was in jointure to Counteſs Elizabeth) to 
ttuſtees, to the uſe of himſelf, for life; remainder to the truſtees to 


preſerve contingent remainders; remainder as to part, to Coun- 


teſs Sarah for life, for her jointure ; remainder as to the whole, 
to his firſt and other ſons by her, in tail male; remainder 
to truſtees for a term of 500 years, to raiſe portions for 
daughters; remainder to the heirs male of his body; remainder 
to his uncle Heneage (the preſent Earl) for life; remainder to 
truſtees to preſerve contingent remainders ; remainder to the 
firſt and other ſons of the ſaid Heneage, in tail male; with 
remainders to his other uncles and their ifſue male; remainder 
in fee, to his own right heirs. But by this ſettlement, Earl 
Charles reſerved to himſelf a power of revoking all the uſes 
| thereby limited; except thoſe to Counteſs Sarah and her iſſue, 
and to limit ſuch other uſes as he ſhould think proper. 


In the year 1700, Earl Charles became greatly indebted, and 
tho he had then no iſſue male, yet as there was a probability 
of it, he could not make any part of the ſettled eſtate, a ſecu- 
rity for the payment of his debts; and therefore he applied, by 

Vor. I. 5 U the 
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— the Lord Weymouth, to Counteſs Ehzabeth, requeſting her to 


1714. 
join with him in charging her jointure-eſtate, after her death, 
with 6000/7. ; and, to. induce her to comply with this requeſt, 
he offered to ſettle all his other eſtates in ſuch manner, as that 
after his death, without male iſſue, they ſhould come to her ſon 
Fohn Finch, in tail male. Accordingly it was agreed, that the 
Counteſs ſhould make a conditional ſurrender of her jointure, 
to enable the Earl to ſuffer a recovery, and bar all eſtates tail in 
that part of the eſtate ; and that he ſhould convey it to truſtees, 
the purpoſe of raiſing the 6000/7. and then ſettle the ſame, 
and all his other eſtates, ſo as upon failure of his iſſue male, 
they might after his death, come to the reſpondent Earl 
. Heneage, for life (ſubje& to the jointure of Counteſs Eliza- 
beth, and the 6000/7. mortgage) and to his firſt and other ſons, 
in tail male; remainder to the ſaid Fohn Finch for life, and his 
firſt and other fons in tail male ; remainder to the ſeveral other 
uſes in the ſettlement of 1694 ; and, that proper conveyances 
ſhould be prepared by one Mr. Johnſon, for theſe ſeveral purpoſes. 


Purſuant to this agreement, the Counteſs Elizabeth executed 
a ſurrender of her jointure-eſtate ; and thereupon: Earl Charles 
ſuffered a recovery, and afterwards joined with the Counteſs in 
a conveyance thereof, to truſtees and their heirs, to the uſe of 
the Counteſs for life, and with power to the truſtees to mortgage 
the ſame for 6000/ ; and, in order to fix the limitations of all 
the eſtates in the male line of the family, according to the 
agreement, the Earl delivered to Mr. Fohn/on the ſettlement 
of 1694, that he might prepare proper Conveyances for that 
purpoſe; but he being .of opinien, that a releaſe of Earl 
Charles power of revocation under that ſettlement would be 
ſufficient, he prepared ſuch releaſe only, and the Earl exe- 

cuted it. 


About eight years after the agreement, it was diſcovered, that 

Earl Charles, in failure of iſſue male by his wife, Countels 
Sarah, had a remainder limited to the heirs male of his body, 
which the releaſe of his power of revocation did not deſtroy ; and 
therefore, in 1709, the Earl ſuffered a recovery of all the eſtate 
compriſed in the ſettlement of 1694; whereby he became 
ſeiſed in fee thereof, but never re-ſettled the ſame, purſuant to 
the above agreement ; ſo that upon his death without ifſue, 
4 Which 
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which happened in Auguſt, 1712, the eſtate deſcended to the 
appellant Mrs. Herbert, as his heir at law, ſubject to ſeveral 
mortgages and other incumbrances which then affected the ſame. 


But in Michaelmas term following, Mr. Finch, and the 


ſeveral other perſons who would have been intereſted in this 


eſtate, in caſe the ſame had been ſettled according to the agree- 
ment, exhibited their bill in Chancery againſt the appellants 
and other neceſſary parties; praying, that this agreement might 
be fully and effectually performed and carried into execution. 


certain letters which had been written by Earl Charles, the 
Lord Weymouth, and Dr. Leopold Finch, to Earl Heneage the 
reſpondent ; and the ſeveral conveyances which had been exe- 
cuted by Earl Charles and the Counteſs Elizabeth. 


On the gth of July, 1713, the cauſe was heard before the 
Lord Chancellor Harcourt ; when his Lordſhip declared, that 
the agreement between Earl Charles and the Counteſs Dowager 
Elizabeth, was proved by written evidence, as well. as by the 
depoſitions taken in the cauſe; that there had been a compleat 
execution of it on the part of the Counteſs, by making a con- 
ditional ſurrender of her jointure, and joining with Earl Charles. 
in a conveyance, enabling him to take up the 6000/.; that 
there had been alſo an execution of this agreement (tho' a de- 
fective one) on the part of Earl Charles, by releaſing his power 
of revocation, which had not its intended effect; an eſtate tail 


Charles having ſuffered the recoyery, and made the charge of 
boo /. had received the benefit of the agreement; and that the 


ment, and were entitled as ſuch to have the defective execution 
thereof perfected: Accordingly it. was decreed, that the de- 
tendants Mr. and Mrs. Herbert, and all claiming under them, 


ment; but without prejudice to Earl Charles's creditors, who 
were to come in before the Maſter and prove their debts. 


| From this decree, the defendants Mr. and Mrs. Herbert ap- 
pealed ; inſiſting, that the letters on which it was grounded, 


were 


The evidence adduced in ſupport of the agreement, were 


plaintiffs ought to be conſidered as purchaſors under an agree- 


ould make a ſettlement of the eſtates purſuant to the agree- 


precedent to the uſes revoked, remaining in him,. which ought 
to have been barred, purſuant to the agreement; that Earl 


E. Northey. 
N. Lechmere. 
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were not ſufficient evidence of the agreement, to warrant the 
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Court in making ſuch a decree. That after the writing of theſe 
letters, frequent meetings and conſultations were had between 


the parties, and ſeveral deeds, &c. agreed upon and executed by 
them ; and therefore no retroſpe& ought to be had'to the letters, 


or any parol diſcourſes, which happened prior to the execution 
of ſuch deeds. That if ſuch dormant letters ſhould be allowed, 
and the decree affirmed, after an acquieſcence of eleven years, 
without taking any notice of this pretended agreement, or ever 
requeſting Earl Charles, to make any ſettlements in purſuance 
thereof; it might be made a precedent, to ſhake moſt of the 
eſtates and ſettlements in England. That the intentions of 
Earl Charles, in ſuffering the recovery of 1709, were truly 
honourable; being to ſecure the payment of his juſt debts, and 
make a proviſion for the appellant Mrs. Herbert, his only ſiſter 
and heir at law, and her children; and therefore it was prayed, 


that the decree might be reverſed. 


On the other fide it was contended, that the evidence given 
of the agreement, was the moſt direct and ample that could be 
required; beſides the actual execution of it by one of the par- 
ties, and the partial and incompleat execution by the other. 
But with reſpect to the whole matter in. queſtion, the appel- 
lants had given judgment againſt themſelves ; for, if the re- 
covery under which they claimed was good, without any con- 
ſideration to be had of the agreement, then the preſent Earl had 
no colour or pretence of right to the eſtate ; and yet the 
appellants, had thought fit to buy him out, who had no right to 
any thing but by virtue of the agreement : And therefore it was 
hoped, that in ſo juſt and plain a caſe, where the ancient eſtate 
of the family was preſerved in the male line, in order to ſupport 
the honour ; and without which the honour could not be ſup- 
ported, the appeal would be diſmiſſed with coſts. 


© ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed; 


and the decree therein complained of, affirmed. 
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The Honourable George Booth, == Appellant. Caſe 106. 


The Right Honourable George, Earl of 
Warrington, - 5 X 


* Reſpondent. 


29th April, 1714. 


N Auguſt, 1701, Mr. Jobn Oldbury, a merchant in London, Viner, vol. 
died, leaving only two daughters; namely, Mary, who (7 3 92 

afterwards married the reſpondent, and Dorothy, who married 5.5 444. 

Francis Herbert, Eſq. It being reported that Mr. Oldbury 

had died worth 100,000/. the reſpondent, on the 6th of Sep- 

tember, 1701. wrote a letter from Dunham in Cheſhire, to his 

uncle the appellant, who was then in London, defiring him to 

make ſome enquiry into the truth of this report ; this the ap- 

pellant accordingly did, and in anſwer informed the reſpondent, 

« that the Ladies fortunes were ſo very conſiderable, that nothing 

e muſt be wanting to obtain them, that was honourable and 

« juſt; that to obtain either of them in marriage, would be a. 

© matter attended with very great difficulties, but he would 

« endeavour to get over them, and ſhould be glad to be inſtru- 

* mental in ſerving his nepheno i in a matter of that great concern, 

to make the head of his family conf derable ; and that be would 

% forthwith undertake and go about it. 


The reſpondent, apprehending that the fortunes of theſe 
Ladies were at leaſt 40,000 J. each, and his eſtate being incum- 
bered with the debts of his father to more than that amount; 
wrote another letter to the appellant, on the roth of September, 
1701, ſaying, that if the Ladies fortunes were /0 confiderable as. 
was repreſented, he ſhould think no trouble or expence ill employed 
to obtain one of them. To this letter, the appellant, on the 7th 
of October following, returned an anſwer, and therein expreſſed 
himſelf as follows:“ My Lord, I believe you will not be leſs 
* ſurpriſed than I was, to find that the Ladies will not be worth 

above 24,0007. each. — Now, my Lord, I muſt acquaint 

* you, that having had a meeting with a perſon, deputed by thoſe 

' that, can bring this matter about; they firſt inſiſted to have 

2000 guineas depoſited in a third hand, when the match 
* ſhould be concluded, to be paid in a month; but with much 

Vol. I. 5 X « arguing, 


— —— — 
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= 


tape: 


r ee ROT om —-— _ 


ol g- 
- r YT Rr Eire. 


Caſes in Parliament. 


cc arguing, it was concluded, that 1000 guineas ſhould be paid 


* ina month after ſuch marriage; and in lieu of depoſttin 


money, I have put into their hands, the ſecurity E have from 


«© my Lord Radnor, of my wife's portion: I deſire your 1 
* ſhip will ſend me your anſwer by the next poſt, what you 
thoughts are upon the whole matter, for there will not = 
«« of any delay, there being ſo many offers made to them. 
« I will uſe no argument for or againſt.” 


The refpondent being able to make a ſettlement fully adequate 
to the fortune mentioned in this laſt letter, he confidered the 
appellant's agreeing to give ſo large a gratuity, as rather raſh and 
itpprudent : believing him however, to be juſt and fincere in 
what he had done, the reſpondent fignified his approbation 
thereof, and promiſed to be punQual in paying the money, by 
two ſeveral letters of the 11th and 13th of the ſame month. 


& treaty was ſoon afterwards opened by the appellant, on behalf 
of the refpondent, with Doctor Caſtle, the uncle and guardian 
of the young Ladies; in conſequence of which, a match was 
agteed upon between the reſpondent and Mary, the eldeſt of 
them; and on the gth of April, 1702, the marriage was had, 2 a 
A ſotelement having been previouſly made. 


yoann aftor the marriage, the appellant informed the WIR 
dent, that the ſpeedy payment of the 1000 guineas was much 
preſſed for; but that to make the parties eaſy, he had entred 
into a bond to one James Iſaachſon, bearing date the 19th of 
May, 170, in the penalty of 21 50 J. conditioned for the pay- 
ment of i075/, on the 29th of September then next; and 
therefore pont. that the appellant ſhould give him a counter- 
bond of the fame tenor and date, by way of . which 
was accordingly done. 


On the 14th of ty following, the reſpondent paid 
the appellant the ſum of 1050/. together with 15/. more, 
which he faid was required for intereſt ; he alſo made a preſent 
of 2001. to the appellant's ſon, as an acknowledgment of the 
favours ſuppoſed to be done by his father, who had refuſed any 
gratification, profeſſing that what he did, was puny. out -of 


friendſhip, and not for reward. phe 7: 
* 8 About 


About nine years after this tranſaction, the reſpondent e diſs 
coverat the: whole of it to be a groſs fallacy and impoſition; 

that Doctor Caſtle was the only perſon with, whom. the appellant 
treated for the match; but, that he had never received a fingle 
ſhilling of the money paid upon the bond. The reſpondent 
therefore, in Hilary term 1711, exhibited his bill in the Court 


of Chancery againft the appellant, in order to recover back 
| the 1000 guineas and 154. with intereſt. 


tions; and by his anſwer it appeared, that he had depoſited the 


capacity they lived, no fatisfactory account was given. 


the benefit of it was ſaved to the hearing. And the cauſe 


Doctor Caſtle was the uncle and ſole guardian of the young 
Ladies, and the per ſon who had the ſole diſpoſal both of their 
perſons and fortunes : — That he was the only perſon with 
whom the defendant treated for the marriage, and to whom 
he had written many letters on that ſubject, which were pro- 
duced and verified : That the Ladies were never out of tho 
company of the Doctor and his wife, and two other Gentlo- 
women, who were their conſtant companions both at home 
and abroad: that no perſon was ever deputed to treat with 
the defendant for the match, nor one penny ever afked or 


„„ 


by his anſwer. 


the Lord Chancellor Harcourt; who declared, that he was 


" * Br from being ſatisfied, that there ever was any ſuch agree- 
ment as in the anſwer, touching the payment of the 1000 


cc that 
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| 


To this bill, the. defendant pleaded the ſtatute of limita- 
Earl of Ragnor's ſecurity with one Samuel Fackſon, had given 


his bond to Fames H/aackſor, and had paid the money to, one 
Towers ; but as to wha theſe people were, or where, or in what 


On the 6th of March, 1712, the plea was argued ; when 


being at iſſue, the plaintiff proved by divers witneſſes, that 


received as a gratuity for effectuating it: And that I/aack/on, | 
fackſon, or Towers, were never known, ſeen or heard of. — - 
The defendant entred into no evidence to ſupport the caſe made 


On the 22d of Pune, I713, as cauſe was kaſd a 


guineas; or that there were any ſuch perſons. as T/aack/on, 
XY ackſon, or Towers, or that they had any power to influence 


5 match, or were ever repreſented to have ſuch power, or 
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that any money was paid by the defendant on the bond pre- 
* tended to have been entred into by him; but that the, 
* ſame appeared to have been ſet up on a fraudulent account, 
* and upon a miſrepreſentation of the defendant, and was not 
really executed by him; and that therefore, the plea of the 
< ſtatute of limitations ought not to avail him any thing ;” 
But in regard to the length of time fince the bond was pretended 
to be entred into, it was referred to a Maſter to ſee whether 
any ſuch bond was executed, and to whom the ſame was 
delivered after the execution thereof; and whether there 
were then any ſuch perſons as T/aackſon and Towers, and where 
they then lived, or were yet living ; and whether any and what 
money was really and bond fide paid, and when, where, to 
whom and in whoſe preſence, upon the ſaid bond : And after 
the Maſter's report, ſuch further order ſhould be made, as ſhould. 


be juſt. 


The defendant examined one Philip Oddy, before the Maſter, 
to prove the execution of the bond; who confeſſed, that he 
wrote his name as a witneſs, and believed that it was executed; 
but ſaid he was an utter ſtranger to all the parties, and being 
accidentally preſent, was deſired to be a witneſs. 


The Maſter, by his report of the 5th of February, 1713, 
after ſtating this evidence, certified, that it did not appear to 
him, to whom the bond was delivered, or by whom it was 
taken away after the execution thereof ; or that there were any 
ſuch- perſons as T/aackſon and Towers at the time of entring 
into the bond, or whether they were then living, or where 


they lived ; or that any money was really and bond fide paid to 


any perſon whatſoever, upon the ſaid bond. 


On the 16th of March following, the cauſe was heard upon. 
this report; when the Court declared, that it fully appeared 
by the Maſter's report, that there never was any real tranſaction 
between the defendant and Iſaackſon and Towers; and that the 
payment of the 1000 guineas and 15. was a meer fiction and 
fraud in the defendant; and therefore decreed, that he ſhould 
pay to the plaintiff the ſaid 1000 guineas and 15/. with 
intereſt, from the time of filing the plaintiffs bill, and the coſts 
of the ſuit. 03 13h v3.4 ; M 

: : | 4 Ft From 
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From both theſe decrees, and alſo from the order of the 
6th of March, 1712, the defendant appealed ; and, on his 
behalf it was inſiſted, that the ſtatute of limitations extends 


as well to proceedings in equity as at law, and that the reſpon- 8. Mead. 


dent's bill, being In the nature of an action upon the caſe, for 
monies ſuppoſed to have been had and received to the reſpon- 


— — — 


dent's uſe, above nine years before the bill exhibited, without 
ſo much as a pretence of any claim or demand in all that time, 


— — 


a — ——__—_—— Ä 
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nor any thing ſurmiſed in excuſe of this neglect; there was 
no juſt reaſon for over-ruling the appellant's plea, or depriving 
him of the benefit of the ſtatute. That upon the circum- 
ſtances of the caſe, it was neither juſt or reaſonable, after ſo 
long an acquieſcence, and at ſuch a diſtance of time, to require 
of the appellant any other evidence or proof of payment, than 
his own oath, and the delivering up thE bond. And the 


rather, becauſe the tranſaction was of a ſecret nature, and 


requiſite to be kept ſo, for the honour of the reſpondent's 
family; for which reaſon, the appellant kept no notes or 


memorandums of it, and it was by meer accident that he found, 


amongſt looſe and diſregarded papers, ſome few of the reſpon- 


dent's letters, which were proved in the cauſe. 


On the other ſide it was only ſaid, that the order and decrees 
appealed from were juſt, and grounded upon the rules of equity 


and good conſcience ; and, that therefore the appeal ought to 
be diſmiſſed with coſts. 


AFTER hearing counſel on this appeal, on the 28th of 
April, 1714, it was ORDERED, that on the morrow at 12 o'clock 


points: * Firſt, Whether, ſuppoſing ſuch a fraud to have 
been committed, as charged by the plaintiff's bill, an action 
at law might have been maintained, and the plaintiff there- 
*© by repaired in damages, for what he had ſuffered by reaſon 
* of the fraud? Secondly, Suppoſing ſuch an action might have 
„ been maintained at law, at what time the cauſe of action 
* accrued ? Thirdly, Suppoſing the fraud not to have been diſ- 
| Covered, till ſix years after the cauſe of action accrued, whether 
* a Court of Equity be barred from giving relief in ſuch 


** Caſe, on a bill to be commenced after the fix years?“ And 
Vor. I. os 4 


it 
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it was further ordered, that all the Judges ſhould attend the 
Houſe, on the morrow at 12 o'clock. 1 


 ACCoRDINGLY, on the next day, after hearing one counſel of 


a fide, as to the above points, and alſo the Judges, and upon 


due conſideration of what was offered; it was ORDERED and 
ADJUDGED, that the appeal ſhould be diſmiſſed, and the 


order and decrees therein complained of, affirmed. 


Edward Roper, Eiq. Couſin and Heir 


of John Rooper, Eſq. deceaſed, { Appellan. 


The Honourable Thomas Radcliffe, the 


" Honourable William Conſtable, Robert 
| Hewett and Daniel Hickman, the | area 
Executors of the ſaid John Roofer, | 

deceaſed, and Others, 5 


iſt May, 1714. 


0 H N Rooper, Eſg. being ſeiſed in fee of ſeveral manors, 

lands and hereditaments in the counties of Cornwal, Glau- 
cefter and Monmouth, of about 7ool. per ann.; by indentures 
of leaſe and releaſe, dated the 17th and 18th of Fanuary, 
1708, in conſideration of 10s. granted and conveyed all the 
ſaid manors and premiſſes to the reſpondents Conſtable, Hick- 
man and Snow, and their heirs in truſt, to ſell the ſame for 
the beſt price, and out of the monies ariſing from ſuch. ſale, 
and by the rents and profits in the mean time, to pay in the 
firſt place, a debt of 4000 /. due to the reſpondents Elixabetb 
and Hefter Walden, on a mortgage of the premiſſes in Cornwal, 
with the intereſt thereof; then to pay the ſeveral debts ſpeci- 
fied in a ſchedule annexed to the releaſe; and afterwards to 
apply the overplus, as the ſaid John Rooper, by his laſt will, 
or other atteſted writing, ſhould appoint: And for want of 
ſuch appointment, in truſt for, and for the benefit of the ſaid 
* Rooper, and his heirs. = 
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On the 5th of March following, Mr. Rooper made his will; 
and thereby, after reciting and confirming the ſettlement, he 
bequeathed ſeveral pecuniary legacies out of the ſurplus of the 
monies to ariſe by ſale of the ſettled eſtate, amounting to 
about 1000/, and particularly to the reſpondents Hewett and 
Hickman, 50. a-piece for their trouble; and he gave the 
reſidue of his real and perſonal eſtate to the reſpondents Con- 
fable, Radcliffe, Hewett and Hickman, their heirs and aſſigns, 
and made them joint executors. 


The teſtator afterwards, by a codicil to his will, dated the 
2d of April, 1709, gave ſeveral other legacies ; and deviſed all 
the remainder of his eſtate, whether real or perſonal, to the 
reſpondents Radclie and Conſtable, And by another codicil, 
dated the 2oth of the ſame month, the teſtator gave all his 
houſhold goods, and the renewal of the leaſe of his houſe to 
the reſpondent Radcliffe ; and all his books to the reſpondent 
Conſtable, The teſtator ſoon afterwards died. 


By an act of the 11th and 12th of Villiam III. intitled, 
An att for the further preventing the growth of popery, it is, 
inter alia, enacted, That from and after the 29th day of 
« September, 1700, if any perſon educated in the popiſh 
* religion, or profeſſing the ſame, ſhall not, within fix 
months after he or ſhe ſhall attain the age of 18 years, 
take the oaths of allegiance and ſupremacy, and alſo ſubſcribe 
* the declaration, ſet down and expreſſed in an act of Parlia- 
ment made in the zoth year of the reign of the late King 
* Charles II. intitled, An af for the more eſfectual preſerving 
* the King's perſon and government, by diſabling papiſts from 
* fitting in either Houſe of Parliament; every ſuch perſon ſhall, 
in reſpect of him or herſelf only, and not to or in reſpect 
* of any of his or her heirs or poſterity, be diſabled and 
made incapable to inherit or take by deſcent, deviſe or limi- 
tation, in poſſeſſion, reverſion or remainder, any lands, 
tenements or hereditaments, within the kingdom of England, 
* dominion of Wales, or town of Berwick upon Tweed; and 
that from and after the 1oth day of April, 1700, every 
* Papiſt or perſon making profeſſion of the popiſh religion, 
** ſhall be diſabled, and is hereby made incapable to purchaſe, 
either in his or her own name, or in the name of any other 

| * perſon 


them, according to the firſt codicil.— The other executors, 
Hewett: and Hickman, in Michaelmas term following, allo 
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<< perſon or perſons, to his or her uſe, or in truſt for him 
her, any manors, lands, profits out of lands, tenements, rents, 
terms or hereditaments within the kingdom of England, 
«© dominion of Wales, and town of Berwick upon Tweed; and 
that all and ſingular eſtates, terms, and any other intereſts or 
% 'Profits mwhatſoever out of lands, from and after the ſaid foth 
day of April, to be made, ſuffered or done, to or for the 
uſe or behoof of any ſuch perſon or perſons, or upon any 
«© truſt or confidence, mediately or immediately, to or for the 
* benefit or relief of any ſuch perſon or perſons, ſhall be 
„ utterly void, and of none effect, to all intents, conſtructions 
and purpoſes whatſoever.” 


Two of the executors, namely, Radchffe and Conſtable, were 
profeſſed papiſts, and above the age of 18 years and fix months, 
on the 29th of September, 1700 ; the other two executots 
Hewett and Fete were profeſſed proteſtants. 


The teſtator's real eſtate, deviſed by his will and codicils, 
was greatly more than ſufficient to ſatisfy all his debts and 
Jegacies ; and therefore, in Eaſter term, 1710, the executors 
Radcliffe and Conftable exhibited their bill in Chancery againſt 
the appellant, as heir at law, and the other reſpondents ; pray- 
ing a fale of the truſt-eſtates; and that after payment of the 
debts and legacies, the ſurplus might be equally divided between 


exhibited their bill againſt the other parties; inſiſting, that 
they were proteſtants, the ſurplus of the truſt-eſtate belonged 
to them, the executors Radcliffe and Conſtable being incapable, 
as papiſts, to take.—And, in Mzichaelmas term, 1711, the 
mdrtgagees brought their bill, to have a receiver appointed of 
the truſt-eſtate, and the rents and profits thereof applied in 
ſatisfaction of their demand. 


To theſe bills, the defendant the heir at law, by his anſwer 
inſiſted on the benefit of the above mentioned ſtatute, whereby 
the executors, Radcliffe and Conſtable, were rendered incapable 
of taking any thing by the deviſes in the teſtator's will of 
codicils ; and that, tho' the deviſe in the firſt codicil, was not 


ſufficient to veſt an eſtate in them, yet it was a ac revoca- 
n 
3 tio 
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tion of the former deviſe to Hewett and Hickman, as it plain 
indicated the teftator's intention, that they ſhould not tabe the 
premiſſes ; and, that the will being revoked by the codicil, and 

the codieil void by reaſon of the incapacity of the deviſees 

therein named 3 the defendant Rooper, as being the teſtator's 

heir at law, and a proteſtant, was become intitled to the whole 

eſtate, ſubjeR to the incumbrances really affecting the fame. 


On the 27th of June, 1712, theſe cauſes were heard before 
the Lord Keeper Harcourt, who was pleaſed to declare, that 
he would have the opinion of the Judges, before he pronounced 
any final judgment ; and therefore ordered a caſe to be ſtated 
for that purpoſe, with the following guerzes : 1ſt. © Whether 
« a papiſt be diſabled, by the act made in the 11th year of 
« the late King, for the further preventing the growth of 
« þopery, from conveying or deviſing his real eſtate, upon truſt 
to fell the ſame, and diſpoſe of the money ariſing by ſale 
« to a papiſt ? 2d. Whether Thomas Radcliffe and William 
% Conſtable, being profeſſed papiſts, are diſabled by the ſtatute 
« to take by the codicil, the ſurplus of the money ariſing by 
« ſale of the ſaid real eſtate, purſuant to the ſaid deed of 
« truſt? 3d. Whether a papiſt, or perſon making profeſſion 
of the Popith religion, who was above the age of eighteen 
years and fix months on the 29th of September, 1700, be 


* diſabled by the faid ſtatute, to take lands by a deviſe made | 
_ * after that time?“ | 


This caſe was accordingly argued by counſel, at the Lord 
Chief Juſtice Parker's chambers, before his Lordſhip, the 
Lord, Chief Juſtice Trevor and Mr. Juſtice Powell; but they 
not giving any opinion thereon, the cauſes were again heard in 
the Court of Chancery on the 28th of October, 1712, when 
Lord Harcourt (then Chancellor) was aſſiſted by the Lord 
Chief Juſtice Parker, the Maſter of the Rolls, the Lord Chief 
Juſtice Trevor and Mr. Juſtice Powell; who having taken 


time to conſider, the heir at law applied by petition for the 
inal judgment of the Court. 


And accordingly, on the 25th of February following, the 
Lord Chancellor, with the concurrence of all his great and 
learned aſſiſtants, except the Lord Chief Juſtice Parker, declar- 
Vor. I. 5 2 | ed, 


Jour. vol. 19. 
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dther creditors, and to the legatees, of what ſhould be due 


ed, „ That the deviſe of the ſurplus of the purchaſe-money, 


«« ſequently not made void, either by the words or intention 


the mean time, ſhould be applied in diſcharging the 4000/. 


until the next Parliament; and that the Court of Chancery 


of the decree, before the appeal ſhould be heard, the Court of 
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© after debts and legacies paid, to Radc/ij;e and Conftable, who 
«© were papiſts, was a good deviſe, notwithſtanding the faid 
«« ſtatute ; the ſurplus being a perſonal intereſt in them, con- 


of that ſtatute.” It was therefore decreed, that an account 
ſhould be taken of the teſtator's perſonal eſtate (not ſpecifically 
deviſed) come to the hands of his executors, or any of them, 
and that the ſame ſhould be applied in a courſe of adminiſtra. 
tion; but the real eſtate ſhould be ſold to the beſt purchaſor, 
and that the heir at law, on being paid his coſts, ſhould join 
in ſuch ſale ; that a receiver ſhould be appointed; that the 
monies ariſing from the ſale, and the rents and profits in 


mortgage, with intereſt and coſts ; and then, in paying ſuch of 
the ſchedule debts, as the perſonal eſtate would not extend to 
ſatisfy: And, that after payment of the debts, legacies, intereſt 
and coſts, the ſurplus ſhould be paid to Radcliffe and Conſtable, 
the deviſces. As to Hewett and Hickman's bill, the Court 
declared, that the firſt codicil, whereby the teſtator gave all 
the remainder, whether in land or perſonal eſtate, to Radcliffe 
and Conſtable, was a revocation of the deviſe in the will, of 
the reſidue of the real and perſonal eſtate to Radchffe, Conſtable, 
Hewett and Hickman ; and, that this bill being therefore 
unneceflary, it ought to be diſmiſſed without coſts, to be paid 
by Hewett and Hickman ; but with coſts to be paid to the 
defendants in that ſuit, out of the teſtator's eſtate, and decreed 
the ſame accordingly. 


From this decree the defendant, the heir at law, appealed; 
and the 11th of July, 1713, was appointed for the hearing 
the appeal ; but application being, on that day, made to the 
Houſe, to adjourn the hearing to ſome further time, it was 
thereupon ordered, that the ſaid appeal ſhould not be heard 


ſhould, in the mean time, direct the decree to be carried into 
execution; and if the real eſtate ſhould be fold, in purſuance 


Chancery ſhould. thereupon order ſatisfaction to be forthwith 
made, to the mortgagees for 4000/. and to the ſchedule and 
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to them reſpectively, with intereſt and coſts, and other coſts 
of the ſuit, to be paid according to the decree; but, that the 
ſurplus of the money (after ſuch ſatisfaction as aforeſaid) 


decreed to be paid to the reſpondents Radc/iffe and Conſtable, 
ſhould be ſecured as the ſaid Court ſhould think moſt proper; 


the ſame being to wait the determination of the Houſe, on 


hearing the appeal. 


Purſuant to this order, the eſtate was ſold ; and the ſurplus 


of the money, after payment of all the debts, legacies, Se. 
amounted to near 10,0007. 


In ſapport of the appeal it was inſiſted, that altho' the 
teſtator's codicil, deviſing the remainder of. his eſtate, whether 
real or perſonal, to his popiſh executors Radcliffe and Conftable, 
was a good revocation of the former deviſe to his proteſtant 
executors Hewett and Hickman ; yet, it did not paſs the ſurplus 
of the eſtate to Radchffe and Conſtable, becauſe, being papiſts, 
they were incapable of taking it. For, if lands are to be ſold, 
the ſurplus deviſed is an zntereſt ariſing out of lands; and not 
only within the expreſs words of the ſtatute, but within the 
miſchief which that ſtatute was intended to prevent. Beſides, 
it was in the power of theſe popiſh deviſecs, by paying the 
debts and legacies, to have enjoyed the lands as a real intereſt, 


as long as they pleaſed ; and they might do ſo ſtill, if the other 
parties ſhould not think fit to carry that part of the decree, 


directing a ſale, into execution; wherefore it was hoped, that 
the decree would be reverſed, and the appellant declared to be 
well entitled to the ſurplus of the truſt-eſtate, after payment 


of the debts and legacies, as being the heir at law of the 
teſtator, and a proteſtant. 


On the other ſide it was contended, that the deviſe of the 
ſurplus of: the purchaſe- money to the reſpondents Radcliffe and 
Conſtable, was a good deviſe, notwithſtanding the ſtatute for diſ- 
abling papiſts from purchaſing lands; becauſe, this ſurplus money 
was a per ſonal intereſt in them, and therefore not made void, either 
by the words or intention of that ſtatute. That theſe deviſees 
were above the age of eighteen years, at the time of making the 
act, and were under no manner of conviction whatſoever. 


| That the teſtator might have ſold the eſtate in his life-time, 


and 


| 
| 
R.Raymond, | | 


J. Pratt. 


| 
| 
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eri and given the reſidue of the money to Radcliffe and Conftable, | 
A confequently had power to diſpoſe of fuch reſidue by his will. 
And, as the eſtate was, in fact, ſold and converted into money, 
the appellant, as heir at law, conld have no pretence of title 
to any part of the money ariſing from ſuch ſale: The decree, 
therefore, being juſt, founded on good reafon, and conſonant 


to the rules of law and equity; ought to be affirmed, and the 
appeal diſmiſſed with coſts *. 


Decren Bor, after hearing counſel on both fides, and the Judges 
3 is (who were ordered to attend) having ſeverally delivered their 
p. 672. opinions; it was ORDERED and ADJUDGED, that ſo much 


of the decree, whereby it was declared and decreed, © That 
the ſurplus of the money ariſing by ſale of the truſt-eſtate, 
after debts and legacies paid, was a perſonal intereſt in the 
« reſpondents Conſtable and Radcliffe ; and, that the deviſe of 
« ſuch ſurplus to them, being papiſts, was a good deviſe, and 
* that the ſame ſhould be paid to them accordingly ;” ſhould 
be reverſed : And it was further ordered and adjudged, that the 
ſurplus ariſing by any ſale made, or to be made, of any of 
the truſt-lands, after payment of the debts and legacies affecting 
the ſame, with intereſt and coſts, according to the decree, . 
ſhould be paid to the appellant ; ; and that if any of the ſaid 
truſt-lands ſhould remain unſold, after ſuch debts, legacies, 
intereſt and coſts ſhould be ſatisfied, ſuch lands ſhould be 
conveyed by the truſtees, to the appellant and his heirs, at his 
and their coſts: And, as to the payment of any of the ſimple 
contract creditors, out of the money ariſing by ſale of the 
_ truſt-eſtate, in caſe the perſonal eſtate ſhould be deficient for 
the payment thereof, no direct complaint being made thereof 
by the appellant, the decree was to ſtand; but, without preju- 
dice to the appellant's applying to the Court of Chancery, 
if he conceived himſelf aggrieved thereby, to vary the direc- 
tions in the ſaid decree, touching the payment of the ſimple 
contract creditors, as he ſhould be adviſed; and the ſaid Court 
of Chancery was to give all ſuch directions, in purſuance of | 
this order, as ſhould be juſt. 


_— 
% 


_ 


—_—  — 
— — — 


*The arguments of Counſel at. the Bar of the alto on matic apperl, 
feem to be ſtated pretty much at large, by the author of 10 Mod. 237. et ſeq © 


3 Sir | 
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Sir H ardolph . aſineys, Baronet, DTT Appellant. Caſe 108, 
Charles Chappell, Gentleman, - — Reſpondent. 


- As 1" e., Cie þ A 
9: 74 Os Wh nt Ns Ek 
N C HARD, Lord Archbiſhop of York, by leaſe ted e * 
the 24th of November, 1676, demiſed to Francis Sandys, 
Eſq. the ſcite of the manor of Aſebam, and ſeveral lands in 
Aſeham, in the county of Nottingham; to hold to the ſaid 
Francis Sandys, his heirs, executors, adminiſtrators and aſſigns, 
for the lives of Mary Waftneys, Widow, Margaret Sandys, 
Spinſter, and Ann Crake, Spinſter, and the life of the longeſt 
liver of them, under the yearly rent of 12/. 6s. 8 d. 


Frantis Sandys was only a truſtee in this leaſe for one Colo- 
nel William Sandys; who, on the 26th of December, 1688, 
made his will, and thereby, after charging ſeveral annuities 
on the premiſſes, and particularly an annuity of 40/7. a-year to 
his daughter Penelope Hovell, and ſome ſmall legacies, gave the 
reſt of his real and perſonal eſtate to his daughter Margaret 
Sandys, and made her ſole executrix : And, after the death of 
his ſaid daughter Hove//, the teſtator declared his will to be, 
that her annuity ſhould go to his ſaid daughter Margaret, 
towards payment of his debts ; and after both their deaths (if 
his debts were paid) his will was, that his eſtate ſhould be 
equally divided between his grandchild Sir Hardolph Waftneys 
(che appellant) and this grandchild Thomas Wightwicke, in lieu 
of What they, or either of them might demand of him, or his 

executrix; they paying to his other -grandchild Charles Cbappell 
(the reſpondent) 201. a-year, during his life. And his fur- || 
ther will was, „That if Sir -Hardo/ph, or Thomas Wightwicke, | 1 
or either of them, died without heirs of their own bodies, 
* lawfully begotten, then their or either of their ſhares ſhould 
go tothis ſaid grandehild Charles Chappell.” 


Soon afterwards the teſtator died; whereupon Margaret, 
his daughter and -executrix, -proved the will, entered upon 
the leaſehold eſtate, and applied «the rents and profits thereof 

Vol. I. 6 A . in 
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— in payment of the teſtator's debts and annuities, as well while 
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ſhe continued ſole, as after her intermarriage with Pbiliß 


Sgquire, Clerk. 


J. Gilbert. 


W. Gylby. 


By indenture, dated the 8th of Fuly, 1697, Thomas Wight. 
wicke, in conſideration of 3o/. releaſed and conveyed all his 
reverſionary right, title and intereſt in the faid leaſehold 
premiſſes to the appellant ; and afterwards died unmarried and 
without iſſue, in the life-time of the executrix. 


pon the death of the ſaid Margaret Squire, the appellant 
entered upon the premiſſes, and received the rents and profits 
thereof; but ſome time afterwards, a bill was filed againſt 
him in the Court of Chancery, by Elisabeth Hickman and others, 
who had a mortgage on this eſtate for 700/. either to ſatisfy 
their demand, or ſtand forecloſed ; the appellant thereupon 
filed his bill againſt the mortgagees, for a redemption ; and 
the reſpondent, about the ſame time, exhibited his bill againſt 
all the parties, praying to be let into poſſeſſion of an undivided 
moiety of the ſaid leaſehold premiſſes, and to have an account 
of the rents and profits thereof, and that he might be at liberty 
to redeem the ſame. 


On the 2d of March, 1712, theſe three cauſes were heard | 
before the Lord Keeper Harcourt ; who declared, that the 
appellant and reſpondent were entitled to redeem the faid 
mortgaged premiſſes in moieties ; and therefore decreed a re- 


' conveyance thereof to them in moieties, upon payment of the 


mortgage-money, with intereſt and coſts ; and, that in the 
mean time, the reſpondent ſhould be let into poſſeſſion of the 
premiſſes, and into the receipt of the rents and profits thereof, 
equally and together with the appellant, in moieties. 


From this decree, ſo far as it eſtabliſhed the right of the 
reſpondent, the appellant appealed ; inſiſting, that the term 
being limited to the reſpondent, after the deceaſe of the appel- 
lant and Thomas Wightwicke, without heirs of their bodies 
lawfully begotten, ought to be deemed a void limitation, both 
in law and equity, as tending to a perpetuity, and preventing 
the eſtate from being, by any means, alienated ; for, tho the 
original eſtate was only for three lives, yet, it being the mutual 

ng. | intereſt 
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intereſt of landlord and tenant, that ſuch leaſes ſhould from 


time to time be renewable, and being renewed, muſt continue 
under the, ſame truſt ; the eſtate might, by poſſibility, continue 
for ever ; and conſequently, the intail thereof would. never be 
liable to be barred. That no contingent remainder in the 
limitation of a term can be good, unleſs it ſprings within the 
compaſs ofthe lives of perſons in being; but, there were no 
words in the limitation of this intail, which determined the 
ſame during the lives of any perſons in being; and therefore 


it was hoped, that the remainder to the reſpondent would not 
be allowed. 


On the other fide, it was contended to be the plain and 
evident intention of the teſtator, that if either the appellant, 
or Wightwicke, ſhould die without heirs of their bodies, the 
ſhare of ſuch perſon, ſo dying without iſſue, ſhould come to 
the reſpondent. And, in ſupport of his title it was inſiſted, 
that no eſtate veſted in V. zghtwicke on the teſtator's death, 
but only a poſſibility to hold a moiety of the premiſſes, ſo long 
as he ſhould have heirs of his body, if the leaſe ſhould continue 
after the death of Mrs. Hovell and Margaret Sandys, and the 
debts were paid : But, if the three lives ſhould determine 
before the death of Mrs. Hovell and Mrs. Sandys, and payment 
of the debts, then Vightwicke could take nothing; and there- 
fore, that which veſted in him was nothing more than a bare 
poſſibility, and was determined by his dying without ifſue ; 
ſo that his conveyance to the appellant could have no effect 
or operation at all. That the eſtate deviſed being a freehold 
for three lives, the deviſe to the reſpondent, altho' after a 
failure of iſſue of the appellant, or Mr. Wightwicke, was good 
as a deſignation of the ſpecial occupant who was to take, in 

default of the ſpecial occupants before named, vzz. the ſeveral 
| heirs of the bodies of the appellant and Wightwicke. And 
tho' it ſhould be admitted, that the poſſibility which veſted in 
Thomas Wightwicke did, in equity, paſs by his grant to the 
appellant ; yet, upon Wightwicke's dying without iſſue, his 
intereſt or poſſibility was determined, and the reſpondent was 
entitled to his moiety, as the next ſpecial occupant named in 


the deviſe, ſubject to the debts and annuities charged thereon by 
the teſtator's will. 


E. Northey. 
S. Cowper. 
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the reverſton of another real eſtate of 200“. * ann. 
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ArrER hearing counſel 6n this appeal, it was DRU 
and ADJUDGED, that the fame ſhonld be diſmiſſed; and that 
ſo much of the decree as was therein complained of, Gap 
be affirmed. 


» & a + <w eg} + 218 a 516 «. 


Moreton Slaney, Gentleman, eldeſt Son 7 1 „ 
| { Appellant b 

and Heir of Robert Slamey, deceaſed; 
Robert eee Eſq. and Others, — Reſpondents, 


5th May, 1714. 


8¹ articles dated the gth of Auguſt, 1653, made previous to 
the marriage of Robert Slaney, the father, with Ann, the 
daughter of 2222 Moreton, Widow; he the faid ' Robert 
Slatiey, in confideration of the marriage, and of zool. the 
portion of the faid Ann, covenanted with the ſaid Hache 
More ton, her executors, adminiſtrators and aſſigns, that he 
Would Within three ) years after the r marriage, lay out 10001, | in 
_ purchaſe of lands of inheritance * in : poſſeſſion, or a leaſe 
and cat the reverſion of the ſaid lands or leaſe, mould 140 
to the child or children of that marriage. 

The marriage ſo6h after wards took effect, and tliere wert ak | 
of it three children; namely, the appellant, the reſp ohdent 
Robert Slaney, and Elizabeth, the late wife of tlie gelenke 
Robert Moreton ; but no purchaſe or fettlement was ever trade 
purſe to the articles. ae 


In 1672, Arn, the wife, died; and in Auguſt, 4596, We 


the younger ſon, married; on which occaſion, the father ſettlel 


upon him à real eſtate of 400/. per ann. in pofſettion, * 4d 


*r 6 Cal 
» 


On \ "the 24th of Auguſt, 11701, the father made ” i 
ad” after directing his juſt debts to be paid, he gave "to "Ute 
appellant, his eldeſt ſon, ſeveral debts which wWefe due to thi 


3 from John Finch, 8 Sparry, Andrew Thomas, and 
3 NV. ;lham 


Caſes in Parliament. | 4561 
William Mutchall, amounting to about 2400 . together with 4 * 
all bonds and ſecurities for the ſame; he alſo gave to the ap- 
pellant's two daughters 1o0/. a-piece, when of age; and 
after ſome other legacies, the teftator deviſed all his real eſtate 
in Kemberton, Grmdle and Ryton, of about 621. per ann. to 
his ſon Robert, for his life; and after his deceaſe, to the ap- 
pellant in fee: And all the reſidue of his perſonal eſtate, 


which amounted to upwards of 20,0007. he gave to his ſaid ſon 
Robert, and appointed him fole executor. 


In Auguſt, 1706, the teſtator died; whereupon, the reſpon- 
dent proved the will, and poſſeſſed himſelf of all the real and 
perſonal eſtate. of the teſtator, together with all his deeds 


and writings. 


The appellant was a total ſtranger to the marriage-articles 
during all his father's life-time ; but -one part thereof having, 
at the time of execution, been left in the hands of Elzabeth 
Moreton, party thereto, the ſame, after her death, came to the 
hands of one Dorothy Scruton, her repreſentative; and ſometime 
after the death of the teſtator, this part was found by. Mrs. 
Scruton, and delivered to the appellant, who ſent a copy thereof 
to the reſpondent, requeſting a performance of the covenant. 


But the reſpondent refufing to comply with this requeſt, 
the appellant, in Trinity term 1711, exhibited his bill in 
Chancery againſt the reſpondent and other proper parties ; 
praying, either that the covenant in the marriage-articles might 
be ſpecifically performed, or that the defendant Robert Slaney, 
might pay the plaintiff the 1000/7. thereby covenanted to be laid 

out in lands, with intereſt from his father's death. 


On the 22d of February, 1711, the cauſe was heard at the [| 
Rolls; when his Honour was pleaſed to order the bill to be | 
diſmiſſed, but without coſts; and the defendant Slaney having | 
haſtily got this decree ſigned and inrolled, the plaintiff was 


thereby precluded from re-hearing the cauſe, or appealing to 8 
the Lord Chancellor. | 


He e brought the preſent appeal; and, on his behalf R. Raymond. | 


it was ſaid, that the only reaſons on which the decree was s. Comper. | 
Vox. I. 6 B grounded | 
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n Were, Iſt, That from the great length of time which 
ad elapſed fince the date of the articles, without any per. 
formance or execution thereof being required ; it ought to he 
preſumed, that the benefit of them was waived. And ad, 
that if the articles were till in force, yet the legacies given 
to the appellant by the teſtator's will, ought to be taken a; 
a ſatisfaction of what he might be entitled to under theſe ar. 
ticles. As to the length of time, it was infiſted, that under 
the circumſtances of the caſe, the ſame ought not to hinder 
the performance of the articles; for by the expreſs tenor of 
them, the father had three years to make the purchaſe and 
ſettlement, before he could even be required to make it; that 
he was in very great buſineſs as an iron maſter, and employed 
all his ſubſtance in that trade, ſo that he might not think it 
ſo proper for him to purchaſe lands, as to apply his money in 
a trade, by which he afterwards acquired fo conſiderable a 


fortune. — That Elizabeth Moreton, with whom the covenant 


was entred into, and who had one part of the articles in her 
cuſtody, died in June, 1664; and the appellant's mother died 
in November, 1672 ; during all which time the appellant was 
under age; ſo that there was no perſon capable of calling 
upon the father for a performance of the articles, until the 
appellant attained his age; and even then, as it might rea- 
ſonably have been expected that his father would leave him 
a much langer fortune, than what he could claim under the 
articles, he could not be blamed for not running the riſk of 
diſobliging his father, by compelling a performance of theſe 
articles. And as to the ſuppoſed recumpence_ under the will, 


the ſeveral debtors therein named, whoſe debts; were given to 


the. appellant, had all. died: inſolvent, near thirty years before 
the will was made; fo that the giving thoſe debts, amounted 
in fact to nothing at all, as the appellant could never be one 
farthing the better for that bequeſt.. Neither was the deviſe of 
the reverſion of the real eſtate of any great value to the appel- 
lant, as he might probably in the courſe. of nature, die before 
his younger brother: But let the value: of this deviſe: be: what 


it might, yet as by the articles, if they had been. performed, the 


appellant upon his father's death, would have heen entitled to an 
eſtate in poſſeſion; the deviſe of an eſtate in rever/ion ; could never 


de deemed an equivalent or ſatisfaction: And in caſe- of the 


appellant's death before the reſpondent, his younger * 
| 3 f ne, 
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he, tho heir at law, would not have had one farthing by 
his fathet's will, nor any proviſion made for him in his 
father's life-time. But admitting this deviſed reverſion to be 
of the full value of 1000. the money covenanted to be laid 
out; yet ſtill it was conceived, that the appellant ought to 
have the benefit of the articles, and be in the ſame condition, 
as if a ſettlement had been made within the time thereby 
limited ; for if ſuch ſettlement had been ſo made, the appellant 
would not only have enjoyed the proviſion which his mother 
purchaſed for him under the articles, but alſo whatever his 
father ſhould have given him, or the law have caſt upon him: 
And if otherwiſe, the reſpondent, his younger brother, would 
go away with an eſtate real and perſonal, of the value of 30,000/. 


On the other fide it was argued, that after ſo great a length 
of time, and no demand made for a performance of theſe 
articles, they ought to be preſumed to have been ſatisfied in 
ſome other manner; and, the nature of this ſatisfaction was 
very apparent by the proofs in the cauſe : For, the teſtator not 
only gave the appellant a liberal education at ſchool, but was 


at the expence of maintaining him a long time at the Univerſity ; 


he afterwards placed him, with a conſiderable fee, to an Attorney, 
ſupported him handſomely during his clerkſhip, and then 
gave him a large ſum of money to ſet out with in the world. 

That the teſtator had not only given the appellant by his will, 

the debts before mentioned, and 200. to his daughters, but 
alſo the reverſion in fee of his deviſed eſtates, after the re- 
ſpondent's death; whick reverſion was worth at leaſt 10000. 
as the reſpondent would give him that ſum for the purchaſe' of 
it, if he Was inclinable to ſell. The appellant had likewile, 

under the. reſponident's marriage · ſettlement, tlie reverſion” of 
the eſtates therein compriſed, which were worth 800067. 
in caſe the reſpondent (ould: die without iſſue male; and 
which was highly. probable, as he had been married eighteen 
years, and had only one daughter, about ſeventeen years of 
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1714. 
— 


J. Jokyll. 


T. Lutwyche. 


age. That ſuppoſing a ſpecific performance of the articles had 


been in due time demanded, and lands had been purchaſed 
and ſettled accordingly'; ; yet as ſuch lands were thereby to 

(deſcend to-the child or children of the marriage? it miglit have 
been a matter of great doubt, whether the eldeſt ſon would 
have been entitled to the whole: However, upon all the cir- 
| - cumſtances 
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— cumſtances of this caſe, there could be no ground for an execy. 
8 tion of theſe articles; and therefore the diſmiſſion of the ap- 


pellant's bill, was perfectly juſt and reaſonable, and ought to be 


affirmed with coſts. 
Dre: Bur, after hearing counſel on this appeal, it was ORDERED 
3 ig. and ADJUDGED, that the decree ſhould be reverſed ; and that 
p- 676. the appellant ſhould have a ſatisfaction of the ſum of 1000/. 


with intereſt, to be computed from the death of Robert Slaney 
his father, together with his coſts of this ſuit, out of the aſſets 
of the ſaid Robert Slaney; and that the Court of Chancery 
ſhould give proper directions, in order to the appellant's 
receiving ſuch ſatisfaction. 


Caſe 110. Thomas Grove, and Elizabeth his Wiſe, 
William Dyer, and Ann his vie ppellants. 
John Hammond, and Others, 


Dame Eſther Hooke, Widow and Relict 


of Sir Hel: Hooke, Bart. deceaſed, (Reſp ondents 
8th May, 1714. 
1 5- D deed dated the 25th of April, 1664, and by a fine, Sir 
3 Thomas Hooke, in conſideration of his marriage with 
8 4 Elizabeth, the daughter of Sir William Thompſon, and of 60001. 
her marriage portion; conveyed to truſtees and their heirs, 
ſeveral manors and lands in the counties of Norfo/#, Warwick, 
and Glouceſter, of the value. of 1500/. per ann. to the fol- 
lowing uſes; viz. As to Shelford in Warwickſhire, and other 
lands of the yearly value of 8007. to the uſe of himſelf, for 
life; remainder to Elizabeth for her life, for her jointure; 
remainder to their firſt and other ſons, in tail male; remainder 
to Sir Thomas, in fee: And as to the reſidue of the eſtates, to 
the uſe of Sir Thomas, for life; remainder to his firſt and 


other ſons, by Elizabeth, in tail male, ; remainder to Sir T hamas, 


in fee. : 
Sir 


Caſes in Parliament. 


sir Thomas Hooke, had iſſue by his Lady four children; 
namely, Hele, his only ſon, and the appellants Elizabeth and 
Ann, and Mary the mother of the appellant John Hammond ; 


manors and lands in the counties of Somerſet, Monmouth, Here- 


himſelf, for life ; remainder to truſtees for a term of 500 years, 
for raiſing portions for his daughters, which were afterwards 
paid; remainder to his ſon Hele, for 99 years, if he ſhould ſo long 
live; remainder to the firſt and other ſons of his ſaid ſon Hele, 
ſucceſſively in tail male; remainder to truſtees and their heirs, 
in truſt, to permit his ſaid daughters and the heirs of their 
bodies, to receive the rents as tenants in common ; and 
then to permit Sir Thomas and his heirs, to receive the rents ; 
with a proviſo for Sir Thomas and his ſon Hele, to limit and 
appoint all, or any part of the premiſſes, as a jointure for any 
woman or women, whom they, or either of them might after- 
wards marry. 


On the 1ſt of December, 1677, Sir Thomas made his will; 
and thereby deviſed his reverſion in fee, of all the ſaid eſtates, 
to his ſon Hele, for life; remainder to his firſt and other ſons, 
in tail male; remainder to the teſtator's ſaid three daughters, 


ſons and daughters, in tail; and ſoon afterwards died, leaving his 
ſaid fon and daughters and no other ifſue. 


Upon the propoſal of a marriage between Sir Hele Hooke, 
who was then only ſeventeen years of age, and Eſther, the 
daughter of Edward Underhill, Eſq. certain articles were, on 

the 2d of Fuly, 1683, entered into by Mr. Underhill and one 
Robert Thompſon, who was Sir Hele's guardian, and one of his 
father's executors ; whereby Underhill covenanted, to pay 1000/. 
on the day of marriage, and if Sir Hele ſhould, within fix 
months after he attained his age of 21, ſettle lands of inhe- 
ritance of 5oo/. per ann. in Warwickſhire, to the uſe of 
himſelf, for life; remainder to the faid Eſher, his intended 
wife, for her life, in lieu of dower ; remainder to their firſt 


Sir Hele : That then Underhill would pay Sir Hele, the further 


ſum of 3000 J. and would alſo convey a farm in Worceſterſhire, 
Vor. I. REST 2 and 


and by deed dated the 11th of May, 1675, he conveyed ſeveral 


ford and Derby, to truſtees and their heirs, to the uſe of 


for their lives, as tenants in common; with remainder to their 


and other ſons, in tail male; remainder to the right heirs of 
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8 and ſeveral houſes in London, of the yearly value of 2200. 
was to certain uſes therein particularly mentioned. 
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The marriage was ſoon afterwards had ; and when Sir Hel- 
attained his age, he, by indentures of leaſe and releaſe, dated 
the roth and 11th of May, 1687, conveyed all the ſaid manors 
and lands in Norfolk, Warwick and Gloucefter to truſtees, to 
the following uſes, viz. As to Shelford and other particular 
parts of the premiſſes, to the uſe of himſelf for life; remain- 
der to Dame Efther for life, for her jointure, and in bar of 
dower ; remainder to their firſt and other ſons, in tail-male; 
remainder to Sir Hale in fee: And as to the reſidue, to Sir Hel- 
in fee. Mr. Underhill, at the ſame time, executed a convey- 
ance of the Worceſterſhire eſtate and houſes in London, to the 
uſes of the articles; and alſo paid Sir Hele the 3000 J. in per- 
formance of the covenant. The yearly value of the lands, ſo 
ſettled on Dame Eſther for her jointure, was 78 3J. which was 
conſiderably more than what was ſtipulated for by the articles. 


Some years afterwards, Sir Hele, on looking over his 
father's ſettlements and will, diſcovered that the demeſnes of 
Shelford part of his Lady's jointure, were ſettled upon his 
mother who was then living; he was alſo: adviſed, that in 
caſe of his death without ifſue, the whole of his Lady's join- 
ture might become void; and therefore he, by a deed-poll, 
dated the 22d of September, 1705, in purſuance of the power 
reſerved by the ſettlement of May, 1675, limited and appointed 
ſeveral of the lands in the counties of Monmouth, Hereford and 
Derby, compriſed in that ſettlement, of about 240/. per ann. 
to the uſe of Dame Ether for life, as an additional jointure; 
but expreſſly declared the ſame to be in recompence of all ' deficien- 
cies, either in title or value, of any eſtate on her before ſettled, 
or agreed to be ſettled, in conſideration of their marriage. 


On the 22d. of July, 1709, Sir Hele Hooke made his will; 
and thereby: gave his wife Dame Efher a legacy of 4000/. 
and all his ready money, plate, jewels, houſhold ſtuff. and 
other goods and furniture; he alfo deviſed to her ſeveral houſes 
and lands of the yearly value of 2001. and upwards, for her 
life; and appointed her and the appellant Grove, executors and 
refiduary legatecs. 

1 
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In June, 1712, Sir Hele died without iſſue; and not having 
ſuffered any recovery of the ſettled eſtates, the appellants 
Elizabeth and Ann, his two ſurviving ſiſters, and the appellant 
Hammond, as the ſon and heir of the deceaſed fiſter, became 
entitled thereto, under the father's ſettlements and will; and 
they accordingly entered thereon, ſo that Dame Eſther was 
totally defeated of both her jointures. 


Whereupon in Hilary term, 1712, ſhe exhibited her bill in 
Chancery againſt the appellants, 'in order to compel them either 
to confirm her jointure, or to aſſign her dower by way of 
recompence, out of all the lands, whereof Sir Hele was ſeiſed 
in fee- ſimple, or fee-tail, during the coverture ; according to 
the proviſo of the ſtatute, 27 Hen. VII.. „ 


The defendants, by their anſwer to this bill, inſiſted upon 
their title to the premiſſes, by virtue of the ſettlement of 
May, 1675, and Sir Thomas Hovke's will; and, as they did 
not claim the lands as heirs at law of Sir Hele Hooke, but by 
a title paramount ; they did not conceive themſelves to be 


affected, by the articles made on his marriage with the plaintiff: 


They alſo inſiſted, that the additional lands limited to her, and 


the other lands and legacies given her by Sir Hele's will, which 


were above double the value of her jointure, were intended, 


and ought in a Court of Equity, to be deemed a full recompence 
tor her ſaid jointure. 


The defendants alſo exhibited a croſs bill againſt Dame 
Eſther, for a diſcovery of the ſettlements and wills in her 
cuſtody ; of the value of the lands ſettled upon her by the 
ſecond jointure, and of the ſeveral eſtates and legacies given 
her by Sir Hele's will; that the deeds and writings might be 


delivered up to them, and that they might be Corres 3 in their 
poſſeſſion. 


To this bill Dame Eber, by hee anſwer admitted, that the 


value of the- lands compriſed in her ſecond jointure, was 
23 31. per ann. beſides the woods 4 and, that the pecuniary and 
lpecific legacies given her by the will, amounted to 6400“. 
and upwards; but inſiſted, that in caſe the original jointure 
{ſhould be defectiye, ſhe was entitled to dower, under the 
tatute of 27 Hen. VIII. | 

| ; Both 
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of her intended jointure, beſides the 4000 J. in money, and the 
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Both theſe cauſes were heard before the Lord Chancellor 
Harcourt, on the 2oth of November, 1713 ; who declared, 
that the ſettlement made by Sir Hele Hooke upon Dame Eſther, 
by the deeds of the 1oth and 11th of May, 1687, becoming 
void by the death of Sir Hele without iſſue, ſhe ought to have 
a jointure made good to her according to the articles made 

on her marriage; and therefore decreed, that the defendants, 
the heirs at law of Sir Hele, ſhould convey to Dame Eber, 
for her jointure during her life, out of the eſtate whereof Sir 
| Hele was ſeiſed in fee, or fee-tail, lands of the value of 5001. 
per ann. clear of all taxes, except parliamentary taxes, and 
that ſhe ſhould hold and enjoy the ſame during her life ; which 
lands, ſo to be ſettled, were to be above and beſides the 
premiſſes limited and appointed to her by the deed of 22d 
September, 1705 ; the premiſſes deviſed to her by Sir Hele's will; 
and thoſe particular premiſſes which ſhe claimed by virtue of 
her marriage-articles, and the conveyances made by her father 
in purſuance thereof : And the defendants were alſo decreed 
to pay Dame E/ther, the arrears of her jointure of 500/. per ann. 
from the time of Sir Hele's death, deducting parliamentary 
taxes: And, as to the lands claimed by Dame Efther, for her 
original jointure, his Lordſhip reſerved the conſideration thereof, 
till ſhe had tried her title at law; and, as to coſts, he did 
not think fit to give any on either fide. 


From this decree the defendants appealed ; inſiſting, that 
the reſpondent was not entitled to a ſpecific execution of her 
marriage-articles, nor to have her jointure of 500/. per ann. 
made good to her by the aid of a Court of Equity ; for ſhe 
had received a very ample recompence and ſatisfaction for the 
ſame, by the lands limited to her by the deed of September, 
1705, which were expreſſly declared, to be in recompence of all 
deficiencies, either in title or value, of any of the lands, before 
ſettled, or agreed to be ſettled upon her, in conſideration of the 
marriage ; and alſo, by the other lands, eſtates and money- 
legacies, given by Sir Hele's will : And, if the 500 l. per ann. 
ſhould likewiſe be made good to her, as by this decree was 
directed, ſhe would have, in land and houſes, double the value 


ſpecific legacies; amounting in the whole to 6498 J. together 


with Upzhorpe farm, and the houſes in London of 220/. per n. 
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That the appellants were decreed to make good the covenant 

in Sir Hele's marriage- articles, by ſettling 5000. per ann. upon 

the reſpondent for her life, out of the lands which came to 

them from their father Sir Thomas Hooke ; whereas, tho' they 

were heirs at law, yet they had no aſſets, either real or 

perſonal from Sir Hele, except about 70/. per ann. in lands 

and tythes ; nor did they claim any other eſtate, as heirs at law 
to him, but their claim was by virtue of the remainder in 
their father's ſettlement and will, which was a title paramount 
that of Sir Hele. That if the reſpondent ought to be conſi- 
dered as a creditor in a Court of Equity, becauſe of the breach 
of covenant in the marriage-articles ; and, if the eſtate of the 
reſpondent ought to be ſubjected in equity to make good ſuch 
breach ; yet, ſhe ought not to take what was ſettled upon her 
by the deed of 1705, and what was given her by her huſband's 
will, meerly as a gift or bounty, and, at the ſame time, inſiſt 
upon a ſatisfaction for breach of the covenant : For, a voluntary 
gift or legacy, which ſurmounts the value of a debt, ought to 
be taken as a ſatisfaction of ſuch debt, unleſs where there is 
an expreſs declaration to the contrary. That the appellants 
were deprived by the decree, of a legal eſtate, without ſuffi- 
cient grounds to warrant the ſame; and, the want of a recovery 
was thereby ſupplied in behalf of a jointreſs, who had receiv- 
ed an abundant ſatisfaction, in prejudice of the heirs at law of 
Sir Thomas Hooke. 


On the other fide it -was argued, that the reſpondent's mar- 
riage-portion, agreed upon by the articles, amounted in money 
and lands to 6000/7.; for which it was thereby agreed, ſhe 
ſhould have 5001. per ann. for her jointure ; and tho', in reſpect 
of her father's bounty and kindneſs after the marriage, Sir 
Hele Hooke was pleaſed, when he came of age, to ſettle an 
eſtate for her jointure, which amounted to 7831. per ann. 
yet, the decree had given recompence for no more than 5001. 
per ann. That Sir Hele never apprehended or imagined, that 
there was any defect of title, by reaſon of the want of a com- 
mon recovery; for, if he had, he could eaſily have ſupplied 
that defect; but it was plain, he thought a fine ſufficient, 
which fine was accordingly levied at the time of his making 
the ſecond jointure; and neither the reſpondent or her father, 
or thoſe concerned for her, had ever any notice of the title 


J. Jekyll. 
T. Lutwyche. 
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—— of the appellants, in the life-time of Sir Hele Hooke. That 


Ne beſides the reſpondent's marriage- portion of 6000/7. Sir He 
received by the death of her father and mother, to the value of 
1000/. more; beſides which, the reſpondent had freely given 
him the inheritance of her father's real eſtate, which ſhe was 
ſolely entitled to, and alſo the remainder of his leaſchold 
eſtate; and therefore it was but reaſonable, that ſhe ſhould 
have the benefit of the law, reſpecting her additional jointure 
of 2331. per ann. eſpecially, ſince Sir Hele intended her, 
upon the firſt ſettlement, 7831. per ann. which, by the decree, 
was reduced to 500/. per ann. That the legacies and bequeſt 
in his will, were intended by him as a bounty, and not in 
ſatisfaction for the defect of her jointure, which he knew 
nothing of; and therefore, conſidering he had ſo great a fortune 
with the reſpondent, it was hoped, that what he had ſo left 
her, would be thought no unreaſonable bounty ; eſpecially, 
ſince he had left the appellants and their iſſue, the reverſion 
of all his eſtate of inheritance after the reſpondent's death, 
part of which came to him by the reſpondent; and, as the 
whole of the jointure ſettled upon her, would by virtue of 
the fine have been good, in caſe he had not died without 
iſſue; there could be no reaſon, why a leſs jointure ſhould not 
be made good againſt collateral heirs. 


* Dacnen AccoRDINGLY, after hearing counſel on this appeal, it was 
3 10. ORDERED and .ADJUDGED, that the ſame ſhould be diſmiſſed ; 
p. 679. ” and the decree therein complained of, affirmed. 

Caſe 111. Adam Cuſack, Eſq. — — Appellant. 


Elinor Cuſack, an Infant, by her Guar- 
dian, - - — 


g Reſpondent. | 


roth May, 1714. 
1 Cuſack, Eſq. One of the Judges of the Court 


of Common Pleas in Ireland, being ſeiſed in fee of certain 
lands and tenements in the counties of Meath, Down, 1 
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and Dublin, of the value of near 7ool. per ann. by deed- 


poll, dated the 15th of February, 1675, declared the uſes of 
ſeveral recoveries which he had ſuffered of the premiſſes, 
to be to the uſe of himſelf and Catherine his wife, for their 
lives; remainder to Robert Cuſack, the appellant's father, in 
tail male; with other remainders over: And reſerved power 
to himſelf, to charge any part of the premiſſes, in ſuch manner 


as he ſhould think fit ; and to make leaſes, and to revoke any 
of the uſes. 


Mr. Cuſack, by his will, dated the goth of March, 1681, 
charged his lands in the county of Meath with 401. per ann. 
payable to the ſaid Robert Cuſack, during the widowhood of 
his ſaid wife Catherine; but, in caſe ſhe married again, then 
Robert was to have the whole profits of thoſe lands during 


her life. The teſtator ſoon afterwards died without iſſue, 
leaving his wife ſurviving. 


By certain articles, dated the 13th of Aug, 1683, entered 
into between Francis Coghlan, Eſq. of the one part, and 
Robert Cujack of the other part; reciting an intended marriage 
between the ſaid Robert Cuſac and Mary, the daughter of the 
ſaid Francis Coghlan ; Robert covenanted, that in conſideration 
of the marriage and marriage-portion, he would ſettle on the 


of 100/. per ann. and, in conſideration of ſuch ſettlement, 
the faid Francis Coghlan covenanted, that he would ſecure and 
pay to the ſaid Robert Cuſack Bool. as a portion with his ſaid 
daughter Mary, in manner following; viz. 500/. within a 
month after the jointure ſhould be ſecured; 100/7. which Cuſack 
owed him, was then to be releaſed; and the remaining 2001. 
was to be paid upon a certain contingency, which never hap- 
pened. Robert Cuſack alſo covenanted, that as well all the 
real eſtate which he then had, and which ſhould thereafter 
come to him by deed, will or otherwiſe, from the ſaid Adam 
Cuſack, within the kingdom of Ireland; as alſo all the 
lands and tenements which he. ſhould purchaſe during the 
life of the ſaid Mary Coghlan, ſhould deſcend and come to the 
beirs-male to be begotten on the body of the ſaid Mary, by the 
Jaid Robert; and ſhould be ſecured and ſettled on the ſaid heirs- 
male, by the ſaid Robert Cuſack, as the counſel of the ſaid Francis 
Coghlan ſhould adviſe. 

| The 


ſaid Mary, for her jointure, lands and tenements of the value 
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The marriage ſoon afterwards took effect, and there was 
iſſue of it, the appellant and two daughters, named Barbara 
and Ann. Francis Coghlan paid Cuſack 5ool. part of the 


marriage-portion, and gave judgment in the Court of Exche. 


quer in Jreland, for ſecuring the remainder; but no ſettle- 
ment was ever made by Robert Cuſack, in purſuance of the 


articles. 4x 


In 1689, Mary, the wife of Robert, died; and, in 1696, 


Catherine, the widow of Adam, alſo died; whereupon Robert 


became entitled to all the real eſtate of Adam, under the above 
deed-poll, and he entred upon and "IO the ſame accord- 


ingly. 


In 1700, Robert Cuſack entred into a treaty of marriage with 
Jane, the youngeſt daughter of James Barnewall, Eſq, and, 
apprehending her fortune to be in her own power, he promiſed 
to make a ſettlement for ſecuring her a jointure of ook. 
per ann. and 5000/. for the iſſue of the marriage; on the 
faith of which promiſe he obtained her conſent, and the 
marriage was ſoon afterwards had, without any articles, or other 
agreement in writing on that occaſion. of 


But, Robert Cuſack having by ſome indirect means, obtains 
ed the articles of Auguſt, 1683, from the ſaid Francis Caghlany 3 
and cancelled the ſame; he and his wife Jane went together: Þ 
to a gentleman at the bar, and gave him inſtructions to prepam 
a ſettlement ; who, having adviſed ſeveral fines and recover 
to be levied and ſuffered of Robert's eſtates, and the ſame being | 
done accordingly ; a ſettlement was prepared and executed, M 
indentures of leaſe and releaſe, dated the zd and 4th of Mardk, 
1700, between Robert Cuſack of the firſt part, Dennis Dal 
Robert Leigh and Henry Oxborough, Eſquires, of the ſecond Þ 
part, and Chriftian Borr, Eſq. and Richard Tiſdall, Gent 
of the third part; whereby, ** in conſideration of a marriage 
formerly had and ſolemnized between Robert Cuſack and | 


. * Mary his deceaſed wife, and of a marriage-portion of $ool. 


* ſecured to be paid to Robert, by Francis Coghlan che fächer 
of the ſaid Mary, and in accompliſhment of certain articles 
« of agreement, made and perfected between the faid, Franc | 
«© Coghlan and Robert Cuſack ; as alſo in conſideration ofa 3 

| e 7,8 ag 
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« marriage then lately had between the ſaid Robert Cuſack rea 
— 


« and Jane his then wife, and of an agreement and promiſe 
« made by him to her before marriage; and, in conſideration 

« of 1500 J. marriage-portion, which the ſaid Jane gave and 

« ſecured to Robert, on the ſaid promiſe and agreement; and 

« for ſettling the lands in the blood, name and family of 
« the ſaid Robert Cuſack, according to the uſes limited by the 

« ſaid Adam Cuſack, and in purſuance of his laſt will, dated 
« the zoth of March, 1681 ;” Robert Cuſack conveyed all his 

eſtates to Dally, Leigh and Oxborough, and their heirs, to the 
following uſes ; viz. As to the lands in the counties of Meath 
and Down, to the uſe of the ſaid Chriftian Borr and Richard 
Tiſdale, for a term of 41 years, upon the truſts afore-mentioned ; 

remainder as to theſe and all other the premiſſes, to the uſe of 
the ſaid Robert Cuſack for life, without impeachment of waſte ; 
remainder, as to one third part of the premiſſes, to June his 
wife for life, for her jointure, and in lieu of dower ; remainder 

to Adam Cuſack (the appellant) for life, without impeachment 
of waſte; remainder to his firſt and other ſons, in tail male; 
with other remainders over.—The truſts of the 41 years term 
were declared to be, that the truſtees ſhould receive a clear 
rent of 275 J. per ann. for ten years, from the 1oth of Decem- 
ber, 1701, payable half-yearly, and place the ſame, as received, 

out at intereſt ; and after the expiration of the ſaid ten years, 
then to receive 750/. out of the rents, for the ſaid 41 years, 
with intereſt thereof, at 8/. per cent. until paid by 2751. a- year; 
and alſo, after the ſaid ten years, to receive 200. a-year 
during Robert's life, out of the rents and profits; which 275 J. 
2-year and 7 50 J. and the intereſt thereof, and likewiſe the 
faid 200 J. a- year during Robert's life, were intended for the 
portions and proviſions of Robert's children by Jane. And 
the premiſſes were alſo charged with the two ſeveral ſums of 
8007. and 700l. for the portions of Barbara and Ann, the 
two daughters of Robert Cuſach, by his firſt wife. 


By other indentures of leaſe and releaſe, dated the roth and 
11th of Auguſt, 1701, between James Barnewall and Walter 
Bagnall and Elinor his wife of the firſt part, the ſaid Chriſtian 
Borr and Richard Ti dale of the ſecond part, and the ſaid Robert 
Cuſack of the third part; reciting, that by indentures of leaſe 
and releaſe, dated the 22d and 23d of May, 1698, Barnewall 

Vol. I. 6 E | had 
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—— had conveyed the manor and lands of Bremore, &c. to Walter 
1714 
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Bag nall and his heirs, to the intent, inter alia, that Jane, 
the wife of the ſaid Robert Cuſack, ſhould, out of the rents 
and profits of the premiſſes, be paid 501. yearly for her 
maintenance, until ſhe was married; and that ſhe ſhould, for 
her portion, have and be paid on the day of her marriage, 
I500/.; the ſaid James Barnewall and Walter Bagnall and his 
wife conveyed to Borr and Tiſdale and their heirs, certain lands, 
parcel of the ſaid manor of Bremore ; with a proviſo to be 
void, if they or any of them ſhould pay to Robert Cuſack 
1051. yearly, for the intereſt of the ſaid 1500/7. being at the 
rate of 7/. per cent. during the life of the ſaid James Barne- 
wall ; and if the ſaid 1500. was not paid before the end of 
a year, from the death of Barnewall, then his heirs, executors, 
or aſſigns ſhould pay intereſt for the ſame, at the rate of 8/ 
per cent. until it was paid. 


At the time of theſe ſettlements, the appellant was not 
above 14 years of age; and differences afterwards ariſing 
between his father and him, on account of his converſion to 
the proteſtant religion, he was not permitted to have any acceſs 
to his father, nor was any. thing allowed him for his ſubſiſtence. 
So ſoon therefore as the appellant had attained his age of 21, 
and come to the knowledge of the articles, he exhibited his 
bill in the Court of Chancery in Ireland againſt his father, 
for a ſpecific performance of theſe articles; but, to avoid the 
conſequences of this ſuit, as well as ſtill further to diſtreſs the 
appellant, Robert Cuſack and his wife withdrew themſelyes 
into England; where, on the gth of October, 1707, he died ; 
leaving iſſue by Jane, his ſecond wife, two children, namely, 
James and the reſpondent. 


After the death of Cuſack, Jane, his widow, having waived 
her jointure, brought writs of dower, and recovered Judgment, 
and obtained PO accordingly. 


"© T. ui term, 8 1 Cuſack and the reſpondent filed 
their bill in the Court of Chancery in Ireland againſt the appellant 
and others, to have an execution of the truſts of the 41 years. 
term; whereupon, in Hilary term following, the appellant, 


exhibited his croſs bill for a ſpecific performance of the . 
1 5 
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made on his mother's marriage, and to have the full benefit 
thereof. 


On the 8th of June, 1711, theſe cauſes were heard; when 
the Court decreed, that the ſettlement of March, 1700, was a 


good and reaſonable ſettlement, and well executed, and that the 
plaintiffs James and Elinor Cuſack, were thereby well entitled 
to have their portions raiſed out of the lands made liable 
thereto; that the croſs bill ſhould be diſmiſſed; and that 
there ſhould be no coſts on either fide : But as to the account 


and poſſeſſion prayed by the original bill, his Lordſhip took 


time to conſider. 


The next day after making this decree, the plaintiff James 
Cuſack died, an infant; but notwithſtanding this, the Lord 
Chancellor, on the 26th of the ſame month, made a further 
decree; whereby it was referred to the Maſter, to take an 
account of what arrears were due for the 275/. at the death of 
Robert Cuſack, and who received the ſame; and what money 


was received by the truſtees, or any employed by them ; and 


that the ſecurities ſo taken, together with the ſecurities given 
by Robert, ſhould go towards diſcharge of the 275 /. per ann. 
during the life of Robert; an injunction was alſo awarded to 
the Sheriffs of Meath and Down, to put the truſtees Borr and 


Tiſdale into poſſeſſion of the lands in thoſe counties, until what 
fell ſhort of the 275 J. per ann. which became due fince Robert's 
death, and the arrears which accrued during his life, ſhould be 
ſatisfied ; and until they ſhould, out of the profits of the ſaid 


lands, receive the 750/. according to the ſettlement. That 
the truſtees ſhould put the ſame out at intereſt, to the uſes of 


truſtees, what remained due for thoſe ſums, then the lands 


the poſſeſſion thereof. 


To reverſe theſe decrees, the defendant. Adam Cuſack, ex- 
hibited his bill of review ; and the principal error thereby 
aſſigned, was the death of Fames Cuſack one of the plaintiffs, 
before the laſt decree was pronounced, and under the age of 
12 years; and that as the portion did not veſt in him till that 


9 . 


what ſecurities were taken by them in Robert's life-time ; and 


the ſettlement; but if the defendant Adam ſhould pay the 


ſhould be diſcharged from the ſame, and he was to be let into 


— —̈—Rö err — og» 
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— age, the ſame became merged, for the benefit of the Preſent 
Genes Plaintiff. 4 


But the defendant Elinor, having by her guardian, demurred 
to this bill, the ſame was argued on the gth of December, 
1712 ; When the demurrer was allowed; and the former decredy 
affirmed. 


R. Raymond. The preſent appeal was therefore brought; and, on the ap- 

8. Cowper. pellant's behalf it was inſiſted, that an equitable ſettlement 
ought to have been decreed, in execution of the firſt articles, 
whereby Robert Cuſack ſhould have been but tenant for life; © 
with remainder to the firſt and other ſons of that marriage, in 
tail male; that it ought not to have been in his power, to have 
barred his iſſue male; and that the appellant ought to have been 
relieved againſt the cancelling of the articles, which ſhould, 
in equity, have been conſidered as ſtill remaining in full force. 
'That Fane, the ſecond wife, and all the other parties, who 
treated concerning her marriage with Robert Cuſack, had notice 
of the articles before the marriage ; and even the ſettlement 
made afterwards, and under which the reſpondent claimed, 
was mentioned to be made in accompliſhment of thoſe articles}; 
fo that all perſons chiming under Robert, came in with full 
notice of the articles, and therefore ought in juftice and equity 
to be bound by them. That the ſettlement did not appeat 
to be made, upon a real and valuable confideration. That 
Fane, the widow, had recovered dower of the whole eftate; | 
had ſecured the 1500/7. portion and intereft, for the reſpondent 
her only daughter, and alſo all the truſt-money which was 
raiſed in her huſband's life-time, and yet ſought to raiſe 4000. 
more for her benefit, out of the eſtate ; whereby the appellant * 
would be reduced to great neceſſities, and not have wherewi 
to ſupport himſelf, his wife and three children; but would be 
defeated of the whole eftate, altho' he was a purchaſor of the 
ſame, for a real and valuable conſideration, by virtue of the 
articles. The appellant therefore hoped, that the decrees 
would be reverſed, and the ſettlement adjudged voluntary and 
fraudulent ; that he ſhould have the full benefit of the articles, 
as if they had not been cancelled, and a conveyance executed. | 
purſuant thereto ; and that the reſpondent's bill ſhould be dif- 


mifled, and the appellant have his coſts in both cauſes. : 
Y 


on | 
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On the other ſide it was contended, that by the articles in 
queſtion, Robert Cujack was tenant in tail; the words being, 2 
that the eftate ſhould come to the heirs male of his body ; which k. Northey. 
could never be deſigned to take away his own eſtate, and it P. King. 


would be very unaccountable, by gueſſing at intentions, to 
deprive children of their portions and neceflary maintenance. 
That a child of the firſt venter, ought not, unleſs the fact was 
plain, to run away with the whole eſtate from the children 

of the ſecond. That Jane, or any that were authoriſed to act 
for her, had no notice of the articles; and the recital of them 

in the ſettlement, was only preſumptive evidence of notice, 
which could hold no longer than till the contrary was proved, 
as in the preſent caſe it clearly was : Beſides, Fane had married, 
and paid her conſideration before any ſuch notice; and could 
not go back, as one agreeing for a purchaſe might, who had 
not paid his money. But if notice was at all material in this 
caſe, it ought to have been notice of the pretended intent of 
the parties to the articles; for, by having notice of, or peruſing 
the articles themſelves, every body muſt be of opinion, that 
Robert Cuſack was tenant in tail; and if he had made a ſettle- 
ment, limiting an eſtate tail to himſelf, it would -haye been a 
full execution of the articles. Upon the whole, Robert Cuſacꝶ, 
at the time of making the ſettlement for the benefit of the 
iſſue of his ſecond marriage, was tenant in tail, and had power 
by law, to charge or alien his eſtate; there being no words in 
the articles on his firſt marriage, which made him tenant for 
life only. Jane, the ſecond wife, at the time of her mar- 
riage, had no notice of the articles; and the recital of them 


in the ſettlement, was by the direction and contrivance of 


Robert Cuſack and Francis Coghlan, without Janes knowledge 
or privity, nor was ſhe even made a party to that deed. — As 
the ſettlement now ſtood, there was but a ſmall proviſion for the 


reſpondent, the iſſue of the ſecond marriage, but a plentiful 


eſtate for the appellant, the iſſue of the firſt marriage; whereas, 
if the decree ſhould be ſet aſide, there would be nothing for the 
reſpondent out of her father s eſtate. 


Bor, after hearing counſel on this appeal, it was ORDERED Drecare 


and ApJupGED, that the decree, as to the ſeveral matters 


reverſed ; and that the appellant ought to hav: the benefit of 


Vor. I. 6 F | the 


revericd 
Jour. vol. 19. 


therein contained, complained of by the appeal, ſhould be p. 681. 
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the articles of the 13th of Auguſt, 1683, made before, and in 
conſideration of his father's marriage with Mary, his mother 


and be deemed and taken as tenant in tail male under thoſe 


articles; and hold and enjoy the lands, tenements and heredita. 


ments, thereby agreed to be ſettled upon him and the heir; 
male of his body, againſt all perſons claiming under the 


ſettlement of March, 1700, made by Robert Cuſack after his 
ſecond marriage ; and that the truſtees of the 41 years term, 
ſhould, at the appellant's coſts, ſurrender the ſaid term and 
all their intereſt therein, to the appellant, and deliver up to 
him the ſaid ſettlement of March, 1700; and that all profits 
ariſing out of the lands, tenements and hereditaments, limited 
for the ſaid term of 41 years, fince the deceaſe of the aid 
Robert Cuſack, ſhould be accounted for to the appellant ; and 
that poſſeſſion of the ſaid premiſſes ſhould be forthwith de- 


livered to him, and the tenants thereof ſhould attorn to him; 
but without prejudice to Fare the ſecond wife, in reſpect of her 
dower : And the Court of Chancery in Ireland, was to give ſuch 


directions, in purſuance of this order, as ſhould be juſt. 


Sir John Tyrwhitt, Bart. and Dame) 
Mary his Wife, Grandaughter, and 
one of the reſiduary Legatees of the| 
late Lord Chief Baron Mountague, I 


Appellants. 


Samuel Trotman, Eſq. and Dame Eliza-) 
beth Drake, his Wite, Daughter and 
Heir of the ſaid Lord Chicf Baron 
 Mountogue, and Others, = 


Reſpondents. 


1ith May, 1714. 


HE late Lord Chief Baron Mountague, was, in Yi life- 
time, ſeiſed of a conſiderable real eſtate, of the value of 


2 Fq. ca. ab. 2400/7. per ann. and upwards, which conſiſted of Sudborough 


508. ca. 3. 
747 ca. 10. 


Park, in the county of Northampton, ſeveral houſes in Little 


cited in both Books by the name of Tyrwith and Trottman. 


1 | | | : Britain; 
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Britain, "London the manor of Croft, and Wilſon's Marſh, in 
the county of Lincoln, ſeveral other lands in the ſame county, 


adjoining to, and intermixed with the manor of Croft, and the 
manor of Little berge in the en of Northampton. 


The two laſt mentioned eſtates were, by deed dated the 20th 

of May, 1670, made upen the marriage of William Mountague, 
Eſq. the Chief Baron's only fon, with Mrs. Ann Evelyn, 
ſettled on the ſon and his wife, for their lives; remainder to 
their firſt and other ſons in tail male, ſucceſſively ; with remain- 
der to the Chief Baron in fee. 


But Mrs. Mountague the wife, being dead without iſſue; 
William, the ſon, in June, 1688, being greatly indebted, pre- 
vailed upon his father to join with him in mortgaging the 
ſettled eftate, for railing 10, oo0 J.; and accordingly, 5000/7. 
was borrowed of J/aac Foxcroft, Eſq. on a mortgage of the 
manor of Little Oakley, and the other 5000/. of James Lloyd 
and his partners, on a mortgage of the lands in Lincolnſbire. 


Tho' the Chief Baron joined with his ſon in levying fines, 
and executing theſe mortgages, and tho' the proviſoes for re- 


demption were made to each of them ſeparately ; yet the ſon 


alone covenanted for the payment of the money, and entred 
into bonds for the performance of thoſe covenants : But, in 
January, 1689, the ſon made a ſurrender of all his eſtate and 
intereſt in the mortgaged. premifles, to his father; who there- 
upon undertook the payment of the mortgages, and to indemnify 
his ſon againſt the ſame. 


In 1690, William, the ſon, died without iſſue ; on the roth 
of March, 1699, Mary, the wife of the Chief Baron, died; 
and on the 15th of the ſame month, his Lordſhip firſt made 
his will. 


By this will, the date whereof was afterwards altered, as 
appeared by the atteſtation, to the zoth of Fuly, 1702, the 
teſtator deviſed as follows; I do, by this my laſt will and teſta- 

ment, deviſe, give and bequeath, all that my manor of Craft, 
in the county of Lincoln, except the parcels in Lloyd's mort- 

gage, unto my ſervant John Lloyd, Gent. for the term of 
22.260 
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© ten years, to commence immediately after my deceaſe; upon 


e truſt, that he ſhall raiſe and levy the ſum of 8000 /. by and out 


of the rents, iſſues and profits, of the ſaid premiſes ſo leaſed 

« which I think it will afford, being above 1000/7. per ann. 3 and 
e pay and diſcharge therewith the ſum of 

« 3500/. * which I owe to Mrs. Elizabeth Foxcroft, upön 2 2 
“mortgage of Little Oakley; and the other three thouſand [150] 
“ pounds+ as I ſhall direct, either herein by my will, or by any 
&* codicil to be annexed to it: And, after the faid ſum of 8000/. 
* 1s raiſed, the term to ceaſe. And, as to the meſſuages and 
* lands excepted out of this laſt deviſe, which are in mortgage to 
« FJobn Lloyd, for the ſum of . [4800/7.] which he lent my 
© ſon; I do hereby give and deviſe the ſame unto my nephews, 
© Charles Bertie and Ralph Freeman, and their heirs, upon 
« truſt, that they do and ſhall ſell the ſame as ſoon as they 
“ can get a chapman ; and ſhall, with the money ariſing by 
* the ſale thereof, in the firſt place, pay the ſum of 5000/, 


* unto the ſaid John Lloyd and his ſharers, and the intereſt 


then due; which I hope, by God's bleſſing, I ſhall keep 


« from increaſing in my life-time, and ſo I hope will they, 


« by the rents and profits, till ſale; and if the ſale produce 
« an overplus, as I hope it will, and -a conſiderable one, 


46 above the 5000 J. and intereſt, I ſhall hereafter in my will, 


* or by a codicil, direct the diſpoſing of it. I would have my 
*« nephews make the firſt proffer thereof to ſale, to my great 
&« grandſon Mountague Gerard Drake, and his guardians ; who, 
<« if his eſtate be in a condition to purchaſe, will have great 
© reaſon to lay out his money upon it, to preſerve the Lordſhip 
« of Croft from being mangled, which is like to be his, if 
« it be not his own fault. Let him and his truſtees have a 
ec pennyworth, but not a great one; and, the better to guide 


1 


CY —_— —_— 
— — — A. . * 


* The teſtator, after the making of his will, had paid off 1500 of this 
mortgage; and therefore ſtruck out the words, . five thouſand pounds, by drawing 
a line thro' them, and inſerted 35001. in figures, being the ſum then really due. 


+ The figures 150 were interlined over the word thouſand ; and comparing this 


with the preceding alteration, it ſeems clear, that the teſtator muſt have intended, 


three fifteen hundred pounds; becauſe this exact] V correſ ponds with the ſum of 8ooo!. 
to be raiſed. 
+ The teſtator had likewiſe, es bt his will, paid off 2000. of this 


mortgage; and therefore altered the figures as above, 
60 my 
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« my nephews herein, I muſt let them know that the preſent 
« rents of theſe lands in Jabn Lloyd's mortgage, is 448/. per 
« ann. And if it be not bought by them, let my nephews 
« ſell it to the beſt bidder.” The teſtator then made John 
Lloyd his executor, and bequeathed him ſeveral ſpecific legacies 
to his own uſe; he alſo gave him all his debts, goods, 


chattels and perſonal eſtate whatſoever, not before diſpoſed of 


upon truſt, to pay all his debts and legacies, as a faithful exe- 


cutor; and if there ſhould be any ſurplus remaining, to diſpoſe 
thereof as the teſtator ſhould direct. 


This will was all written with the teſtator's own hand, 'and 
duly executed by him on the 3oth of July, 1702 ; and, on the 


ſame day, he added a codicil thereto, in theſe words; If 


« that ten years leaſe, made in my will of part of Croft, 
produce 8000/7. I do appoint 4000/.f| to clear Oatley; and the 
ther 3000/7. I appoint to my executor, to employ it in per- 
« formance of my will: And if there be any overplus in the 
* ſale of the excepted parcels of Crof?, I give that alſo to my 


« executor, towards performance of my will. I hope I have 


made a ſufficiency for performance of my will; and if there be 


* any overplus [of my perſonal gſtate F] after the full per- 
* formance, I give 200/. of it to my executor, for his own 
« uſe; and the reſidue I give to my daughter the Lady Drake, 
and my grandchild Mary Drake, equally to be divided 
* between them. The teſtator then deviſed the manor of 
Little Oakley, the eſtate of Sudborough Park, and the houſes 


in Little Britain, to his ſaid nephews Charles Bertie and Ralph 


Freeman, and their heirs, during the life of Lady Drake; 
upon truſt, to diſpoſe of the rents and profits thereof, unto 
ſuch perſons, and in ſuch proportions, as Lady Drake ſhould 


by writing appoint, excluſive of her huſband; and ſo as he 


ſhould not intermeddle therewith, or have any controuling 
power thereof. And from and after the deceaſe of Lady Drake, 
to her firſt and other ſons in tail male; and for want of ſuch 
iſſue, to the teſtator's nephew John (afterwards Duke of) 
Mountague, and the heirs of his body ; with remainder to the 


1 


— 


This ſum ſtood originally 5000 l. but was afterwards altered to 456007. 
I Theſe words were interlined by the teſtator, in a different ink. 
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his firſt and every other ſon in tail male; remainder to the firſt 
of ſuch iſſue, to the ſaid ohm (afterwards Duke of) Mountague, 
in fee. The teſtator then taking notice of a leaſe which he 


daughter Lady Drake, for ſo many years of the term then to 
come therein as the ſhould live; and directed the remainder: to 


performance of bir will. 


child living, namely, the reſpondent Lady Drake ; who, by 
Sir William Drake her firſt huſband, had two children, viz. 
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ſaid' Montague Gerard Drake, in fee. And as to the ſaid mangr 
of Croft, after the end, or other determination of the faid 
ten years leaſe, the teſtator deviſed the fame to his ſaid nephews 
Charles Bertie and Ralph Freeman, and their heirs, during the 
life of his daughter the ſaid Lady Drake, for her ſeparate uſe, 
excluſive of her huſband ; and from and after her deceaſe, in 
caſe ſhe was not diſturbed in the enjoyment of the jointure; 
ſettled upon her by Sir William Drake her former huſband; to 
the ſaid Mountague Gerard Drake, for life; with remainder to 


and every other ſon of the ſaid Lady Drake; and for want 


had from the Crown, of a third part of certain profits ariſing 
out of lead mines in Derbyſbire, deviſed the fame to his faid 


go along with his perſanal eſtate to his executor, to enable the 
The teſtator, at the time of making his will, had only one 


the appellant Dame Mary, and Mountague Drake, who died in 
the teſtator's life-time, leaving iſſue the faid Ae 
Gerard Drake. 


On the 26th of Augyſt, 1706, the teſtator died; leaving 
Lady Drake, his only ſurviving child and heir at law; but 
between the time of making his will, and the time of his death, 
he had conſiderably reduced his debts, and improved his per- 
ſonal eſtate; ſo that at the time of his death, it amounted 
(«excluſive of the ſpecific legacies) to 11,038“. 15s, 10d. and 
which, after ſatisfying what was due on both the mortgages, 
and all other the teſtator's debts and legacies, left a clear ballance 
of 5474. 116. 44. 


In 7. rinity term, 1707, the 55 beonghe their bill in 
Chancery, in order to have the 80001. raiſed out of the ten 
years term, and to compel a ſale of the excepted lands; 


alen chat this 8000 J. and the monies,to ariſe by ſuch 8 
2 we 
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were to be taken as perſonal eſtate; and that the ſame, together 


with the ſurplus of the other perſonal eſtate, ought to be equally 
divided between Lady Tyræubitt and Lady Drake. 


Mr. Trotman and Lady Drake thereupon filed their croſs bill, 
for an account of the perſonal eſtate, and of the rents and 
profits of the real eſtate, and to have the perſonal eſtate. firſt 
applied in payment of the teſtator's debts and legacies; inſiſting, 
that the perſonal eſtate, excluſive of what ſhould be raiſed out 
of the real eftate, was to be applied in diſcharge of all the 
debts and legacies; and that even the mortgages ought not to 
be ſatisfied out of the real eſtate, unleſs there was a deficiency 
of perſonal aſſets; and in that caſe only, ſo much ought to be 
raiſed out of the real eftate, as ſhould be requiſite for the 
payment of debts and particular legacies left by the teſtator; 
that the rents and profits of the Croft eſtate, ought to be 
accounted for to Lady Drake, as the teſtator's heir at law; and 
that no ſale ſhould be made of the excepted parcels, but for 
payment of ſuch debts and legacies, as the perſonal aſſets in the 
hands of the executor, would not extend to ſatisfy. 

On the 17th of February, 1709, both theſe cauſes were 
heard before the Lord Chancellor Cauper; when his Lordſhip 
declined giving judgment upon any of the matters infiſted on; 
but ordered, that fac ſimile copies of the teſtator's will and 
codicils ſhould be left with him; and that, in the mean time, 
the Maſter ſhould take an account of the perſonal eſtate, not 
ſpecifically bequeathed, and aſcertain the debts of the teſtator, 
and what pecuniary legacies were to be paid either out of the 


teſtator's real or - perſonal eſtates, and ſtate what the ſurplus 
would be after debts and legacies were ** 


The Maſter accordingly; by his report of the 26th of 
November, 1711, ſtated the values of the perſonal eſtate and the 
excepted lands; and certified, that there would be a ſurplus of 


debts and legacies, and the two- mortgages. 


On the 18th of Mamas d the 8 came on upon 
this report, before the Maſter of the Rolls, in the abſence of 
the Lord Keeper Karumrti who was a party; and his Honour 

| having 


16,5217, 11s. 1d. (including the 8000 J.) over and above all 
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— kaving taken time to conſider, till the 1th of December, 1912 
did on chat day give judgment; and declared, that by the 
ſeveral clauſes in the firſt codicil, the teſtator had diſtinguiſhed 
between the two ſurpluſages created and ariſing out of his real 
eſtate, vi. of the ten years term, and the excepted lands; and the 
other: of his perſonal eſtate, by his remarkable interlineation 
of the words [of perſonal eftate} ; and that the two ſurpluſages 
ſo created, and ariſing out of the teſtator's real eſtates, ought 
not to be taken or conſtrued as any part of his perſonal eſtate; 
being created by themſelves, and to a particular purpoſe ; viz. 
to ſupply the deficiency of the perſonal eſtate,” if it proved 
ſhort to diſcharge. his debts, and legacies: And, that the 
teſtator had in no part of his will or codicils, declared the two 
ſurpluſages ariſing out of his real eſtates to be, or to be taken 
as part of his perſonal eſtate ; but uſed the words perſonal eftate 
throughout his whole will and codicils, as diſtinguiſhing it from 
the two ſurpluſages ariſing out of his real eſtates ;- and without 
this conſtruction, the words interlined in the laſt clauſe [of per- 
ſonal eftate] would have no fignification. —— That it was not 
reconcileable with the words and general frame of the will and 
codicils, that the perſonal eſtate ſhould be made up and com- 
pounded of the three ſurpluſages; and by the words Per ſonal 
eftate, to comprehend and paſs the two other ſurpluſages ariſing 
out of the real eſtate (there being a ſufficient eſtate, as appeared 
by the Mafter's report, to ſatisfy the words per ſonal eftate) and 
create all three one fund, to make up a ſurplus for the fake 
of a reſiduary legatee, who had conſiderable legacies deviſed to 
her out of the perſonal eſtate, would be a forced conſtruction. 
And by the general deviſe to Lloyd, as executor, all was 
deviſed to him; the better ena him to Pay the teſtator's m_ 
and perform the will. 2 7 5 


It was therefore decreed, that the e of the ten years 
term in the manor of Croft, after Foxcroft's mortgage was paid, 
ſhould go to the Lady Drafe, the teſtator's heir at law, as 2 
reſulting truſt, after the perſonal eſtate was firſt applied in the 
payment of debts and legacies ; and that the. ſurplus of the 

money ariſing by ſale of the excepted lands deviſed to be ſold, 
after Lloyd's mortgage thereon was ſatisfied, ſhould likewiſe go 
and deſcend to Lady Drake, the teſtator's heir at law, as 4 


reſulting truſt ; and that his * eſtate thould, in the firſt 
place, 
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ple, be applied i in the payment of his debts and ticks; 
in eaſe of his real eſtate ;. and that no more ſhould be raiſed 
out of the ten years term, than would make good the deficiency 
(if any) of the perſonal eſtate. And on conſideration had of 

the Maſter's report, the Court declared, that there was no 
| occaſion for any fale of the teſtator's real eſtate, directed by the 
will to be fold ; and therefore decreed the executor Lloyd to 


eſtates ſince the teſtator's death; and if there ſhould be any 
ſurplus of the perſonal eſtate, after the mortgages, debts and 
legacies were paid; the Court decreed the ſame in moieties, 
between Mr. Trotman and Sir Jobn Tyrwhitt, in right of their 
ladies. And, foraſmuch as the excepted lands in Croft, 


the ſame) there being ſufficient, without ſuch ſale, to pay the 
teſtator's debts and legacies ; and therefore, Mr. Drake could 


appearing to be the teſtator's deſire and intention, that the 
Lordſhip of 'Croft ſhould be preſerved entire, Mr. Drake 
being his great grandſon ; the Court earneſtly recommended it 


From this decree, Sir Yobn and Lady Tyrwhitt appealed ; 
and on their behalf it was inſiſted, that there was a plain and 


expreſs direction given by the will, that the ſum of 8000“. 
ſhould be raiſed by Lloyd the executor, out of the term deviſed 
to him ; and part of that ſum ſo to be raiſed, was as expreſſly 


Oakley ; no conſtruction therefore, in favour of the heir at law, 
ought to ſuppreſs or ſu perſede ſuch poſitive directions. That 


by the truſtees, in order to give the great grandſon an oppor- 


as well as the manor of Crof? ; and the reaſon of this inten- 
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account with Lady Drake, for the profits of the ſaid real 


were not by the decree to be ſold (no occaſion appearing for 


not become a purchaſor thereof, but the ſame, in conſequence 
of the decree, would deſcend to the Lady Drake; yet, it 


to Lady Drake, to make a ſettlement of the excepted lands; 
ſo as that the ſame, after her death, might come to Mr. Drake 
and the Duke of Mountague reſpectively, after Lloyd's mort- 
gage was paid; with the like limitations and eſtates, as the 
Lordſhip of Crofe was deviſed to then reſpectively by the will. | 


ordered to be laid out in diſcharging the mortgage on Little 


the excepted lands ought, in all events, to be expoſed to fale 


tunity of purchafing them ; for it was plain, by the words of 
the will, that the teſtator intended he ſhould enjoy thoſe lands, 


J. Jekyll. 


J. Mounta- 


. 7 rr 3 e * — 
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tion was expreſſly aſſigned, namely, 40 preſerve the lordſhip of 
Croft fram being mangled. That it appeared by the will, to be 


the teſtator's intention, that the reſpondent Mr. Trotman ſhould 


have no intereſt in any part of his frechold eſtate, or any 
controuling power over it; yet, if the excepted lands were 
not fold, but ſuffered, as the decree ſeemed to direct, to 
deſcend to the heir at law, who was married to Mr. 2 rotman, 
he would have, during the coverture between them, a controul- 
ing power over thoſe lands: And, notwithſtanding the recom- 
mendation given to Lady Drake in the decree, to ſettle the 
excepted lands upon her grandſon Mr. Drake ; ; ſhe might ſell 
or otherwiſe diſpoſe of the ſame to whomſoever ſhe pleaſed, 
tho' he or his guardians ſhould be ever ſo deſirous to become 
the purchaſor thereof. That altho' the teſtator, in one part of 
his will, mentions the overplus to be raiſed out of the real 
eſtate, and in another place mentions the overplus of his per- 
ſonal eſtate ; yet, theſe two expreſſions created no real differ- 
ence: For, as the perſonal eſtate is always deemed. aſſets in 
the hands of an executor, for the performance of the will, 
ſo in this caſe, the overplus ariſing from the lands was bequeath- 
ed to the executor for that very purpoſe; which plainly made 
it aſſets in his hands, and part of the teſtator's perſonal eſtate. 
That by the computation which the Maſter had made, a pretty 
large overplus might remain, after debts and legacies paid, in 


caſe the ſurplus ariſing out of the real eſtate ſhould be be added 


towards increaſing the perſonal eſtate ; and that it ſhould be ſo 
added, Was perfectly agreeable to the expreſs words of the 
teſtator's will, where he ſays, And if the ſale produce an over- 
plus, as I hope it will, and a confiderable one, above the 5oopl. 


and intereſt, 1 ſhall hereafter, in my will, or by a codicil, dire 
the difþ ofing of it. But if the heir at law ſhould. take great 


part of this overplus, by way of a reſulting truſt ; as to ſo 
much, the Court of Chancery muſt be faid to be the diſpoſer, 
and not the teſtator. That there can be no reſulting | truſt for, 
an heir, but where there is ſome failure i in the dil) poſition of 
the ſurplus; but, in the preſent caſe, the ſurplus was fully. 
diſpoſed of, by being plainly given to the executor, and being. 
made perſonal eſtate, to be equyly divided between the teſtator 8. 
daughter and grandaughter. And as to the expreſſion | ia the. 
will, I give the over plus towards Her formance of my will; it 


imported nothing more than chat the bequeſt was not A; to 
— 
4 
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the executor for his on benefit, but to be employed in ſatis- 
fying all the teſtator's debts and legacies, That the deviſe of 
the reſduum to the teſtator's daughter and grandaughter, was as 
much a legacy, as any particular ſam given by the will ; and 
the teſtator's will could not be ſaid to be fully performed, if, 
by any conſtruction in favour of the heir at law, the refduum 
was mop leſs, than the will itſelf had made it. 


of the 10 years term, or to any monies to be raiſed by ſale of 
the excepted lands; for, Lady Drake being the teſtator's heir 
at law, ought not to be diſin herited by doubtful words; but, 
in that capacity, was entitled to whatever real eſtate was not 
expreſſly deviſed away from her. That by the conſtant rules 
of equity, a perſonal eſtate is to be applied, in eaſe of a real 
eſtate, and in favour of the heir, for the payment of debts and 
legacies, unleſs there be expreſs words in the will to the con- 
trary ; but the words of this will, were ſo far from preventing 
ſuck an application of the perſonal eſtate, that it was poſitively 
directed to be ſo applied; and, tho the two mortgages. men- 
tioned in the will, were debts originally contracted by the 
teſtator's ſon, yet, they were now to be taken as the teſtator's 
own debts ; he having not only fo declared in his will, but 
actually received the profits of the mortgaged premiſſes till his 
death, and paid the intereſt of both the mortgages, and a 
conſiderable part of the principal monies. That throughout 
the whole will and codicils, there was not any expreſs deviſe 
of the ſurplus profits of the 10 years term, or of the ſurplus 
monies ariſing: by ſale of the excepted lands, or any declara- 
tion that the ſame ſhould be taken as part of the teſtator's_ 
perſonal ' eſtate: But, theſe two funds were created and raiſed 
by the teſtator, for a particular purpoſe only, viz. the payment 
of his debts and legacies; which purpoſe, when anſwered, or 
if (as the fact was) the perſonal eſtate ſhould prove ſufficient 
to pay the ſame, the two funds, which were only proviſionary 
and raiſed out of the real eſtate, ought, by way of reſulting 
truſt, to belong to the heir at law. That the teſtator had 
clearly diſtinguiſhed between the two ſurpluſages, ariſing by 


the 1 10 years term and the excepted lands, and the ſurplus of 
his 


a * 
1714. 
— 


On che part of the Wenn it was contended, that the E. Nonthey. 
appellants were not entitled to any part of the ſurplus profits J: Pratt. 


Decree 
reverſed. 


Jour. vol, 19. 


p- 685. 


codicils, but by interlining with his own hand, the three words 
Le perſonal eftate] which muſt be intended of ſuch perſonal 
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his perſonal eſtate; not only by the words of his will and 


eſtate only, as was ſo in its own nature, and not by conſtruc. 
tion ; and, the very making of this interlineation by the 
teſtator, ſeemed to be intended to prevent the preſent queſtion, 
And laſtly, that the reſpondents, in compliance with the 
recommendation of the decree, had ſettled the muß lands 
accordingly. 


Bur, after hearing counſel on this appeal, it was oxDERED 
and ADJUDGED, that ſo much of the decree complained of, as 
directed, That the debts owing by the teſtator, on the 
«© mortgages to Foxcroft and Lloyd, as well as his other debts, 
«© ſhould, in the firſt place, be paid out of his perſonal eſtate; 
<<. and, that nothing ought to be raiſed by or out of the profits of 
*© the manor of Croft, deviſed to Lloyd for ten years, on truſt to 


, raiſe thereout 8000/7. for the purpoſes mentioned in the faid 


<< teſtator's will; or by ſale of the excepted parcels in Croft, 
„% which were compriſed: in Lloyd's mortgage, for ſatisfying 
<6 the ſeveral mortgages by the will directed to be ſatisfied 
«© thereout, or increaſing the dividend between the Lady Drake 
„and the Lady Tyrwhitt,” ſhould be reverſed: And it was 
further ordered and adjudged, that the profits of the truſt- 
term of ten years, not exceeding 8000/7. ſhould be applied, in 
the firſt place, to ſatisfy what remained due on the mortgage 
of Little Oakley, to Elizabeth Foxcroft ; and that the ſurplus 
of ſuch profits, as alſo the profits of the ſaid excepted lands 
in Craft, compriſed in the mortgage to Lloyd, until ſale thereof, 
and the ſurplus of the money ariſing by ſale of the ſaid except- 
ed lands, after ſatisfaction thereout in the firſt place, of what 
remained due on Lloyd's mortgage; ſhould be conſidered as 
part of the perſonal eſtate of the teſtator, and go in augmen- 
tation thereof, and for increaſing the dividend to be made 
between Lady Drake and Lady Tyrwhitt : And the Court of 
Chancery was accordingly ordered, to direct a ſale of the aid 


excepted lands ; preſerving nevertheleſs, the right of pre- 


emption thereof to the reſpondent Mountague Gerrard Drake, 


according to the teſtator's will; and to give ſuch other direc- 


tions in purſuance of this order, as ſhould be juſt. 
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2 Mun Darbiſn, Leſſee of 0 Plain uff 
Dbomas Long, =' = 


in Error. Caſe 114. 
hn Beaumont, E R and De- 


'” ,othy, Lis Wife, \ {Defendants . DE 
Va-B3 e, . . 


fOHN Speccot, being ſeiſed in fee of the manor of Penheale, 1 Wms. 229. 
and divers other manors, lands, tenements and -heredita- 10 py. 
ments in the counties of Cornwall and Devon, of about 600/. Viner, vol. 8. 
fer ann, made his. will on the 19th of Auguſt, 170 3, and 4 ge 4 
thereby deviſed as. follows: I give, deviſe and bequeath to 33% 3: 


cited in 


* my couſins, John Sparke and Jonathan Sparte, and to the Vern. 735. 
* ſurvivor of them, all my manors, lands, tenements and 9 
« hereditaments, for the term of 21 years, for the payment Remeindert, 
« of my debts, funeral and legacies, with power to leaſe for "I 
4% lives, for payment thereof; and after payment, the term to 
Fl ceaſe: And after the end, or other ſooner determination of 
; « that eſtate, I deviſe the ſaid manors and premiſſes to the 
« firſt, ſon, of my body, lawfully to be begotten, either born 
« in my life-time, or after my deceaſe, and to the heirs male 
« of the body of ſuch firſt ſon, lawfully iſſuing : And for 
« default of ſuch iſſue, to the heirs of my body, lawfully to 
«© be begotten, either born in my life-time, or after my deceaſe: 
« And for default of ſuch iſſue, to John Sparke, for the term 
bs of 99 years, if he ſo long happen to live, without impeach- 
« ment of waſte ; remainder to the firſt ſon of Fohn Sparke, 
0 A to be begotten, and to the heirs male of the body 
Hof ſuch firſt ſon; and, for default of ſuch iſſue, to the 
« „ ſecond, third, fourth, and all and every other ſon and ſons 
of the body of the ſaid John Sparke, lawfully to be begot- 
ten ſucceſſively: And for default of ſuch iſſue, the remain 
der of all the ſaid manors to Fonathan Sparke, for the term 
« of 99 years, if he ſo long live; and after his deceaſe, to the 
55 rl ſon of the body of the ſaid Jonathan Sparke, lawfully 
© to be begotten, and to the heirs male of the body of ſuch 
© firſt ſon; and for default of ſuch iſſue, to all and eyery other 
J. — ſon 
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„ ſon and ſons of the ſaid Jonathan Sparke, ſucceſſively 1 in 
<< tail male: And, for and in default of ſuch ſue, J give, deviſe 
4 and bequeath, the remainder of all my faid eſtate to the heirs 
«© males of my aunt Mrs. Elizabeth Long, wife of Richard 
Long, Clerk, lawfully begotten : And, for default of ſuch iſſue, 
«© the reverſion and remainder of' all my faid lands and eſtate, 
„ to be and remain to my own right heirs.” The teſtator then 
gave an annuity of 150/. to the defendant Dorothy Beaumont, 
his ſiſter, for her life, and 500/. a-piece to her children, and 
ro0ol. if but one child; he alſo gave 1001. to his aunt 
Elizabeth Long, 5o0l. to her children, and ſeveral other legacies 


to different perſons. 


On the 25th of Auguſt, 1704, the teſtator died without iſſue; 
whereupon Fobn Sparke and Fonatban Sparke entered, and were 
poſſeſſed of the premiſſes by virtue of the deviſe for 21 years; 
but on the 15th of November and 2oth of December following, 
they reſpectively died without iſſue; and upon the death of 
Jane. who was he ſurvivor, the defendants entered. 


In Trinity term 1707, Thomas Long, who was the eldeſt ſon 
of the teſtator's aunt, E/izaberh Long, exhibited his bill in 
the Court of Exchequer againſt the defendants, for an account 
of the rents and profits of the eſtate, and to be let into, and 
quieted in the poſſeſſion thereof: And, on hearing this cauſe, 
the Court directed an ejectment to be brought by the plaintiff 
againſt the defendants, to try the title at law. 


This ejectment being ' accordingly brought, was tried at 
Launceſton aſſizes on the 29th of March, 1710, before Mr. 
Baron Lovell; when the jury found a ſpecial verdict, ſtating 
the teſtator's will, verbatim ; that on the 25th of Auguf, 
1704, he died ſeiſed, without iſſue of his body; that John and 
Jonathan . Sparke entered, and were poſſeſſed by virtue of the 
deviſe to them for 21 years, for payment of debts, funeral, 
legacies and coſts; that they levied and received ſufficient 
ſums of money to pay all the debts, legacies, and funeral 
expences of the teſtator, together with their coſts ſuſtained 
in and about the ſaid truſts ; that the eftate and term of 21 
years was thereby determined ; that John Sparke and 
Jonathan Sparke, both died without iſſue; that the de- 

3 fendant 
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ſondant Dorothy Beaumont, Was the ſiſter, and next heir at law. 
of the teſtatos : that Jobn Beaumont and Dorothy his wife, 
in right of Dorothy (the term of 21 years being determined) 
entered and were ſeiſed, prout lex poſtulat ; that Eligabeth 
Long, aunt of the ſaid teſtator, in his will. named, at the time 
of making the ſaid will, had three ſons of her body lawfully 
begotten, and no more; — that Thomas Long, the leſſor of 


that the ſaid Elizabeth Long was till living; — that after 
the death of the teſtator, and the determination of the faid 
term of 21 years, and the death of John and Tonathan 


Thomas, Long entered and demiſed to the plaintiff Darbiſon, 


who entered and was Nagel. and W the defendants ejected 
bin Ec. = 


The ei queſtion upon this verdict, was between the 
defendant Dorothy, who claimed as heir of the teſtator, and 
Thomas Long, the leſſor of the plaintiff, who claimed under 
the will, as being the perſon deſigned therein, by the limitation 
to the heirs male of the body of Elizabeth Long, antecedent 
to the limitation to the teſtator's right heirs; and after ſeveral 
arguments in the Court of Exchequer, all the Barons (exce ; 
Mr. Baron Bury) were of opinion, that the leſſor of t 
plaintiff had a good title under the will, and gave 0 
accordingly. 


But, upon further argument, on a writ of error in the Ex- 
chequer Chamber, before the Lord Chief Juſtice Parker, and 
the Lord Chief Juſtice Trevor; this judgment was reverſed. 


Hereupon, the plaintiff brought his writ of error in Parlia- 
ment; and on his behalf it was ſaid, that the ſingle objection 
taken to his title was, emo eft heres viventis; and that Mrs. 
Long being living, there could not, in propriety of ſpeech, be 
any heir male of her body begotten, to take by this will : But, 
to obviate this objection, it was inſiſted, that the leſſor of the 
plaintiff was the perſon deſigned by the teſtator to take, under 
the appellation of the heirs male of the body of his aunt Eli- 
zabeth Long, lawfully begotten; and that the intent of the 
teſtator by this deviſe, was to be collected not only from the 


words 
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the plaintiff, was the eldeſt ſon of the ſaid Elizabeth Long. 


Sparke, and before the time laid in the declaration, the ſaid 


P. King. 


J. F. Aland. 
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_ words of the deviſe itſelf, but alſo from the ſeveral other 9 parts 


— 


of the will. That the word Heir has, in law, ſeveral ſignifica. 
tions; in the ſtricteſt ſenſe, it ſignifies one who ſucceeds to 2 


dead anceſtor; but it alſo ſignifies, in a more general ſenſe, an 


berr-apparent, which ſuppoſes the anceſtor to be living; ; and 
in this latter ſenſe, the word heir is frequently uſed in ſtatutes, 
law books and records. As therefore the law gives ſever] 
ſenſes to this word, it would be hard in the preſent caſe, to 
expound it in the moſt ſtrict and rigorous ſenſe, which would 


deſtroy great part of the will; when by law it might have 
another ſenſe, which would fopport! the whole will, and the 


manifeſt deſign of the party. That the intent of a teſtator, is 
the principal rule for the expoſition of a will; becauſe he is 


excuſed from uſing the ſtrict and proper terms and phraſes of 


the law, and is at liberty to uſe ſuch expreſſions as he pleaſes; 


for, if they be ſuch as ſufficiently declare his intent, it is enough; 


and that intent ſo expreſſed, ſhall take place, if by any poſſibility 
it can be made conſiſtent with the rules of law. Now here, 
the teſtator took notice, that the ſons of his aunt Elizabeth Long 
were living, by giving them legacies, and thereby he excluded 


all future heirs ; he alſo took notice that Elizabeth Long, the 


anceſtor, was likewiſe living, by giving her a legacy; and 


therefore he could not intend, that the firſt ſon ſhould take as 


heir Hrictly, that being impoſſible in the life-time of the 
anceſtor ; but, as heir-apparent he might, and was clearly in- 


tended to take. He gave his heir, the defendant Dorothy, an 


annuity, and did not intend ſhe ſhould have the whole eſtate, 
until failure of iſſue male of his aunt Long; and therefore he 
expreſlly deviſed the lands to his own right heirs, in default 


only of the heirs male of the body of his aunt Long; ſo that 


the intent was ' manifeſt, that the apparent heir male of her 
body (who is the leſſor of the plaintiff) ſhould take before his 
heir general, who is the defendant Dorothy ; and that ſhe ſhould 


take no more than the annuity, ſo long as there ſhould be iſſue 
male of his ſaid aunt. That by this conſtruction every part of 
the will ſtood and was conſiſtent, no rule of law was broken, 
and the word heir was taken in a ſenſe which the law allows; 


but if a different conſtruction ſhould take place, ſeveral parts, 
and ſome whole lines together, of a very ſenſible will mult de 
expunged, and the heir at law muſt take againſt the expreſs 


meaning of the teſtator. That this caſe ſeemed to be the ver) 
ſame 
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ſame as the caſe of Burcbett and Durdant *, which "ee" formerly 


been diſputed under the name of omg and Richardſon , 
where a deviſe to the heirs male of the body of | Robert Durdant, 


then living, was "adjudged in Weſiminſter-Hall, and twice 
affirmed in Parliament t, to be a good limitation to George, 
the eldeſt ſon of Robert Durdant, tho' Robert Durdant was 


male of the body of Robert Durdant, then living, and the 
heirs male of the body of Elizabeth Long, lawfully begotten ; 
the words then begotten, being tantamount to the words then 
living. For theſe reaſons, it was conceived, that the firſt 


judgment was rightly given; and that therefore, the et 


of reverſal ought to be reverſed. 


On the other ſide it was argued, that the right of | the 
defendant Dorothy, who was the teſtator's heir at law, was in 


its nature favourable, and conſtantly ſupported by the common 


law of England; and that all deviſes which diſinherit an heir 
at law, ought to receive a ſtrict conſtruction. That in order 
to make the deviſe in queſtion good to the leſſor of the plaintiff, 
it muſt either be conſtrued a contingent remainder; or the 
words heirs male, muſt be taken as a deſcriptio perſone lo as to 
veſt the remainder in him: Now it could not be good as a 
contingent remainder, becauſe there was no freehold to ſupport 
it, all the precedent eſtates being for years ; and even if it were 
good as a contingent remainder in its original creation, yet 
Elizabeth Long being living at the teſtator's death, the leſſor 
of the plaintiff could not take; for it is a ſtanding rule in law, 
that all contingent remainders muft veſt, either during. the 
particular eftate, or at the inſtant when the particular eſtate 
determines, otherwiſe they are void; and as Elizabeth Long 
was living when the particular eſtate determined, Thomas, her 


ſon, could not take as heir, for nemo eſt heres viventis. Neither 
could this deviſe be good as a defignatio or deſcriptio perſone, for 


that is ſuch a deſcription as is vice nominis: The word herrs did 


not agree with the perſon pretended to be deſcribed, he was 
not heir of Elizabeth Long, nor could be, whilſt ſhe was living: 
That heirs, being a legal term, can be underſtood only in a 


legal ſenſe, unleſs ſome other word or words accompanying it 


determine the ſenſe otherwiſe, as heir-apparent, or heir now 
living, but the word begotten doth not determine the ſenſe 
Vor. I. Tk - __ otherwiſe, 
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living; for, there could be no great difference between the heirs 
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id. p. 554. 


J. Jekyll. 
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5 otherwiſe, becauſe heirs: Sgorlen, and 20 5% begotten, Have the 
== ſame legat conſtruction; and there did not appear any intention. 


JuDGMENT 


in the teſtator, to corifirie this deviſe to the iſſue male of 
Elizabeth Long, then living, much leſs to Thomas E eng only, 
who would take as the petſon here deſcribed. For theſe, and 
ſeveral other weighty reaſons: and authorities in law, the deviſe, 
under which Thomas Long claimed, was adjudged. to be à void 
| deviſe; and that the lands deſcended to the defendant Derothy, 
as the heir at law of the teſtator: And therefore it was hoped, 
ct this JED _ "gr would be affirmed. | 


Fb after hearing eounſel on this writ of error, it was 


Jour vol. 19. ORDERED and ADJUDGED, that the judgment of reverfal given 


in the Exchequer Chamber, ſhould be reverſed. 
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I Wms. 251, 


$97. Ca. 14. 
608. ca. 3. 


Jane, Tooker Adminiſtrator of Thomas Ref 
une, Eſq. deceaſed, x tn N arm 


ig9th June, 1714. 


N 1708, Edward, Earl of FJerſey, purſuant to an act of 
Parliament, 6 Ann. paid into the receipt of the Exchequer, 
— whereby he became intitled to an annuity of 400 J. per 
ann. for 99 years, commencing from the 25th of March, 1708; 
and had four ſeveral orders delivered to him, for the payment of 
1007. each, dated the 23d of December, 1708, and numbered 


545, 546, 547, and 548. 


On the 2d of May, 1709, the Earl aſſigned all his intereſt 
in, theſe four annuity orders, for the reſidue of the ſaid term, 
to Thomas Thynne, Eſq. who having borrowed of the appellant 
zool. did on the 7th of Fuly following, by deed poll, aſſigu 
to him the ſaid four orders, for the remainder of the ſaid term; 
but by an indenture of defeazance, dated the ſame day, the 
appellant covenanted, that upon being paid the ſaid 5000 /. and 


_ intereſt, on the 8th day of January then next, he would aſſign 
and 
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and transfer the ſaid, annuity orders, and all his intereſt therein, 
and all benefit and advantage ariſing thereby, unto the ſaid bs of 
Thomas Thynne, his executors, Cc. for all the remainder of 
the term then to come, free from incumbrances : And by 
this deed, 'Mr. Thynne covenanted to. pay. the money at the 
time limited. | 

In April, 1710, Mr. Thynne died, W having paid any 
part of this 5000 1.; and the reſpondent having taken out 
letters of adminiſtration, with the will annexed, the appellant 
frequently, in the courſe of two years afterwards, applied to 
him for payment of the principal- money and intereſt; in- 
timating, that unleſs the ſame was paid, he ſhould be under 
the neceſſity, according to the conſtant practice in ſimilar caſes, 
of ſelling the annuity orders on the Exchange, and accounting 


with him for the ſurplus, if 1 after ſatisfaction of his 
own demand. 


Theſe applications proving ineffectual, and the annuities be- 
ginning to ſink in their value; the appellant, by a letter dated 
the 24th of Marcb, 1711, gave notice to the reſpondent, that 
he ſhould proceed to ſell them at the Exchange, on Wedneſday 
the 2d day of April then next; and defired him to attend at that 
time, to ſee that they were ſold for the higheſt price the market 
would then yield. But when the day came, the reſpondent 
earneſtly deſired that the ſale might be poſtponed to the Monday 
following; and underneath an atteſted copy of the appellant's 
letter of notice, wrote the following words: — My. Wilſon, I 
dire you would ſuſpend the ſale of the annuities till Monday 
next, and you'll very much oblige your very humble ſervant, 


James Tooker. | 


The money not being paid, nor any further delay requeſted, 
the annuities were, on the 7th of April, 1712, fold by an 
eminent broker on the Exchange, for the higheſt price which 
they were then worth ; and the appellant having rendered a fair f 
account of the produce, there appeared a balance due to him, 
in reſpect of his principal money and intereſt, of 170. 7s. ; 
and for which he brought an action upon the covenant. ö 


j 
But | 
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— haut the value of theſe annuities afterwards riſing, che e. 
— ſpondent, inſtead of paying the balance, brought his bill jw: 
Chancery againſt the appellant to redeem; upon a ſuggeſtion,” 

that the tranſaction was in the nature of a mortgage of land, 

and that the equity of redemption had not been forecloſed, as it 

ought to have been, previous to the ſale. - 9 


To this bill the defendant, by his anſwer, inſiſted, that 
government ſecurities were in the nature of pawns, and might 
be ſold without a forecloſure, as in the caſe of land; that it had 
been the conſtant practice ſo to do, and that the ſale being, in 
this caſe, deferred to the time which the plaintiff himſelf had 
deſired, and no further delay aſked for, and the annuities being 
ſold for the moſt that they were then worth; he ought to be 
concluded by ſuch we” 1.5 


| On the 2d of uh, 1713, Se cauſe was heard before the Lon 
Chancellor Harcourt; who was pleaſed to declare, that he 
conceived annuities iſſuing out of the Exchequer, to be yery ö 
different in their nature from common ſtocks, whoſe value 
depended upon imagination, rather than the real intrinſic worth 
of them ; but that exchequer annuities, were a certain ſecurity, 
carried a conſtant intereſt, and ought to be confidered of the lame } 
nature as land, and a mortgage thereof as a mortgage of land: 
And therefore decreed, that the defendant ſhould procuf 
annuities of the like value on the ſame fund, to be aſſigned i 
the plaintiff, upon his paying the principal- money and intereſt 
due on the mortgage; and that the defendant ſhould account 
'L before a Maſter, for the annual income of the annuities, but 
' ſhould not be allowed his coſts to that time. 


8. Cowper. From this decree the defendant 1 and on his behalf 
N. Lechmere. it was argued, that annuities in the Exchequer could not be 
ſaid to differ materially from other ſtocks, the Parliament 

having provided a conſtant intereſt for all government ſecurities, 

as well as for theſe annuities ; there was indeed ſome difference 
between them reſpecting the principal-money, but this dif- 

ference was much to the advantage of the ſtocks ; for there, 

1 the principal was to be re-paid entirely, whereas the principal } 
| of the annuities wore out by time, and conſequently decreaſed 
in value; and in this caſe, the funds appropriated for pen 
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of theſe annuities, being chiefly the remnants or ſurpluſages of W 
other funds, had proved ſo deficient, and were ſo uncertain, Gm 
that the exchequer annuities had been more fluctuating in value, 

and had ſunk more from their original price, than any other 
government ſecurity whatever. That if the preſent decree 

ſhould ſtand, great inconveniencies muſt ariſe to merchants and 

other traders; whoſe eſtates often conſiſting chiefly of annuities, 

and other government ſecurities, it had been much to their 
advantage that on any ſudden emergency, they could readily 

borrow money Yor a ſhort time, near to the full value of ſuch 
ſecurities; but this would be. impracticable for the future, 

becauſe no perfon would lend, if, after the money became 

payable, the fecurity muſt be forecloſed, like a mortgage of 

land: Beſides, under the ſanction of this decree, many perſons 

might be induced to bring bills in Chancery, to redeem. their 
annuities, and other government ſecurities, which had been 
previouſly ſold for the full value, at the time of ſuch ſale; and 

by this means, an infinite number of ſuits might be occaſioned. 

That it has always been the known and conſtant practice, 

in the caſe of mortgages of ſuch ſecurities, where the money 

has been negleQed to be paid at the time ſtipulated, to proceed 

to a ſale on giving eight or ten days notice; yet theſe annuities 

were not ſold, till above two years after the money became 
payable; and after all reaſonable application had been uſed in | 
the mean time, to obtain ſatisfaRion of what was due without 
ſelling. And notwithſtanding they were fallen in value below 
what was due to the appellant, yet the ſale was deferred to the 
day that the reſpondent himſelf had appointed; beyond which, 
it was not even pretended, that he ever deſired any further 
delay; nor was there the leaſt proof or ſuggeſtion, that they 
were not ſold for the moſt they were then worth. That 
theſe annuities were perſonal aſſets, and being as ſuch liable 
to the . teſtator's debts, it was the reſpondent's duty, as his 
adminiſtrator, to have ſold the ſame for the payment thereof, in 
caſe they had been in his own hands; and if ſo, ſurely the 
appellant, to whom they were pledged, ought not to ſuffer 
for having done, what in juſtice and equity the reſpondent 


himſelf 9 68 to have dane, for Den of the appel- 
lant's debt. | 
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Caſe 115. 
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The printed caſe on the part of the reſpondent, appears to 
be ſigned, as in the margin; but it contains not a fingle reaſon 
in ſupport of the decree. 


ACCORDINGLY, after hearing counſel on this appeal, -it waz 
ORDERED, and ADJUDGED, that the decree therein complained 
of, thould be reverſed z and that the appellant ſhould accaunt 
with the reſpondent, for all ſums of money received by the 
appellant, either by fale of the annuities, or out of the Exche- 
quer, by virtue thereof; and on payment by the reſpondent of 
what ſhould remain due to the appellant on ſuch account, for 
principal and intereſt, together with his coſts, to be taxed, by 
the Court of Chancery, in ſuch time as that Court ſhould limit; 
the appellant was injoined from proceeding 2 the reſpon- 
dent in the action of e covenant or otherwiſe *. 


Jeremiab Browne, = — - Appellant. 
Thomas Mitton, 3 —Reſpondent. 


23d Fune, 1714. 


OHN Mitton, was ſeiſed in fee of a mefluage, tan-houſe, 
and lands, in Clunton, in the county of Salop ; and, by 
articles dated the 14th of April, 1687, previous to the marriage 
of his ſon William, with Alice Bolton, in conſideration of the 
intended marriage, and of 170/. the portion of Alice, he 
covenanted to ſettle the ſaid premiſſes to the following uſes ; 
viz. One moiety to the uſe of William and Alice, for their 
lives, and the life of the ſurvivor of them ; and after the death 
of the ſurvivor, to the uſe of the heirs of their two bodies; 


— 
* * —_ tt. Att. * oe. r 
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® Mr. Pere Williams, in his report of this caſe, makes Wilſon the adminiſtrator 
of Thynne; whereas, Wilſon was the lender of the money, and Tooker, the admini- 
ſtrator of Thynne, the borrower. He alſo ſays, the lender dying ſuddenly, the defen- 
dant, . his adminiſtrator, fold the annuities at the Exchange by a ſworn broker ; but this 
is clearly a miſtake, for Wilſon the lender, appears to be the party proſecuting 
the appeal. That reporter is likewiſe miſtaken in his chronology ; for he has 
placed this caſe among the determinations in Trinity term, 1514, which is ex 


one year too late. 
7 and 
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and the other moiety, to the uſe of the ſaid Millium, for life; 
with remainder to the uſe of the heirs of the bodies of William 
and Alice. 


By indentures of leaſe and releaſe, dated the 1 5th and 16th of 
the fame month, John Mitton conveyed the premiſſes to the uſes of 
the articles; ſave only, that by ſome miſtake in the wording of 
this ſetttement, Alice was made only a bare tenant for life, in 


of ſuch moiety, as by the articles was ſtipulated. 


8th of November, 1695, John Mitton and Wilkam his ſon, 
mortgaged the lands fo fettled to one Feremiah Bright, for 
ſecuring the payment of 100/. and intereft ; but after payment 
thereof, it was declared, that the faid mortgaged premiſſes 
ſhould be to the uſe of the ſaid William Mitton, for his life; 
remainder to John, his eldeft ſon, and the heirs of his body; 
remainder to Thomas, his ſecond ſon (the reſpondent) and the 
heirs of his body, with other remainders over. 


Alice, the wife of William Mitton, never joined in this 
mortgage; and in November, 1698, Bright, the mortgagee, 
aſſigned all his eftate and intereſt to one Evans, in traſt for one 
Thomas Browne ; which aſfignment recited the mortgage, and 
was drawa and prepared by the appellant. 


William Mitton becoming ſoon afterwards diſtreſſed in his 
circumſtances, was prevailed upon by the appellant, in con- 
fideration of 1004. to ſell him ſeveral parcels of the ſettled 
lands, of about 11/7. per ann. which lay contiguous to his own 
eſtate; and in October, 1699, the ſame were conveyed to him 


compriſed in Bright's mortgage, the appellant, in order to fortify 
his title, took an aſſignment of that mortgage from Evans and 


2d of November following, in conſideration of 1237. 
At the time of executing the mortgage to Bright, Villiam 


Mitton levied a fine of the premiſſes; and he was afterwards 
prevailed on to levy another fine thereof, to corroborate the 


the moiety limited to her, inſtead of being a joint-tenant in tail 


By other indentures of leaſe and releaſe, dated the 7th and 


accordingly: But, as theſe lands were part of the premiſſes 


Browne, by indentures of leaſe and releaſe, dated the 1ſt and 


appellant's 
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appellant's purchaſe ; but Alice, the wife, was no party to either 


of theſe fines. 


In 1708, Villiam Mitton died, leaving Alice his widow, with 
five ſons and two daughters; and ſoon afterwards the widow, 
together with John, her eldeſt ſon, exhibited their bill in 
Chancery againſt the appellant, in order to ſet aſide the fail 
conveyance of October, 1699, as having been fraudulently 
obtained ; and, that they might * the eſtate according to the 
marriage- articles. 


The appellant thereupon exhibited his croſs bill, to forecloſe 


the equity of redemption of the mortgaged premiſſes; to have 


his purchaſe of part thereof confirmed; and to compel the 
widow to come to a diviſion of the lands, in reſpect of the 
moiety which ſhe was entitled to for her life. 


On the 13th of November, 1711, theſe cauſes were heard at 
the Rolls; when his Honour declared, that the ſettlement or 
limitation of the equity of redemption of the lands in Bright's 
mortgage, was not voluntary, but founded on the marriage- 
articles; and, that the plaintiff John ought to be admitted to 
a redemption of the lands contained in that mortgage, on pay- 
ment of what the defendant had really and 4ond fide paid on 
taking the aſſignment thereof, with intereſt for the ſame, after 
diſcounting the profits of the lands; and therefore it was 
decreed, that the defendant ſhould account for what profits he 
had received out of the lands in the ſaid mortgage; and, upon 
the plaintiff John's paying what the Maſter ſhould ſtate to be 
due to the defendant on account of the {aid mortgage, he ſhouid 
re-convey the mortgaged premiſſes to the plaintiff on; and 
the Maſter was directed to inſpe&t the defendant's purchaſe 
deeds, and to examine and certify what lands were compriſed 
therein; and alſo what money the defendant really paid or 
advanced to or for the ſaid William Mitton, the plaintiff's 
father; and upon the Maſter's report, ſuch further order 
ſhould be made touching the defendant's ſaid purchaſe, a 
ſhould be juſt. 


The defendant, being diſſatisfied with this decree, applied 
for, and obtained a rehearing before the Lord Keeper Harcourt, 
| | Hh 1 on 
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on the 18th of May, 1712; when it being admitted, that the 
whole eſtate was compriſed in the mortgage made to Brigbt; 
it was ordered, that only ſo much as the defendant paid on 
taking the aſſignment of Brights mortgage, was to be re- paid 


with intereſt; and that ſo much of the decree as directed the 


Maſter to look into the defendant's purchaſe deeds, and to 
certify what lands were compriſed therein, and whether all or 
any, and what part of the lands contained in Br:ght's mortgage, 


were compriſed in the defendant's purchaſe deeds, and alſo to - 


examine and certify, what money the defendant paid to, or 
advanced for the plaintiff's father, ſhould be diſcharged : And 
that the defendant's croſs bill, touching thoſe matters, ſhould 
be diſmiſſed; but his Lordſhip did not think fit to * coſts to 
either party, in either of the cauſes. 


Before this decree was 8 up, the plaintiff Jobn TAY 
died ; whereupon the preſent reſpondent Thomas, became en- 
titled to the mortgaged premiſſes; and having accordingly 


revived the ſuit, was proceeding to carry the decree into execution. 


But the defendant thought proper to appeal from both decrees; 
inſiſting, that the limitation in Bright's mortgage, on which 
they were founded, and to which Alice the wife was no party, was 
voluntary ; it being entirely in the power of William Mitton to 
create ſuch limitation or not, and no conſideration was men- 
tioned in that deed, to raiſe ſuch uſes or limitation. That by 
the decrees, the limitation was declared to be founded on the 
marriage-articles ; ; whereas the ſettlement itſelf was executed 
before the marriage, in purſuance of, and by all the parties 
to the articles; and the fines afterwards levied by William 
Mitton, barred the intail, as well in the ſettlement as in the 
articles. And that the appellant being in poſſeſſion by virtue 
of his purchaſe, the mortgage being only aſſigned to protect the 
purchaſe, ought not to have been decreed to account for the 
profits of the purchaſed lands, received in William Mitton's 
life-time ; for, he being by the limitation in Brights mortgage, 
tenant 5 life, had power to diſpoſe of the profits as he pleaſed, 
during the continuance of that eſtate. 


. 
1714 
— 


J. Pratt. 
N. Lechmere. 


On the other fide i it was contended, that the limitations of J. Jekyll. 
the equity of redemption in Bright's mortgage, being founded 8. Mead. 


Vor. I. -— 0M 


upon, 


Decarres 
athrmed. 


Jour. vol. 19. 
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leaſehold lands, called Demeſnes, or over-lands, and partly of 


ſeveral and diſtinguiſhed rents, e in the whole to 491. 


tended purchaſe, being founded in fraud, ought not to ſubſiſt; 


Melle, deſigning to advance the revenues of his biſhoprick, 
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upon, ahd conſonant to the marriage-articles, were not voluntary; 
and that the appellant having notice of thoſe articles, by taking 
an aſſignment of that mortgage, and a full knowledge of the 
ſettlement, the lands therein compriſed ought not to be fubje& 
to any other of his claims, but the mortgage. That his pre- 


and that having got into poſſeſſion of the eſtate in a very 
unfair manner, he ought not to avail himſelf thereof to the 
reſpondent's prejudice, who was a n for a valuable 
conſideration. | | 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed, 
and the decree and confirmation thereof, therein complained 
of, atfirmed. 


C " 
N 1 - . — .. 


Thomas Dyke, E * Gufavus 7 enner, 
and Robert Rerflake, = = "| appellants 


The Right Reverend Father in God, Refoond 
G " by Lord Biſhop of Bath and wat e Fo ent. 


yOu May, 1715. 


THE reſpondent was ſeiſed, ure epiſcopatus, of the manor 
of Bockland, in the county of Samer ſet, conſiſting partly of 


copyhold lands: And anciently, the whole manor, both 
demeſnes and copyholds, were granted by the Biſhops of the 
fee to Lords farmers, in truſt for the tenants thereof, for 21 
years, or three lives; and theſe tenants held their eſtates, under 


359. 4d. per ann. 
In 1619, Dr. Arthur Lake, the then Biſhop of Bath and 
refuſed, on renewing the leaſe of the manor, to demiſe the 


whole, as had been uſually done; and excepted thereout all 
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the demeſnes or leaſeholds, being of the ancient yearly rent of 
421. 115. 14. but of the improved value of 500 J. per ann. 

and upwards ; and yet he reſerved, in the new leaſe, the full 
ancient rent of 494. 3s. 4d. He declared however, that this 

reſervation was only made, to prevent any queſtion which might 
ariſe touching the validity of the leaſe, in caſe leſs had been 
reſerved than the full old rent; and therefore he agreed, not- 
withſtanding the reſervation, to accept, and did accordingly 
accept, the yearly ſum of 16/7. 125. 3d. which was the pro- 
portional part of the rent, for and in reſpect of the copyholds, 


excluſive of the leaſcholds, in full ſatisfaction and diſchargo _- 


the whole reſerved rent of 491. 35. 4d. 


In order to ſettle the eſtate of theſe copyhald tenants, and 
that they might not in future ſtand chargeable to ſucceeding 
Biſhops, with mare than this proportional rent of 161. 125. 3d. 
two bills were, by the advice and direction of Biſhop. Late, brought 
into Parliament in the 18th and 21ſt years of James I, to enable 


the Biſhop and his ſucceſſors, to grant leaſes of the manors 


with the above exception, reſerving thereon the yearly rent of 
16/. 125. 3d. only; but the enſying death of the Biſhop, and 
the then ſituation of public affairs, prevented theſe bills from 
being paſſed. | 


Dr. Laud, who ſucceeded Dr, Late in the biſhoprick, by an 
inſtrument under his hand and epiſcopal ſeal, dated the 21ſt of 
September, 1627, ſtating at large the above tranſaction in the 
time of his predeceſſor, and the benefit which had accrued to 
the biſhoprick by this ſeverance of the demeſnes from the copy- 
holds; and, in order to quiet his copyhold tenants and their 
families, did teſtify and declare, that he would yearly accept 
the ſaid ſum of 16/7. 125. 34. being as much as ought to be 
paid ; and, upon receipt thereof, would give full diſcharges for 
the whole 49 J. 3.5. 4d. ; not doubting, but his ſucceſſors would 
be induced likewiſe, to have the ſame regard to the copyhold tenants, 
by not exacting the whole 491. 38. 4d. but would be content to 
accept the ſaid 161. 128. 3d.; and the rather, in reſpe& no 
prejudice did ariſe, nor any diminution of rent by ſo doing ; 
but the full rent of the ſaid manor would be payable and iſſuing 
out of the ſaid mene or over-lands, and the copyhold 


tenements. | . | 
2 | The 
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ſimilar declarations, reſpecting the rent payable by theſe copy. 
hold tenants, becaufe the full rent ſtill continued to be reſerved 
upon every new leaſe ; namely, Biſhop: Pierce, on the gth of 
December, 1662; Biſhop Creighton, on the 8th of September, 
1671 ; Biſhop Mew, on the zd of October, 1682; and "oy 
Kidder, on the roth of December, 1698. 


0 Biſhop Kidder, by leaſe .dated the. gth of December, 1698, 
demiſed- the manor, with the exception of the demeſnes or 
over-lands, to the appellants for three lives, reſerving the 
whole rent of 49/. 3s. 4d.; but he nevertheleſs accepted the 


proportional rent of 16/7. 125. 3d. Rt all the time egy he 


afterwards continued in the ſee. 


In 1703, \he was ſucceeded by the reſpondent ; Who was 
thereupon attended with the ſeveral declarations executed by his 
predeceſſors for near 100 years back, and had copies thereof 
left with him; but he refuſed acceding to that equitable mode, 
and- infiſted on being paid the whole rent reſerved by Biſhop 
*Kidder's leaſe ;* which the appellants,, not thinking them- 
ſelves warranted, as truſtees, in ſubmitting to; the reſpon- 
dent, in Hilary term 1710, filed his bill in the Exchequer 
againſt the appellants, to recover the arrears of the ſaid reſerved 
rent of 49. 3s. 4d. and to compel them to execute a new 
counterpart of Biſhop K:dger's leaſe upon a ſuggeſtion, that 
the former counterpart was loſt. | 


Hereupon the appellants, on behalf of themſelves, ard the 
reſt of the copyholders of the ſaid manor, exhibited their crols 
bill, to be relieved in the premiſſes; and that the Biſhop might 
be compelled to execute ſuch a declaration as his predeceffors 
had done ; and that they might be quieted in the enjoyment 
of their copyholds, on n of the ſaid ren rent 
of 16/. 125. 3d. | 


On the 11th of Fune, 171 3, both cauſes were 3 but 
the Court being equally divided, the Lord Chief Baron, and 
Mr. Baron Bury, for the appellants, and Mr. Baron Price, an 
Mr. Baron Banaſtre, for the reſpondent, no decree could be 
made: And therefore, according to the courſe of that * 
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the cauſes were, on the 11th of February following, heard 
before Sir William Wyndham, the then Chancellor, who agreeing 
in opinion with the Barons Price and Banaſtre ; it was decreed, 
that the defendants Dyke, Ker/lake and Venner, ſhould forthwith 
execute and- deliver to the plaintiff, a- counterpart of the leaſe 
then in being; and come to an account with him before thedeputy 
Remembrancer, for the arrears of the ſaid rent of 49/1. 3s. 4d. 
which ſhould be due at the time of executing ſuch counterpart ; 
and that the croſs bill ſhould be diſmiſſed, but that no coſts 
ſhould be paid by either Party an either of the ſaid cauſes. 


From this decree, the defordents appealed; inſiſting, that it 
plainly appeared, that the full ancient rent of the whole manor, 
both demeſnes and copyhalds, when leaſed together, was never 
more than 49/. 3s. 44.; and that upon the ſeverance of the 
demeſnes from the copyholds in Biſhop Late time, it was 
but reaſonable and juſt, that the -copyhold tenants ſhould be 
chargeable only with ſo much, as, being added to 32 J. 115. 1d. 
the old rent of the excepted lands, would make up the 491. 
35. 4d. and that was -164. 125. 3.4. and no more. That the 
agreement between Biſhop Lake and the tenants, being grounded 
on ſuch juſt and reaſonable motives, conſtantly approved by the 
ſeveral ſucceeding Biſhops, and confirmed by ſuch long uſage, 
ought, in equity, to be binding upon the reſpondent ; who 
enjoyed the benefit af the ſeverance then made, and alſo the full 


J. Jekyll. 
N. Lechmere. 


rent that was ever payable for the whole manor.- -That tho' 


it was then apprehended, that a rent pro ratd could not be 
reſerved on a Biſhop's Teaſe, which was the true reaſon w 
491. 35. 4d. and not 16/. 12s. 3d. only was reſerved ; yet the 
law had been otherwiſe ſettled fince that time. That the appel- 
lants ought not to be decreed in equity, to execute another 
counterpart; unleſs the reſpondent would likewiſe do equity, 
by executing ſuch a declaration as his predeceſſors had done. 
And therefore it was hoped, that the decree would be reverſed ; 
that the reſpondent would be obliged to accept the ſaid 16/. 
12s. 3d. in full of the reſerved rent of 49/7. 3s. 4 d. that all 
future leaſes of the ſaid manor and copyhold tenements, ſhould 
be under the ſaid yearly rent of 16/7. 12s. 3d. and, that the 
PR ſhould en their coſts in the Court of age ae rand 
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— on the other ſide it was argued, that the deeree ws juſt 
aud reaſonable, notwithſtanding the declaration of Biſhop 
R. Raymond. Kidder; for there was great reaſon to believe, that he was 
8 Mead. deceived into that declaration, by relying on the inſtrument 
alledged to have been ſigned by Biſhop Laud; which dore 
evident marks of being ſpurious, or at leaſt of being founded 
on facts which never exiſted, and ſuggeſtions which were 
not true. But ſuppoſing this inſtrument to be genuine, and 
that no reaſonable or ſolid objection lay to Biſhop Kidder's 
declaration; yet that declaration could not be binding upon 
his ſucceſſors, even if it had been penned with poſitive words: 
For, if ſuch inventions as theſe ſhould be permitted to prevail, 
it would eftabliſh a method to elude the reſtraining and dif. 
abling ſtatutes; which were made to prevent the diminution 
of the ancient revenues of the church. Much leſs could this 
declaration be binding, When it was only penned by way of 
recommendation ; for the Biſhop did not thereby pretend to 
bind his ſucceſſor, ſaying no more than this, that be did not 
doubt but his ſucceſſor would be prevailed with by the fame 
reaſons, to do the ſame thing; ſo that the ſucceſſor was clearly 
left at liberty to be governed or not by thoſe reaſons, See 85 
* * to e or 1 of mn. | 
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Drexrz eee after bearing counſeh: on this appeal, it was 
afirmed. +> DERED and AD jupe ED, that the ſame heres be diſmiſſed ; 


Jour. vol. 20. 


p. 58. and the decree therein n of, affirmed. 


011 Richard zollen, E and Sir + Bil 25 
| I te, nan + 1 , 1 hs % appli. 
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Preflon, Widow and Executrix of Reſpondents 
; of e. Thomas Prefton, Eſq. - 6,64 . 
| 2 . 15th June, 1715. 


HE ſcite of the monaſtery of Furnes, and the manors, 
lands, tenements and hereditaments, thereunto belonging, 


lying within the county-palatine of Lancaſter (being the eſtate 
in 
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in queſtion) were by act of Parliament 32 Hen. VIII. taken out 
of the ſurvey of the Court of Augmentations, and put under 
the order, ſurvey, receipt, letting and ſetting of the Chancellor, 
officers and miniſters of the county-palatine and dutchy of Lan- 
caſter, to which they never before belonged. 


King James I. being ſeiſed of theſe premiſſes, as We of 
the dutchy; on the 27th.of May, in the 5th year of his reign, 
granted the ſame, under the dutchy ſeal, to Robert, Earl of 
Saliſbury, and his heirs ; to be held in common ſoccage, of the 
manor of Endjield, which is a manor belonging to the dutchy, 
under a yearly rent of 76. 134. 2 4. And the ſame King, on 
the 21ſt of December, in the 12th year of his reign, granted the 
laid yearly rent of 764. 135. 2d. to William, Earl of Saliſbury, 
and his heirs ; to be held in common ſoccage of the manor of 
Eaſt Greenwich, WR is a Manor belonging to the Crown. 


The ene of Sir T nar ales. became afterwards ſeiſed 
of this | eſtate, under grants from the Earls of Saliſpury; and 
Sir Thomas, being a papiſt, conyeyed the ſame on the 6th of 
May, 1674, to Francis, Lord Carrington, and Richard Walmfley, 
Eſq. and their heirs ; but Thomas Preſton, Eſq. the reſpondent 
Elizabeth's late. huſband,” and who was the next heir of Sir 
Thomas in the male lite, being a proteſtant, and having diſ- 
covered that this grant was made in truſt, for unlawful and 


quer, in the name of the Attorney General, in order to avoid 
the grant, and TR: the n. to be ee to * 
e be: ON | 410 


After this dane bad * ſeveral times heard, and rr a 
trial at bar, finding the grant of Sir Thomas Preſton, to have 
been made for ſ itious uſes 3 it was, on the 20th of May, 
1682, decreed, that the truſtees ſhould convey the premiſſes to 
his then Majeſty King Charles II. And in purſuance of this 
decree,” 4 Conveyance was, on the 24th of dh Ps, 
—_ ? 5 11 1. 


Mr. Preton, Nine bs at great eXPonce in 3 the 
grant, and in proſecuting the ſuit to ſet it aſide; and the merits 
of his pretenfions on that account, having been fully. heard 


and 


ſuperſtitious uſes ; filed an information in the Court of Exche- | 
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and examined into before King Charles II. in council; his 
Majeſty, on the 28th of June, 1683, was pleaſed, in con- 
ſideration thereof, to grant Mr. Preſton a leaſe of the premiſſes, 
under the Great Seal of England, for a term of ſeven years, at a 
yearly rent of 400/. payable in the Exchequer. 


King James II. having, by letters patent under the Great Seal 
of England, dated the 3d of Fane, 1687, granted the inheritance 
of this eſtate, and alſo the ſaid reſerved rent of 4004. to one 
Francis Plowden, and his heirs; and Mr. Preſton having ſoon 
afterwards made a new diſcovery, that this grant was alſo made 
for ſuperſtitious uſes ; King William and Queen Mary, in con- 
ſideration of Preſton's good ſervices, and of the great charges 
by him expended, and to be expended in recovering the pre- 
miſſes, were pleaſed, on the 7th of June, 1689, to make a 
new leaſe to him thereof, for 21 years, from Lady-day 1690, 
at the yearly rent of 200/. payable at the Exchequer ; and alſo 
paying 1907. 135. 4d. per ann. in diſcharge of certain fee-farm 


rents iſſuing out of the premiſſes. This leaſe was duly inrolled 


with the Auditor of the Crown for the county of. Lancaſter, 
purſuant to a covenant therein for that purpoſe contained; and 
there was a clauſe alſo inſerted, that the ſame might be paſſed 
under the ſeal of the dutchy; but Mr. Preſton being IG 
it was not Nay,” made no uſe of this e 


Mr. ©. Prefton enen in e to wvdid King Yam s. grant 
to Phwdaen, and re- veſt the inheritance of the premiſſes in the 
Crown, was at the ſole expence of proſecuting a oommiſſion out 
of the Petty-Bag Office, in Chancery; and by an inquiſition 
taken thereon, it was found, that P/owden held the ſaid pre- 
miſſes, in truſt for ſuperſtitious uſes ; and accordingly judgment 
was given in the Court of Chancery, for vacating the letters 
patent of King James; and in conſequence of this o__ 
the inheritance became re-veſted in the Crown. 


b Preſton applied 4 in PIP to King William, for a 
further leaſe of the premiſſes, as a recompence for his additional 
expence and ſervices in this latter proſecution ; and the nature 
of this claim being examined and reported, by Mr. Traverſe, 
the then ſurveyor-general, his ſaid Majeſty was pleaſed, by 


2 under the Great Seal of England, dated the ayth of 
2 Apris 
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premiſſes for fifteen years, commencing from Lady-day 1711, 
when the former leaſe for 21 years would expire; under the 
ſame rents and covenants, as were reſerved and contained in ſuch 
former leaſe. This laſt leaſe was alſo inrolled with the Auditor 
of the Crown for the ſaid dutchy of Lancaſter, and contained 
a clauſe, that it might be paſſed under the dutchy ſeal, if ne- 
ceſſary; but this was not done, becauſe the doing it was 
deemed unneceſlary. 


Some time afterwards Mr. Preſton died ; whereupon the re- 
ſpondent Mrs. Preſton, his widow and executrix, became 
entitled to the benefit of both the ſaid leaſes ; but in January, 
1709, the appellant Wollaſton, upon a petition to Queen Ann, 
ſuggeſting that the eſtate was dutrchy lands, and that Preſton's 
leaſe for 21 years would determine at Lady-day 17113 obtained 
a leaſe under the dutchy ſeal, for twenty-nine years and a half 
from that time ; under a rent of 200/. per ann. payable in the 
dutchy ; and ſubject to the ſaid fee-farm rents of 190. 135. 
4d. And this leaſe he afterwards (as alledged) mortgaged to 
Mr. Lake, the appellant Sir Biby Lake's dt. for ſe- 
curing 2000. 

In W of this leaſe, Mr. Woollaſton made ſeveral 
attempts to diſturb Mrs. Preſton in the poſſeſſion of the premiſſes, 
under pretence that the ſame were parcel of the poſſeſſions of 
the dutchy.; and that the leaſe of April, 1695, being granted 


under the Great Seal only, and not under the Seal of the Dutchy, 
was void. 


Mrs. Prefton therefore, in Hilary term 1710, filed an infor- 
mation in the Court of Exchequer, in the name of the Attorney 
General, againſt both Mr. Woollaſton and Sir Biby Lake, in order 
to eſtabliſh her title under the fifteen years leaſe, and to be 
quieted in the poſſeſſion. 


To this information the defendant JWoollaſton put in both a 
plea and demurrer ; by his plea he ſtated, that by an act of 
Parliament 1 Hen. IV. the dutchy and county-palatine of 


Lancaſter, the jura regalia, and all honours, manors, lands, 
Vor. I. 60 | and 
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April, 1695, in conſideration of Prefton's ſaid ſervices, and of 2 
a fine of 300 J. actually paid, to grant him a new leaſe of the 


1715•˙ 
— ——d 
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— and hereditaments, thereunto belonging, were ſevered from the 
1715, 


ever thereafter, within the ſurvey, rule and juriſdiction thereof; 


Crown; and, that by virtue of ſuch ura regalia, all forfeitures 
of lands within the ſaid dutchy and county-palatine, came and 
belonged to the Duke of Lancaſter.—— That by another act 
2 Hen. V. the faid dutchy and county-palatine, and all honours, 
lands and hereditaments, parcel thereof, in the hands of his 
then Majeſty, or of his late deceaſed father, by any right, 
eſcheat, forfeiture, or otherwiſe, as well thentofore, as by that 
act united thereto, ſhould for ever thereafter remain to the King 
and his heirs, as parcel of the ſaid dutchy ; and that when- 
ſoever, and as often as any other honours, lands, or heredita- 
ments, within the ſaid dutchy or county, ſhould come to the 
King, or his heirs, by any eſcheat, forfeiture, recovery, re- 
mainder, deſcent, or other title; the ſame ſhould at the ſame 
time, and as ſoon as the ſame ſhould ſo come, be united and 
incorporated with the ſaid dutchy, and ſhould be ordered and 
governed by the officers of the dutchy, and ſhould paſs under 
the dutchy ſeal. ——That by another act 3 Hen. V. no gifts, 
grants, or releaſes of any honours, manors, lands and heredita- 
ments, then parcel, or which thereafter ſhould be parcel of the 
faid dutchy, or within the ſame, or appertaining thereto, or to 
any of the inheritances thereof, either for life, years, or other- 
wiſe, ſhould paſs under the great or privy ſeal, or any other the 
ſeals of the ſaid King, his heirs or ſucceſſors, fave the dutchy ſeal 
only; and that all gifts, grants, leaſes, or releaſes, that ſhould 
at any time thereafter be made of any ſuch hereditaments as 
aforeſaid, then parcel, or which ſhould thenafter be parcel of 
the ſaid dutchy, or which ſhould thenafter be within the ſame, 
or appertaining thereto, under any other ſeal, are thereby declared 
to be void. That by an act 32 Hen. VIII. the eſtate in 
queſtion was annexed to the ſaid dutchy, and enacted to be for 


and by another act in the ſame year, it was enacted, that the 
ſaid premiſſes ſhould have the like liberties, franchiſes and pri- 
vileges, as other dutchy lands. The defendant then pleaded 
his ſaid leaſe under the ſeal of the ſaid dutchy ; and that the 
leaſe for fifteen years to Mr. Preſton, being paſſed under the 
great ſeal of England only, was void. ——And he demurred, 
for that the matters in queſtion, were properly triable at law. 


4 This 
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ber, 1711, the plea was ordered to ſtand for an anſwer, and the 
benefit thereof reſerved till the hearing; but the demurrer 
was over-ruled, 


On the 26th of January and 18th of February, 1712, the 
cauſe was heard ; when the Court took time to confider and 
deliver their opinions, till the 18th of June, 1713; on which 
day the Court were unanimouſly of opinion, and accordingly 
declared, that the leaſe made of the premiſſes to the ſaid 
Thomas Preſton deceaſed, under the Great Seal of England, was 
a good leaſe, and ought to be eſtabliſhed; and therefore it was 
ordered, that an injunction ſhould ifſue, to quiet the relator 
Preſton, and all claiming under her, in the poſſeſſion of the 
premiſſes in queſtion far the reſidue of the ſaid fifteen years, 
againſt the defendants, and all claiming under them; and that 
the defendant Moollaſton ſhould pay the relator her coſts, to the 
time that the other defendant Sir Biby Lake was made a party 
to the ſuit ; and that the coſts ſubſequent to that time, ſhould be 
paid by both the defendants. _ 


From this decree the defendants. appealed; and on their 
behalf it was inſiſted, that by virtue of the ſaid ſeveral acts of 
Parliament, King William was ſeiſed of the premiſſes in right 
of his dutchy of Lancaſter, and that the reſpondent's leaſe, being 
under the Great Seal only, was void; or, if there was any doubt 
of this, the appellants ought not to have been concluded 
therein without a trial at law; and for which very purpoſe they 
had brought an ejectment, but were ſtopped by an injunction 
of the Court of Exchequer from proceeding. therein. That 
ſuppoſing the premiſſes to be dutchy lands, and the fifteen years 


leaſe ſet up by the reſpondent to be void at law, as being made 
under the Great Seal, when it ſhould have been. under the 


dutchy ſeal ; there could be ao reaſon for a Court of Equity, 


This plea and demurrer being argued on the 11th of Novem- 


T.Lutwyche, 


W. Peere 
Williams, 


or of revenue, to make that leaſe good, which ſo many acts of 


Parliament had, by expreſs words made void. That the cove- 
nants contained in this leaſe for quiet enjoyment, Cc. could 


give no title to the reſpondent in equity; for as the leaſe itſelf 


Was void at law, being made of dutchy land under the Great Seal, 
lo the covenants contained in that leaſe were void alſo ; and it 
would be a meer evaſion of theſe ſeveral ſtatutes to ſay, that tho the 

leaſe 
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leaſe is void and ſhall not bind the King at law, yet it ſhall in 
equity ; and that the covenants for quiet enjoyment, which are 
no more than uſual covenants in all leaſes, ſhall be good to 
bind the King, tho' not under the dutchy ſeal. That the 
zool: paid as the conſideration for this leaſe, occaſioned no 
alteration ; becauſe the ſeveral acts of Parliament, whereby 
ſuch grants were declared void, made no diſtinction between 
grants on good conſideration, and voluntary grants; but made 
void all grants whatſoever of dutchy lands under any but the 
dutchy ſeal.— That in this caſe, the payment of the zoo /, 
fine, or any pretended merit of the reſpondent's family, in 
diſcovering theſe lands to have been granted to ſuperſtitions 


uſes, ought to be leſs regarded; becauſe the fine had not only 


been long fince re- paid, by the perception of the profits, but a 
ſim of 20001. at leaſt had been raiſed by the reſpondent's 


-reſtator, from the ſale of timber growing on the eſtate; and to 


which fact, the appellant offered to read evidence at the hearing, 
but was refuſed. That the reſpondent had the leſs reaſon to 
infiſt on any relief in this caſe,” in regard the former leaſe of 
the ſaid premiſſes for 21 years, made to her teſtator, was under 
the Dutchy Seal ; and the warrant for paſſing this very leaſe for 
fifteen years directed, that it ſhould alſo be paſſed under the 


Dutchy Seal, as well as the Great Seal; as therefore it ſeemed 


to have been the wilful neglect of the teſtator, without any 
intervening accident, to omit the paſſing this leaſe under the 
dutchy ſeal, there could be no ground for a Court of Equity to 
aid the reſpondent, in a matter ariſing by ſuch wilful neglect, 
and againſt the expreſs words of ſeveral acts of Parliament; 
eſpecially as by granting the leaſe to the appellant Woollaſton, it 
was out of the power of the Crown to make the reſpondent's 
teaſe good. And laſtly, that the other appellant, Sir Biby Lake, 
was a mortgagee of the premiſſes, for no leſs than 2000/7. without 


notice of the reſpondent's intereſt; and in caſe this decree 


ſhould ſtand, he would be wholly deprived of his ſecurity. 


On the other fide it was contended, that this eſtate, or any of 
the rents or revenues thereof, was never under the ſurvey, order, 
or management of the officers of the dutchy ; and tho' it lay 
within the county-palatine, yet the forfeiture for ſuperſtitious 
uſes, accrued to the King, jure corone, and not as Duke of Lan- 


cafter. That it was conveyed * by the truſtees of thoſe 
ſuper- 
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ſuperſtitious uſes, purſuant to the decree of the Court of Ex- 
chequer; and had ever ſince been deemed parcel of the poſ- 
ſeſſions of the Crown. That the rents reſerved upon the 
ſeveral leaſes granted to Mr. Preſton, were made payable in 
the Exchequer, and not in the dutchy; and as he was a real 
purchaſor of the fifteen years term, for a fine of 300. actually 
paid near fifteen years before its commencement ; if there were 
any defects in this leaſe, the reſpondent, as his executrix, was 
entitled in a Court of Equity, to have the ſame ſupplied ; 

eſpecially againſt the appellants who claimed under a ſubſequent 
voluntary leaſe, without any fine or ſum of money having been 
paid for the ſame. Beſides, the appellant Moollaſton obtained 
this leaſe unfairly and by ſurpriſe, her Majeſty not being 
informed how the title of the eſtate then ſtood ; for he had 
totally omitted to take notice in his petition, of the title of the 
Crown, under the decree of the Court of Exchequer, or of the 
conveyance made in purſuance thereof, or that the rent reſerved 
upon the former leaſes, was conſtantly made payable in the 
Exchequer. Laſtly, that the appellant had miſpleaded the 
ſeveral acts of Parliament relating to the dutchy, and ſet the 
ſame forth otherwiſe than they were; for, upon reading thoſe 


acts, it plainly appeared, that they related only to ſuch honours, 


lands and hereditaments, as were parcel of the poſſeſſions of the 
dutchy at the time of making them, and not to any lands or 


hereditaments which ſhould afterwards come, or be united to 


the ſaid dutchy; and therefore none of theſe ſtatutes could 


poſſibly affect the eſtate in queſtion, it being no part of the 
poſſeſſions of the dutchy when they were made. 


ACCORDINGLY, after hearing counſel on this 3 and 
alſo the joint opinion of the Judges, delivered by the Lord 
Chief Juſtice of the Court of King's Bench, as to the validity 
of the leaſe of the 27th of April, 1695, in regard the ſame 


Dzcree 
armed. 
Jour. vol, 20: 
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paſſed only under the Great Seal; it was oRDERED and ap- 


JUDGED, that the appeal ſhould be diſmiſſed ; and the decree 
therein complained of, affirmed. 


vol. I. 6 P | Dennis 


A 
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Caſe 118. Dennis Daß, junior, Eſq. and Eli Elin his} Apretiact” 0 


Wife, = 2 


Mary French, Thomas Martin, Michas | | 
Lynch, Patrick Bodkin, and Mary\R Reſpon opt * 
Lynch, Wk a= 


20th June, 1715. 


Grone E French, Eſq. having fix daughters, but no 4 
made his will on the 17th of September, 1689, and thereby. 
deviſed to his eldeſt daughter Ann, and her heirs, all his lands, 
tenements, hereditaments, reverſions, leaſes for years, and alſo 
all his right and äntereſt in the ſeveral mortgages therein par- 
ticularly mentioned; ſubject nevertheleſs, to the payment of 
his debts and legacies, and to the ſeveral uſes, intents, purpoſes 
and reſervations, therein after expreſſed; viz. that the meſne 
profits ſhould go to his executors, or any three of them, his 
wife being always one, until his debts ſhould be paid; and 
afterwards, until his legacies and children's portions therein 
after mentioned, ſhould be ſatisfied; which, if the times ſhould 
be peaceable, he truſted might be before his daughter Am 
fhould attain her age of 16 years; but if they ſhould not be 
paid by that time, then the profits of his eſtate were to remain 
to his executors, for four years longer, for the purpoſes: afore+ 
ſaid: And the teſtator bequeathed his perſonal eſtate to his wife, 
towards payment of his debts; declaring, that if his intention 
was obſerved, his debts muſt be paid, before any diſtribution 
of the meſne profits in legacies, or bequeſts. The teſtator then 
bequeathed to the appellant Ellin, his ſecond daughter, 5000. 
to Mary, his third daughter, 500/. and do Anface, his fourth 
| daughter, 500 . all to be paid out of the mefne profits of his 
eſtate fucceſſively; the eldeſt to be preferred before the 
youngeſt. To his mother, Ann French, afterwards Aus 
Browne, 101. per ann. for her life, and to his brother, Matthew 
French, 1o0/. to be paid before any of his daughters portions. 
And if it ſhould happen, that the teſtator's ſaid daughter Ann 
mould die before marriage, and without iſſue, he deviſed his 
faid real eſtate to his next daughter, and ſo in ſuch caſe ſu& 
. ceſſively. 
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ceſſively, from the eldeſt to the youngeſt; with remainder to 2 
the right heirs of his father Patrick French. And if his faid ww 
daughter Ann ſhould happen to marry without the conſent of 
his wife, and any two of his executors, or do any other act to 
the reproach or ſcandal of his family ; it was his will and final 

ſettlement, to leave his eſtate to any other of his daughters, | 
who ſhould follow the advice of her mother, or any two or 

three of his executors (whereof his wife to be always one) in 
marriage, and in ſuch caſe the eldeſt to be preferred before the 

youngeſt; and that his daughter Ann, or any other of his 

daughters, being found guilty as aforeſaid, ſhould have no 
portion given them, nor ſhould any be due to them, but what. 
any three of his executors, his wife being one, ſhould think 
fit. — And, foraſmuch as the diſtraction of the times, &c. 
might render his eſtate of no benefit to his ſaid daughter Ann; 
the teſtator ordered, that any three of his executors, his wife 
being one, might diminiſh the ſaid ſeveral portions, as they 
ſhould think fit, due regard being had to the value and yearly 
profits of his eſtate; it being his intention, that where his 
younger daughters ſhould be paid ſeverally .5oo/. his eldeſt 
ſhould | have the real value of 1000/7. ultra repriſes. The: 
teſtator alſo ordered, that if any of his younger daughters 
ſhould: die before marriage or preferment, the 5004. payable 
to ſuch daughter thould determine, and his eſtate be diſcharged 

thereof. And he appointed his wife, Mary French, and his 
brothers-in-=law Thomas Martin, fohn Bermingham, Michadl 
_— ame, —_— executors of his ſaid will. 


A 


The teſtitor Wen n ed as did alſo PO bis 
fourth daughter, and his brother Matthew, without having 
received their reſpective legacies ; and after the teſtator's death, 
all his executors y_—_ his will. | | 


5 A year nnd a half after the 3 death, Mary his 
widow, intermarried with George Lynch, Gent. ; but before 
this marriage, ſhe relinquiſhed the further execution of her 


huſband's will, and accounted with his other executors, for 
what: ht had received out of his eſtate. 


il Boomer, 1697, Ann, the cldeſt daughter, 3 
with lion! Therry, Eſq. but without the conſent of any of 
Mill the 


516 


171 


father's real eſtate, ſubject to the truſts of his will, 


will, and the marriage of Ann his eldeſt daughter without con- 


life. And the ſaid Ann Browne, the grandmother, for the 
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the executors; and ſometime afterwards Therry gnd his wife, 
having filed their bill in the Court of Chancery in Ireland, 
againſt the executors ; all matters in difference between them 
were referred to arbitrators, who by their award, which by 
conſent was made an order of Court, directed the executors to 
pay Mr. Therry, 1350/1. for his wife's portion; and thus the 
appellant Ellin, the ſecond daughter, became entitled to all her 


In April, 1701, a treaty of marriage was ſet on foot between 
the appellants; and by articles dated the 28th of that month, 
between Nicholas Lynch and Mary his wife, Thomas Martyn, 
Patrick Bodkin and Michael Lynch, the ſurviving executors of 
the teſtator: George French, on behalf of the appellant Ellin of 
the firſt part, Dennis Daly, ſenior, on behalf of the appellant 
Dennis, his third ſon, of the ſecond part; and Ann Browne, 
(formerly French) grandmother of the ſaid Ellin, of the third 
part; taking notice of the ſaid intended marriage, the teſtator's 


ſent, whereby his real eſtate had devolved, or would devolve, 
upon the ſaid Ellin his ſecond daughter; it was inter alia agreed, 
that the exccutors and the ſaid Dennis Daly, ſenior, ſhould 
receive the rents and profits of the ſaid eſtate until the debts 
and legacies were paid; giving Ballynecarragh, which was about 
the value of 10/7. per ann. for the maintenance of the reſpon- 
dent Mary French, the third daughter, for four years ; and that 
it ſhould alſo be lawful for the executors, to pay Mr. Therry's 
portion of 13501. purſuant to the award and decree. And the 
ſaid Dennis Daly, ſenior, thereby agreed, to give 1 500. as a 
portion with his ſaid ſon, to be ſettled on him and the iſſue of 
the marriage ; and after payment of the teſtator's debts and 
legacies, the ſaid Ellin was to have the quiet and peaceable poſ- 
ſeſſion of his eſtate, to her and the heirs of her body; except 
only one third part thereof to her mother Mrs. Lynch, for her 


better advancement of Ellin, covenanted to aſſign in truſt for 
her, all her intereſt, as adminiſtratrix of Patrick French, her 
firſt huſband, in a certain farm called Killcrivanta ; and likewiſe 
the leaſe which ſhe had obtained from the Earl of Clanrickard 
Then followed this clauſe, via. That the ſaid Mary French, 


immediately on her marriage-day, which is to be after four 
44 years | 


* 
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« years from the date hereof, is to have the intereſt of her 
«© portion of pool. at the rate of 8/7. per cent. until paid, ſhe 
„ marrying by conſent, according to the ſaid George French's 


« will; and power in the ſaid executors to appoint the time of 


paying the faid 5004. by Gals, if they or the ſurvivor of 
« them ſhall think fit ſo to order it.” 


Differences afterwards ariſing between Mr. Daly, the father, 
and the executors, touching the value of the teſtator's real 
eſtate, and the incumbrances affecting the ſame, and particu- 
larly concerning the payment of Mary's portion on the day of 
her marriage, whether the eſtate ſhould be then clear or not, 
the intended marriage of the appellants was for a conſiderable 
time poſtponed ; but theſe differences were at length adjuſted, 
by an indorſement on the marriage-articles, dated the 22d of 
Juby, 1703, to the following effect; dig. That the within 
named Mary French ſhall have her portion, according to her 
father the ſaid George French's laſt will, out of his eſtate, 
« as ſoon as it can thereout be collected; and that the within 
„named Dennis Daly, junior, and the ſaid Ellin French, ſhall 
„have ſuch maintenance for five years to come, as the executors 
* ſhall order, out of the intereſt of the ſaid portion of 1500/7. 
“ which is acknowledged to be paid before the date hereof ; 


and that the reſt and reſidue of the ſaid 1500/7. over and 


* above the ſaid maintenance for the ſaid five years, ſhall 


T: go towards the payment of the ſaid Mary F r ench's PRs 
„until paid.” 


In. n of this compromiſe, the marriage was ſoon 
afterwards had; and Mr. Daly, the father, and his ſon, having 
purchaſed all the incumbrances affecting — 2 the poſſeſſion 
thereof was delivered up to the ſon. 


In May, 1709, Mary French exhibited her bill in the Court 
of Chancery in Ireland, againſt the appellants, and other pro- 
per parties, for payment of her portion and the intereſt thereof, 
according to the articles. 


| On the 26th of January, 1713, the cauſe was heard; when 
it was decreed, that the plaintiff ſhould have and recover 


againſt the defendants Daly and his wife, the rents of Bally- 


Vox. I. 6 xecarragb, 
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necarragh, for four years, from the 28th of April, 1701, being 
the date of the articles, and 81. per cent. per ann. after the 
ſaid four years, for the intereſt of the 5ooY. until her marriage; 
and, upon her marriage, ſhe was to have the ſaid portion, and 


| Intereſt for the ſame, until paid; and that the teſtator's eſtate, 


then in the hands of the ſaid defendants Daly and wife, ſhould 
ſtand charged with the 500/. and the e thereof, precedent 


to any other incumbrance. 


From this decree, the defendants Daly and his wife appealed; 
and on their behalf it was inſiſted, that the appellant Ellin was 
entitled to the eſtate by virtue of her father's will, but that both 


ſhe and her huſband were minors; as well at the time of exe- 


cuting the articles, as of their marriage; that they were neither 
privy or affenting to thoſe articles; and as the parties thereto 
had no power to charge the eſtate in any other manner, than 
according to the teſtator's will, the appellants were not bound 
by the articles ; nor ought the reſpondent Mary's portion to be 
charged, otherwiſe than as the teſtator's will had directed. But 
if the appellants were bound by the articles, the will and the 
articles together ought ſurely to be the meaſure for payment of 
this portion; and yet the decree had purſued neither of them: 
It had not purſued the will, becauſe no account was directed 
as to the value of the eſtate, or the amonnt of the debts either 
paid or remaining unpaid; fo as that the portion might come 
in courſe of payment after the debts were ſatisfied : Neither 
were the articles purſued, for thereby the reſpondent Mary 
was not to have intereſt for her portion until ſhe married, and 
ſhe was not yet married; and by the decree, the was to have 
the 500/. paid immediately after her marriage ; whereas by the 
articles, the executors had a power of appointing the payment 
thereof by inſtalments, according to the condition which the 
eſtate might be in at the time of ſuch marriage. That the 
indorſement having been made before the appellants married, 
and they marrying upon the foot thereof, the ſame ought to 
take place of the articles; and operate ſo as to leave the 
reſpondent Mary to recover according to her father's will. That 
the widow, who was a truſtee of her huſband's will for the 
payment of debts, legacies and portions, could not by the 


articles reſerve more out of the appellants eſtate, than ſhe was 


entitled to by law ; but having ſo done, ſhe ought to have been 
decreed 
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decreed to account for what ſhe had received, over and above her 
dower, and which would be more than ſufficient to ſatisfy the 
reſpondent Mary's portion: But it was highly unreaſonable, 
that ſhe ſhould have intereſt for this portion, from four years 
after the date of the articles; when the maintenance had been 
all along continued. 


On the part of the reſpondent Mary French (for none of the 
other parties ſeem to have concerned themſelves in this appeal) 
it was ſaid, that the articles of 1701, were part of the appel- 
lants marriage-agreement ; and prepared by Dennis Daly, the 
father, who perfectly underſtood the teſtator's eſtate, and would 
not permit any other Lawyer to be concerned in the tranſaction. 
That proviſion being made by all the parties to theſe articles, 


for payment of the reſpondent's portion; no ſubſequent agree- 


ment entered into by them, could deprive her of the benefit of 
that proviſion, unleſs ſne had been a party, or otherwiſe con- 
ſenting to ſuch ſubſequent agreement. That the appellants 
enjoyed the benefit of the articles, notwithſtanding the indorſe- 
ment; and it would be very hard upon the reſpondent to loſe 
the benefit of theſe articles, and be bound by the indorſement 
to which ſhe was no party; neither was her grandmother any 
party thereto, tho' ſhe was to the articles, and gave a conſidera- 
tion for the ſame by. parting with her intereft in Kilcrivanta. 
That if theſe articles, as to the reſpondent's portion, ſhould be 
ſet aſide, and ſhe ſent to an account with the executors and the 
appellants, ſhe would laſe her portion and be utterly undone ; 
for ſhe had nothing in the world to live upon, but the intereſt 
of this oo. and conſequently could hot ſupport the expence 
of ſuch an account. That it was ſurely much more reaſonable, 
that the reſpondent, who had behaved herſelf dutifully, ſhould 
have her portion of 500/. with intereſt ; than that her eldeſt 
liſter Ann, who had married without conſent, ſhould have 
1350/.; and if the eſtate was ſo incumbred, that it would not 
bear 500/. for her portion and intereſt, it was unjuſt in the 
executors to give ſo large a portion to her eldeſt ſiſter. That 
by the articles, the reſpondent was to have the rents and profits 
of Ballynecarragh, for four years, for her maintenance; and, 
at the end of that term, her mother was to have the rents; and 
this clearly; ſnewed the intent of the parties to be, that the 
reſpondent was to have the intereſt of her fortune at the end 

2 of 
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of the four years, otherwiſe ſhe muſt ſtarve ; for if the articles 
were ſet aſide, there was no proviſion for her maintenance, till 
her portion was paid. 


Bur, after hearing counſel on this appeal, it was o&DERED 


Jour. vol. 20 and ADJUDGED, that the decree therein complained of, ſhould 


p. 78. 


be reverſed : And, foraſmuch as the perſonal eſtate, and the 
meſne profits of the real eſtate of the teſtator George French, 
were, by his laſt will, made ſubject, in the firſt place, to the 
payment of his debts ; and the portion of 500/. thereby given 
fo the reſpondent Mary, was not payable until the teſtator's 
debts ſhould be firſt ſatisfied ; it was therefore oRDERED and 
ADJUDGED, that the reſpondents, the executors, and alſo the 
faid Mary Lynch, the executrix, ſhould forthwith account upon 
oath, for the perſonal eſtate, and for the rents and profits of the 
real eſtate, come to their or any of their hands, or to the hands 
of any other perſon, by their order, or for their uſe; and that 
fot the better taking ſuch accounts, the ſaid executors ſhould 


produce, upon oath, all books and papers in their cuſtody, 


relating to the ſaid perſonal eſtate, and to the rents and profits 
of the ſaid real eſtate, and be examined on interrogatories ; and 


that the appellants ſhould alſs account upon oath, for the rents 
and profits of the ſaid real eſtate, which they or either of them, 


or the ſaid Dennis Daly the father, had reſpectively received, 


or might have received without their reſpective wilful default; 
and ſhould produce, upon oath, all books and papers relating to 
ſuch receipts, and be alſo examined on interrogatories touching 
the ſame ; and that all juſt allowances ſhould be made on the 
faid ſeveral accounts, and particularly to the reſpondent Mary 


. Lynch, for ſuch part of the profits, as ſhe. was entitled to in 


law or equity, in reſpe of her dower; but the fum of 1000/. 
only, part of the ſum of 1350/7. agreed by the executors to be 
paid for the portion of Ann the teſtator's eldeſt. daughter, 
when the ſame ſhould be paid, was to be allowed, as well paid 
by the ſaid executors, for the portion of the faid Ann. And it 
was further ordered, that an account ſhould be taken of what 
debts were owing by the faid teſtator at the time of his deceaſe, 
and of what legacies given by his will, remained yet unſatisfied; 
and if any queſtion ſhould ariſe concerning the reality of any 
unſatisfied debt, the reſpondent Mary French, as. well as the 
appellants, were to be at liberty to examine the creditor de- 

| manding 
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manding the ſame on interrogatories: And it was further oR- m—_ 
DERED and ADJUDGED, that from the end of four years, next GWaw 
after ſuch time as the ſaid. Ann attained her age of fixteen years, 
(within which time, at the fartheſt, the teſtator ſuppoſed and 
intended that all his debts and legacies,' and the portions given 

to his children, might and ſhould be paid) the reſpondent 

Mary French ſhould be allowed 40/7. per ann. out of the profits 
of the realeſtate, for her maintenance, until her marriage; and 

that the arrears of the ſaid 400. per ann. and the growing 
payments thereaf, ſhould ſtand charged on the ſaid real eſtate, 

until ſatisfied ; and after ſatisfaction of the remaining dehts, 

ſhould be forthwith paid, and that upon the marriage of the 

faid reſpondent, her ſaid portion of 500/. with intereſt for the 

ſame, from the time of her marriage until the payment thereof, 
ſhould be paid out of the faid real eſtate; the debts of the 

teſtator being nevertheleſs firſt paid and ſatisfied, according to 

his will: And it was further orxDERED, that the reſpondent 

Mary French ſhould account, upon oath, for what ſhe had 

received towards her maintenance, out of the rents of Bally- 
necarragh, or otherwiſe towards fatisfation of the intereſt of 

her ſaid portion ; and all juſt allowances were to be made to her 

on the ſaid account; and that what ſhe had clearly received 

out of the ſaid rents, or for intereſt as aforeſaid, ſhould be 
diſcounted out of the arrears of. maintenance by this order 
adjudged to her ; and that ſhe ſhould have her coſts in the 
Court of Chancery in Treland, as well in reſpect of all pro- 

ceedings already had in the ſaid Court, as alſo on the ſeveral 
accounts now decreed, and ſuch other proceedings as ſhoulg 
be had thereon; and that ſuch coſts ſhould be ſatisfied out | = 
of the profits of the ſaid real eſtate : And the ſaid Court of | | 
of Chancery was to give all neceſſary directions for ſpeeding | 


the ſaid accounts, and carrying this judgment into effectual 
execution. 
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John Hitchcock, and Thomas WW etherhed, Reſpondents 


24th June, 1715. 


HE appellant being ſeiſed of a mill-houſe and watergriſt- 
mill, called Ember Mill, in the county of Surry, which 

was greatly out of repair, and one Stapleton being deſirous to 
take a leaſe of theſe premiſſes; the appellant, by indenture 


dated the 6th of September, 1693, demiſed the mill, mill pools, 
dams, banks and waters, 'with the appurtenances, to Stapleton, 
for 21 years from Michaelmas, 1693, at the yearly rent of 41/. 
105. payable quarterly: And by this leaſe Stapleton had liberty 


1 


to convert the ſaid mills into any mills, except powder and 


paper mills; ſo as, at the end of the term, they ſhould be re- 
converted into corn mills; alſo to take down the old mill- 
-houſing, ſo as he did, in a year, build up others as good in 


their ſtead, and in the place where the old mill-houſe ſtood : 
He had likewiſe liberty of cutting a way thro' a peninſula at 
Mr. Wincopp's ground, for the purpoſe of bringing water in a 
ſtraight courſe to the mills, ſo as that it might be a/ways enjoyed 
as a water-courſe ; but if it could not be procured to be fo 
enjoyed, then the leſſee was to preſerve the old water- courſe, 
and have it cleanſed at the end of the term: And the appellant 
covenanted, that if the leſſee, his executors, adminiſtrators, 
or aſſigns, or any of them ſhould, at any time thenafter, 


before the expiration of the term thereby demiſed, be 
„ minded to renew and take a further leaſe of the ſaid pre- 
«© miſſes; that then, upon application made, at any time 


before the laſt ſix months of the ſaid term, the appellant, his 
„ heirs or aſſigns, ſhould grant ſuch further leaſe as ſhould by 
„% the leſſee, his executors, adminiſtrators, or aſſigns, be de- 
« fired, without any fine to be demanded therefore, and under 
« the ſame rents and covenants only as in this leaſe.” 


By an indorſement on this leaſe, of even date, Stapleton 
declared it to be for the joint-uſe of himſelf and one Trummer ; 
and by articles, dated the 15th of February, 1693, the reſpon- 
dents became jointly concerned with them therein : And ſoon 

I after- 
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afterwards, the four partners pulled down the corn mill-Houſe, 3 
and erected a ſubſtantial brick mill-houſe in its ſtead ; and allo Cm, | 
2 mill-houſe and mills for manufacturing of braſs and iron, | 
and ſeveral other buildings ; in the TE whereof they expended 


upwards of 1800/. 


— — — 


In December, 1694. Stapleton diſpoſed of his ſhare in the 
premiſſes to the reſpondent Hitchcock, and Trummer at the ſame 
time diſpoſed of his ſhare to the other reſpondent Wetherhed ; 
who ſoon afterwards diſpoſed of a moiety of his intereſt to one 
Walter Kent, of whom the reſpondent Hitchcock purchaſed it; 
ſo that he became entitled to three fourths of the premiſſes, and 
Wetherhed to the other fourth. 


In October, 1705, the reſpondent Hitchcock obtained of Mr. 
Wincopp, a leaſe of the peninſula for a long term of years; and 
made a cut thro' it in order to carry the river in a ſtraight 
courſe to the mills, according to the liberty reſerved in the 
appellant's leaſe; he alſo kept the old courſe open and preſerved, 1 
purſuant to the covenant therein contained, 


There being about two years rent in arrear, the appellant in 
Michaelmas term, 1710, brought an ejectment; whereupon, in 
Hilary term following, the reſpondents filed their bill againſt 
him in the Court of Exchequer, for an injunction as to the 
ejectment; and to compel him to grant a further leaſe, under 
the ſame rent and covenants as in the firſt leaſe. 


pending theſe proceedings, the rent in arrear was tendered 
and accepted; ſo that the reſpondent Hitchcock (who had now 
got the whole intereſt in the premiſes) reaſonably expected to 
obtain a new leaſe, without further trouble: But in Trinity 
term, 1714, the appellant thought proper to file a croſs bill ; 
ſuggeſting, that the banks of the river, oppoſite his dwelling- 
Houſe, were raiſed, and that by. the high penning of the water 
at the mills, his houſe and eſtate were greatly damaged ; that 
the old courſe of the river was changed, and that there was not 
a new mill-houſe erected in the room of the old one; and 
therefore praying, that he might. not be compelled to grant 


any new leaſe of the premiſſes, till he was relieved in theſe 
particulars. 


| Both 


—— 


— 
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mill-houſing, ſo as he did within a year, build others as g 


Cats in : 


"Both theſe cauſes were heard in December, 1714 5 Inhew the 
Court decteed the appellant to execute a new leaſe to the te- 
ſpondent Hitebroch, for 21 years from Michaelmas then laft, 


under the ſame rent and covenants as in the old leaſe ; which 


new leaſe was to be- ſettled by one of the Barons, in caſe the 
parties differed ; the croſs bill was ordered to ſtand diſmiſſed, 
ma n W in both cauſes, were to be paid by the Fin 
dende to this deeret, the new leaſe was ſettled by the 
Lord Chief Baron, and contained a coythant to grant a further 
leafe at the end of the new t term; the coſts were taxed at 1167 
1360. 4. and an attachment iſſued againſt the appellant r 
non-payment of them, and alſo for non-performance of ""_ 


decree, in refuſing to execute the new leaſe. - 40 


The appellant therefore appealed from the dectee ; inſiſting, 
that it was erroneous and ought to be reverſed ; for that the 
covenant for a further leaſe, after the expiration of the new 
leaſe, was in the nature of a perpetuity upon the appellant's 
eſtate ; and might, according to the decree, be demanded from 
time to time continually ; which was contrary to the inte 
and meaning of the covenant in the firft leaſe, and of the 
parties thereto. That Stapleton had only a liberty of ebd. 
verting the faid mills, into mills for working copper, brafs, 
or wire, and was to leave them in the ſituation of corn mills 
again, at the end of the term; but not to convert them ine 


mills for working of iron, which required a greater Airength 


and quantity of water: He had liberty alſo to pull down the 


in their room; but the mill-houſe which had been bully, 
had neither chimneys, cieling, windows, partitions, or floors, 
nor was any part of it fitted for the dwelling of a corn miller; 
and yet the reſpondent Hitchcock was not decreed to finiſh' the 
fame, or make it fit for a miller to dwell in, whenever the 


mills ſhould be resconverted into corn mills. That the new 


cut made thro' the peninſula, was only enjoyed by a lee 
for "ſix years, Which would determine in a ſhoet time; 
whereas by the covenant in the leaſe, it was to be pro- | 
cured to be enjoyed always with the mills : but this not 
being done, nor the reſpondent decreed to cleanſe and preſerve 


the old courſe of the river, the ſame would be -choked ach 
3 
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and loſt before the end of the term; and thereby the mills 
would be deſtroyed, which was expreſſly contrary to the 
agreement by the leaſe, That altho' the appellant made full 
proof of the annoyances, by raiſing the banks of the river 


oppoſite his dwelling-houſe, and the high penning of the 


water; yet the decree contained no direction, that the re- 
ſpondent ſhould take down the banks, and make them as they 
were before; nor was any mark ordered, to be fixed for pen- 
ning the water, or proviſion made reſpecting the damage, 
which the appellant had ſuſtained in his houſe and grounds. 
And, that the appellant was decreed to pay coſts in both 
cauſes, altho' he offered, both by his anſwer and croſs bill, 
to make a new leaſe for 21 years; and altho' there was a con- 


fiderable arrear of rent unpaid, at the time of bringing the 
original bill. 


To all this it was anſwered, on the other fide, that the 
covenant entered into by the appellant, to grant ſuch further 
leaſe as ſhould be demanded, under the ſame rent and cove- 
nants only as in the original leaſe, was the only foundation 
and encouragement which the parties had, for expending ſo 


much money upon the demiſed premiſſes as they had done 1 


and accordingly, it was the true intent and meaning of the 
covenant, that the leſſee ſhould be at liberty to renew, as often 
as he ſhould require. That in fact, the appellant's houſe or 
eſtate had not been damaged by the high penning of the 
water; nor had the banks oppoſite his houſe been raiſed ſince 
the mills were built, which was above 20 years ago; on 
the contrary, the banks were actually worn away, and the 
roots of ſeveral trees planted upon them, appeared above 
ground; and on making an experiment, at the appellant's 
requeſt, by penning the water for four days together, to over- 
flow his meads, it could not be done; the water running 
thro' the banks oppoſite his houſe, in no leſs than thirteen 
different places. That the old courſe of the river was ſtill 
preſerved, notwithſtanding the cut through the peninſula ; that 
there was a ſubſtantial houſe built for a 'corn miller, on 
the ſame place where the old houſe ſtood, which with other 
buildings erected on the premiſſes, coſt about 1800/.; and 
that as all the pretences of damage ſuſtained by the appellant, 
were meerly fictitious, and wholly unſupported by evidence, he 
was juſtly decreed to pay the reſpondent his coſts. 
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AccorDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the fame fhould be diimiſſed; | 
and the decree therein complained of, affirmed. 


Martin Caulfield Bail, Eſq. = - Appellant. 
Sir Arthur Atcheſon, Bart. — 


| 


Reſ] pondent. 


25th June, 1715. 


IR Patrick Atcheſon having borrowed 20007. of Martin 

Bal, Eſq. did on the zd of August, 1637, make a mort- 
gage in fee to Mr. Ba/il, of the lands of Carrowdownan, in the 
county of Cavan, in Jreland, redeemable in fix years on 
payment of the principal money at one time; and, on the 
4th of the ſame, month, Mr. B demiſed the mortgaged 
premiſſes to Sir Patrick, for the ſaid term of fix years, at the 
yearly rent of 200/. which was the exact amount of the intereſt 
of the mortgage 2 


Soon after the —— of this mortgage, Mr. Ba diſ- 
covered a defect in the title; viz. that the lands were ori- 
ginally plantation lands, and had been granted by patent to 
Sir Archibald Atcheſon, the father of Sir Patrick, on certain 
terms and conditions; and that theſe conditions not having 
been complied with, an inquiſition had iſſued, whereby the 
lands were returned as forfeited to the crown. 


Ia conſequence of this diſcovery, it became neceſſary for 


Mr. BI to take proper meaſures to avoid the effect of it, 


and thereby ſecure his own title, as well as that af the mort- 


gagor; accordingly, in the year 1638, he, at his own charge, 


compounded with the Crown for the. forfeiture, and obtained. 
a new patent for the lands, reſerving the right af redemp- 
tion to Sir Patrick Alchgſon, at any. time within the fix 
years ; and this patent was confirmed, by the act of Parlia- 
ment which afterwards paſſed, for remedying defective titles 


in Ireland. 


In 
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In the year 1641, the rebellion broke forth in that King- 
dom, and in the year following, Martin Bafil died; where- 
upon the mortgaged premiſſes deſcended to Ann, his only 
child, and heir at law: And upon her death, which happened 
in a few months afterwards, William Bafil, the. appellant's 
father became entitled ; but on account of the troubles ariſing 
from the rebellion, the premiſſes lay waſte and untenanted for 
upwards of fifteen years, ſo that Mr. Bail had no benefit 


thereof, nor in fact was any part of the 2000. per ann. in- 
tereſt, ever paid. 


In 1681, the widow of Sir Patrick Atebeſon, made an at- 
tempt to defeat this mortgage, by ſetting up a prior ſettle- 
ment; and ſhe accordingly filed a bill againſt William Baſil, 
in the Court of Chancery in Jreland, for an account of the 


rents and profits of the premiſſes, which had accrued due fince 
the death of her hufband. 


To this bill the defendant put in an anſwer, and thereby 
after defending his own title and impugning that of the 
plaintiff, he ſtated, that by reaſon of the long and great de- 
vaſtation of lands in Ireland, during the rebellion, he had 
received nothing out of the mortgaged premiſles : that for 
ſeveral years after the ſettlement of that kingdom, he was 
obliged: to let them at a very low rent, and far ſhort of his 
intereſt-money ; the county of Cavan being one of the laſt 
ſettled, and leaſt improved: part of the country : And, that 
there then remained juſtly due to him on the ſaid mortgage, 
after an allowance of all that he had received from the premiſſes, 
86 50 J. 175. 7d. 


After the coming in of this anſwer, no farther proceedings 
were had in the cauſe; nor was any demand made of redeem- 
ing the lands, during William Bajil's life-time, though he 


lived above eleven years afterwards. 


In 1692, William Bafil died; whereupon the appellant, as 


his heir at law, entred on the premiſſes, and continued in the 


quiet poſſeſſion thereof, for about four years. 


dent's father, thought proper to exhibit a bill againſt the 
3 TIRE «4 


But in Eafter term 1696, Sir Nicholas Atcheſon, the ſports 
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7 7 9 appellant in the Court of Exchequer, in Ireland; IE, 1 


redemption of the mortgage, and an account of the rents an 
profits of the premiſſes. c et ER 


IT T3 0 
{| 


The appellant, by his anſwer to this bill, inſiſted upon the 
ſame title as his father had done in the former ſuit, and that 
after ſo great a length of time, the eſtate was not redeemable; 
and therefore hoped, that the Court would not let the plaintif 
in to a redemption, or oblige him (the defendant) to account, 
for the rents and profits; it not being in his power to make 
up any ſuch account, but from ſuch papers as he could te- 
cover, as having formerly belonged to his anceſtors, the ſaid 
Martin Bafil, Ann Baſil and William Baſil ; many of which 
were doubtleſs loſt or worn out, in ſo long a ſpace of time, 
as fifty years and upwards : But, if the plaintiff would ſubmit 
to a decree to pay principal, intereſt and charges, on the 
mortgage, and give good ſecurity for ſuch payment, the 
defendant was then willing to be redeemed, and account for 
the rents and profits in the beſt manner he was able; being 
allowed the full intereſt for the 2000/. from the time the ſame 
was firſt lent, together with his own and his father's coſts 


and charges. 


The plaintiff having E to this anſwer, the acti t 
rejoined ; and thus the cauſe reſted at iſſue till 1702, het 
the plaintiff died, and for near ten years afterwards : But 
at length, in Hilary term 1711, the reſpondent, as the ſon 
and heir of the late plaintiff, filed his bill of revivor ;, and 
the ſuit being accordingly revived, publication paſſed, but no 
witneſſes were examined on either fide. An order was however 
made, on the 23d of June, 1713, that in conſequence of the 
defendant's offer in his anſwer, the plaintiff ſhould enter into 
a. recognizance of 5000 J. to abide the judgment of the 
court, and not diſmiſs his bill ; which order was complied 
with accordingly. 5 


On the 3d of May, 1714, the cauſe was heard; when it was 
decreed, that the plaintiff ſhould redeem the mortgaged” pre- 
miſſes, and that the rents and profits thereof ſhould be ſet 
againſt the intereſt, till the time that the defendant entered 


into poſſeſſion; that he ſhould from that time account for what 
| | be 
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ke had received, or might Hive rectived,/ without his wilful 
default; and that he ſhould be allowed - intereſt ſor his prin- 
I money, from the time of his CN — e 


But, oth this decree the defendant appealed; iniſting that N. Lechmere. 
no decree for a redemption ought to have been made, after ſo S. Cowper. 


great a length of time; or, at leaſt, that it ought to have been 
made upon the terms of the appellant's anſwer ; whereby he 
would have had his principal and intereſt computed from the 
date of the mortgage, and all the ſubſequent charges and expences 
of taking i in the forfeited title, and of the ſuit brought by Lady 
Atcbeſon, and all other juſt allowances ; but which the decree 
had taken no care of. That it was conceived, the decree could 
be made upon no other terms, than what were contained in 
the anſwer; for, tho it might be ſaid, that the plaintiff hav- 
ing replied, and the defendant fehlen; the cauſe was at iſſue; 
yet, there being no order for publication, the cauſe came on 
to hearing, as upon bill and anſwer; in which caſe, it was the 


conſtant practice of all Courts of Equity, to take the anſwer 


as, true in toto; but which, in the preſent caſe, had not been 
done. That the ſetting the rents and profits againſt the intereſt; 


from the date of the mortgage in 1637, till the appellant entered 
in 1692, Was very prejudicial, in making him loſe a great part 
of his intereſt ; for, during the rebellion, the profits of the 
lands were loſt entirely ; and, even afterwards, they fell far 


343 #2; 


ſhort of the intereſt of the 2000/. And laſtly, the decree had 
not directed, that the appellant ſhould have his coſts of ſuit; I 


which mortgagees, in all caſes, were eatitled to. 


On the other ſide it was ſaid, to be plain, from the appel- ]. jetyn. 
Jant' 8 anſwer; on which the decree was founded, that the eſtate” , Northeys 


was redeemable ; and therefore, the appellants could not impoſe 


any terms' of redemption, but ſuch as were reaſonable. That 


the terms which the court had decreed, were reaſonable ; 
becauſe it was impoſſible to account for the profits, from the 
date of the mortgage; and fo the appellant inſiſted by his 
anſwer. As to the circumſtance of there being no profits, 
for many years after the rebellion, it had been the conſtant rule 
of Courts of Equity in Treland, that where by a general and 
national calamity, nothing was made out of lands, which were 

Vor. I. 2 6 l a fund 
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Dtcree. 
varied 


Jour, vol. 20. 
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a, fund for the payment of intereſt, no intereſt ought; to, run 
during the continuance of ſuch public calamity. That the 
eſtate in mortgage contained 12,000 acres, had been let ever 
fince the reſtoration, for 300 J. per ann. and that there was 
wood upon it to the value of 8000/7. But if the appellant 
ſhould. prevail, in getting an account of rents and profits, 
directed from 1637, it would be impoſſible ever to get through 
ſuch account, and by conſequence, he would keep this, late 


AFTER hearing counſel on this appeal, it was ORDERED and 
Ap jupp, that ſo much of the decree | complained. of, as 
decreed a redemption of the mortgaged premiſſes, ſhould be 
affirmed: And it was further ordered and adjudged, that the 
refidue of the ſaid decree ſhould be ſo far varied, as that an 
account ſhould be taken, to ſee what was due to the appellant 
for principal and intereſt, from the time of making the mort- 
gage; in which account, ſuch abatements or allowances. were 
to be made of and for intereſt, as were uſually done in Ireland, 


on account of rebellions, or other public calamities happening 


to eſtates in mortgage; and likewiſe, that the appellant ſhould 
account for the profits of the ſaid premiſſes, received by him, 
ar any under whom he claimed, or which might have been 
received, without his or their wilful default ; ; and, in taking 
which account, all juſt allowances were to be made : And 
further, that the conſideration. of the coſts of the. ſuit. in the 
court of Exchequer, ſhould be reſerved till the ſaid account was 
taken; and then to be given by the laid c court, according to the 
event of that account. | 


f 


appetiant. 


Job Stn ſam; Eſq: Executor of Michael 5, 
1 Eſq deceaſed, - 12 , 


18th 2 1715. 


1 H E * and the reſpondent's teſtator, being 9 
tively Captains of Ships of ws and inclined. to, ſhare 
equally 


Cakes tin Parltamint. 


equally in the good fortune of each other, entered inte the 
ge ws — for ay purpoſe, ISHII? 


; 6: Aﬀemior'tin dites This ach day of Neel? 17687 it is 
„ covenanted, promiſed and agreed upon, by and between 
Captain Michael Sanſom, of her Majeſty's ſhip Mary Galley, 
and Captain Chatoner Ogle, of her Majeſty's ſhip Tartar, on 
«© the reſpective parts and behalfs of them the faid- Captains 


« each to other, That all and whatſoever prize or prizes ſhall 


be taken by either of the ſaid Captains, whether in their 


« reſpeetive ſhips before named, or in any other of her Majeſty's 


«©, ſhips, which they may hereafter happen to command ; all ſuch 


*« ſhare or ſhares of prize, plunder, bounty or ranſom-money, 


„ which ſhall become due as aforeſaid, to either of the ſaid 


40 Captains, by any capture or re- capture whatſoever, from 
* the day of the date hereof, for and during the preſent war 
« with France or Spain, ſhall be equally divided and diſtri- 


e buted between the ſaid Captains, to their common and reſpec- 


tive uſes. In further confirmation thereof, they the ſaid 


parties do bind and oblige themſelves, each to other, in the 
penalty of forfeiting each to other, (in caſe of failure of any 


part of the fore- mentioned agreement) the full ſum of double 
the- value which the ſaid ſhares may amount to. In witneſs, 


720 *. Sc.“ 


711 


S6 after this agreement, Captain Sanſom received orders 
from the Admiralty, to cruize with his ſhip in the Channel; 
and the appellant, in purſuance of like orders, went firſt to 


Newfe oundland, and afterwards to the Streights ; and each of 


them took ſeveral prizes. The appellant continued in the 
commantd-of his ſhip the Tartar, but Sanſom changed. his- ſhip 
for the Bonadventure ; which ſoon afterwards receiving damage 
at ſea, by ſtriking on a ſand, was ordered to be laid up; and the 
Captain, after ſome months application for another ſhip, was 
appointed to the ſhip Moore, of which he died Commander in 


November 171 1; but he took no prizes in either of theſe two 
ſhips. 


Some time after Captain Sanſom's death, the appellant return- 


ed to England; wheteupon the reſpondent applied to, him for 


an account of the prizes he had taken, 10 he had been out, 


4 and 


— — —— — — 
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and to bi paid one moiety of the value thereof, purſuant to the 
agreement; the reſpondent, on his part, offering to account 
with the appellant, for a uy of the prizes taken by Captain 


Sanſom. 


But the pennt putting a direct negative upon this appli- 
cation, the reſpondent, in Michaelmas term, 1713, exhibited 
his bill in Chancery againſt the appellant, for a ſpecific per- 
formance of the agreement : And the defendant, by his anſwer 
to this bill, ſubmitted to account for all the prizes which 
were taken, whilſt he and Captain Sanſom were both in com- 
mand; but inſiſted, that as Sanſom had voluntarily quitted the 
Mary Galley, and, thro' his own wilful act had continued, for 
fifteen months, without any command ; he was not entitled to 
any ſhare of the prizes, taken WT the defendant —_— that 


interval. 


On the roth of December, 1714, the cauſe was heard at the 
Rolls; when his Honour declared, that by the conſtruction of 
the agreement, Captain Sanſom, during the time that he was 
not Commander of any one of her late Majeſty's ſhips, was not 
entitled to any ſhare of the prizes, which became due to the 
defendant within that time; and therefore decreed, that the 
accounts ſhould only be taken, during the times that both the 
Captains were 1n command ; and, that what ſhould appear due 
on ſuch account, ſhould be paid accordingly. 


The plaintiff, belts diſſatisfied with this decree, applied for, 
and obtained a re-hearing, before the Lord Chancellor Cooper, 
on the 14th of May, 1715, * when his Lordſhip was pleafed 
to declare the meaning of the agreement to be, that the Cap- 
tains ſhould ſupply the wants of each other during the war, 
and that the mutual contiagency of being continued in, com- 
mand, for a greater or leſſer part of that war, was one of the 
chances which they intended to run; and therefore it was 
decreed, that an account ſhould be taken of all the prizes made 


£ 
— —_—_ 


* This was in the ſecond Chancellorſhip of Lord Coroper, who was firſt made 
Chancellor in May, 1707, and again in September, 1714. md Je he only inſtance 


by 


of this kind that occurs in our hiſtory. 


bythe, two Contain, ee in wy ir hd ſhips, 
or any other which either of them afterwards commanded ; and 
of. all prizes, &c. which became due to either of them, from 
the date of the agreement, to the time of Captain Sanſom's 
death. n 


From this decree the defendant appealed ; inſiſting, that it 
was not the intent of the parties to the agreement, that they 
ſhould be accountable to each other for any prizes, but what 
dere t taken while they were both in command; and that their 
mutual commands, and the hazards which they were ſeverally 
to run in queſt of prizes, were the conſiderations of the agree- 


mept; and the only inducement to their making it. That the 


copſtruQtion made by the laſt decree, was not warranted by the 

reement 3 for it could not from thence be collected, that the 
Kha meant to ſupply the wants of each other during the 
war, or to run the hazard of either of them being turned out 
of the ſervice: Nor could it be thought either juſt or reaſon- 
ahle, that Captain Sanſom, while actually out of ſervice, and 


beg his eaſe at home, ſhould reap a moiety of the benefit 


obtained by the appellant, at the continual hazard of his life 


abroad ; eſpecially when it was conſidered, that Sanſom volun- 


tarily quitted the Mary Galley for an old decayed ſhip, which 


was, the ſole occaſion of his being out of ſervice. And there 


fore It was hoped, that the decree at the Rolls would be confirm- 
ed, and the ſubſequent decree reverſed. | 
On the other ſide it was ad, that both the words and intent 
of the agreement were plain and poſitive, that the parties were 
to be mutual ſharers in the fortune of each other; and the time 
of its continuance was preciſely aſcertained, v72. during the 
then preſent war with France and Spain. That the agreement 


was, to ſhare the prizes taken by thoſe ſhips they then had, 


or. any other ſhips ; ; which plainly implied, that either of them 


might be at liberty to change his ſhip. That Captain Sanſom 


did not quit the Mary Galley, till he had got the Bonadventure, 
which was a fourth rate ſhip ; ; and which, of all other kind of 
ſhips, is well known to be the moſt fit for cruizing. That this 
ſhip' S receiving an accidental damage in the ſervice, and being 
ordered by the Admiralty to be laid up and Rod, the Cap- 
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— tain" ufed his utmoſt endeavours and application for another 
— hip; and at length procured the Moore, in the command 
whereof he died. That the agreement was equal and mutual 
dn both fides; and if the appellant had been ordered to ſtay at 
home the whole time, or had not been fortunate enough to 
take any prize, yet he would have been entitled to a moiety of 
whatever Captain Sanſom had taken, and therefore that advantage 
ought to be mutual. 


AccoRDIiNGLY, after hearing counſel on this appeal, it 
3 Was ORDERED and ADJUDGED, that the ſame ſhould be dif. 


2 20. miſſed; and the decree therein complained of, affirmed. 
p. 118. | | 


2 WY 
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Caſe 122. Henry Newburgh, Gent. — Appellant. 
Brockhill Newburgh, Eſq. — — Reſpondent. 


| i2th Auguſt, 1715. 
2 HO MAS Newburgh, Eſq. was tenant by the cartefy of 
a moiety of the manor of Baliybaiſe, in the county of Cavan, 
in Ireland, in right of his firſt wife Mary, by whom he had 
iſſue two ſons, namely, Thomas and the reſpondent ; and by 
his ſecond wife Letitia, he had iſſue the appellant and two 
other ſons: And, being ſeiſed of other lands in England and 
Ireland, he made his will on the 24th of May, 1693, and 
thereby gave to his ſecond ſon the reſpondent and his heirs, 
all the eſtate of inheritance which he had in the pariſh of Higb- 
- worth, in the county of Wilts; charged with an annuity of 
40/. per ann. to his wife Letitia for her life. Then came the 
following clauſe, viz. © I alſo give and bequeath to the ſaid 
«© Brockhill Newburgh, the two poles of land, called Mullab- 
* chroghrey and Cullakendes, in the county of Cavan, to him 
and his heirs for ever: Provided always, and it is my will 
and pleaſure, that if the eſtate of Ballybaiſe ſhall fall to the 
ſaid Broch bill, by the death of his brother, that then he ſhall 
« quit and relinquiſh his intereſt hereby granted to him, of 
the ſaid two poles, together with all improvements he _ 
1 | | „ make 


* 


4 
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make thereon, unto his younger. brother Henry Newburgh, 1 
eto whom I do give the two poles of T; rough and Nedea, and he 4x tf 
e the three pottles of Drumanarack, as alſo the chief rent of 
the poll of Carrivuillis, being three pounds per ann. as alſo all 
« the freeholds I have purchaſed in the manor of Ballyhaiſe, all 
« which I do hereby give and bequeath to him and his heirs 
« for ever.” The teſtator then gave other lands to his two 
younger ſons by his ſecond wife, and to their reſpective heirs ; 
and willed, that if any of his four younger ſons ſhould die 
without iſſue, then the eſtates thereby deviſed to them, ſhould 
be equally divided amongſt the ſurvivors, 


cc 


= 


Soon afterwards the teſtator died ; whereupon the moiety of 


the manor of Ballybaiſe deſcended to his eldeſt fon Thomas, as 
heir of his mother. 


This Thomas afterwards made his will, dated the 6th of 
April, 1696 ; and thereby gave to each of his two ſiſters 20/. 
per ann. for their reſpective lives; and after their death, he 
directed 2007. a- piece to be divided amongſt their daughters, 
at their ages of 21, or marriage: He then gave ſeveral other 
pecuniary legacies, and a rent-charge of 10. per ann. out of 
the eſtate of Ballybaiſe, to the Miniſter and Churchwardens of 
the pariſh of Ballybaiſe, for ever: All the reſt of his perſonal 
eſtate he gave to his brother the reſpondent, and alfo his real 
eſtates in Eſſex and Kent, to hold to him, his e ee execu- 
tors for ever; ſubject nevertheleſs, to the payment of all ſuch 
debts and legacies as he owed, or had by his ſaid will bequeath- 
ed to any perſon in England. And, as to his eſtate in the 
county of Cavan, being the moiety of the manor of Baliybaiſe, 
he gave the ſame to his brother George Vaughan and his heirs ; 
to the intent, that with the accruing profits thereof, he ſhould 
pay and diſcharge all his debts, and the ſeveral legacies therein 
mentioned. Then follows this clauſe, viz. © But in regard 
my brother Yaughan lives a great diſtance from my concerns, 
< I do therefore deſire of him, if he thinks fit, to employ 
and intruſt my ſaid brother Brochbill Newburgh, in receiv- 
ing the rents, and paying the debts and legacies, allowing 
* him three ſhillings in the pound, for and in lieu of his pains 
** and all charges he ſhall be at therein, out of the profits of 


« the 
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* the ſaid eſtate, for all debts and legacies he ſhall pay ag 
* aforeſaid. It is alſo the further intent and meaning of theſe 
* preſents, that ſo ſoon as the ſaid debts and legacies are ſatis- 
* fied and diſcharged, viz. ſuch as are immediately payable by 
** a reception of the profits of the ſaid eſtate, or otherwiſe ; 

that then my ſaid brother Vaugban and his heirs, ſhall ind 
* will by good conveyance in the law, ſuch as the counſel of 
* my ſaid brother Brocꝶhill ſhall adviſe, convey, allure and 
„% make over unto the ſaid Brockhzi/] and his heirs, unto his 
and their own proper uſe and behoof, all the eſtate, right, 
„title and intereſt, hereby granted to him the ſaid George 
« Vaughan and his heirs, in the ſaid lands and eſtate in the 
« county of Cavan aforeſaid ; ſtill ſubje&, nevertheleſs, to all 
«« debts or legacies herein mentioned, and not immediately 
* payable; and to pay all my debts and — with my 
«© perſonal eſtate, ſo far as it will go. | 


The teſtator ſoon afterwards died, and the reſpondent, whom 


he appointed ſole executor of his will, duly proves: the ſame. 


By indentures of leaſe and releaſe, dated the 16th and 17th 


of February, 1703, Mr. Vaughan conveyed the moiety of 


Ballyhaiſe to the reſpondent in fee; ſubject to the payments, 
and upon the truſts of his brother's will: And the reſpondent 
covenanted to pay, perform and execute the ſame, and to 


indemnify Yaughan from all ſuits and charges, by reaſon of 
the ſaid truſts, 


The reſpondent had paid, or was liable to pay about 1 500/. 
with which his ſaid brother had charged the eſtate of Ballybaiſe; 
tho' the yearly rent of it, at his brother's death, did not 
exceed 600. ſubject to a Crown-rent of 11/7. 8s. and his 


_ perſonal eſtate did not amount to more than 100/. The eſtates 


of Mullahchroghrey and Cullakendes were allo of ſmall value, 


not above 20/7. per ann.; but the reſpondent had laid out in 


laſting improvements thereon, more than 5007. And the eſtates 
in Ehr and Kent were mortgaged, or otherwiſe incumbered, 
to more than their value. 


In Michaelmas term, 1706, the appellant, by his guardian, 


Exhibited his bill againſt the reſpondent 1 in the Court of Chan- 
cery 


Caſes in Parliament: 


cery in Ireland, to have poſſeſſion of the twd poles of Mullub- 
croghrey and Cullakenges, and for an account of the profits 
thereof, from the death of the laſt teſtator, which happened 


in the year 1696; and alſo for a Conveyance thereof, to him 
and his heirs. 


On the 6h of February, 1712, the cauſe was heard ; when 
the Court declared, that the eſtate of Ba/lyhaiſe was to have 


come clear to the defendant ; and therefore referred it to a 


Maſter, to examine and ſtate what were the debts and legacies 
left by Thomas the ſon, charged on the ſaid eſtate and lands 
of Ballyhaiſe, and what was the amount of his perſonal eſtate ; 
and, upon the coming in of the Maſter's report, ſuch further 


order ſhould be made as ſhould be juſt. 


From this decree, the plaintiff appealed ; inſiſting, that the j. Jekyll. 
intent of his father's will was, that as ſoon as Ballyhaiſe ſhould x, Northey. 


come to the reſpondent, by the death of Thomas his brother 
without iſſue, or without making any diſpoſition thereof, he 
ſhould then relinquiſh his right to the two poles of Mu/lah- 
croghrey and Cullakendes, to the appellant ; and that by a plain 
and reaſonable conſtruction, this eſtate of Ba/lyhaiſe might be 
ſaid to fall to the reſpondent, as ſoon as the debts and legacies, 
to which the ſame was ſubject, were diſcharged. That the 
reſpondent ought therefore, to have been decreed to account 
for the rents and profits of Ballybaiſe, and of the eſtate in 
England, deviſed to him by his brother's will, as well as for 
his perſonal eſtate, in order to ſatisfy the debts and legacies 
charged on Ballybaiſèe; and ſo ſoon as they ſhould be diſcharged, 
to convey the ſaid two poles to the appellant and his heirs. 


On the other fide it was contended, that the eſtate of Bally- 
Baie did not deſcend to the reſpondent, as heir of his brother 
Thomas; in which caſe only, the executory deviſe of theſe two 
poles to the appellant, was to take place. That the debts and 
legacies charged by Thomas the ſon on Ballyha zſe, which the 
reſpondent had paid, and was liable to pay, amounted to the 
full value of that eſtate, and more than double the inheritance 
of the two poles, as they were at Thomass death; and it 


vas manifeſtly the intent of Thomas the father, that Ballybaiſe 
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toni © come cles to the reſpondent. Laſtly, that the appel. 


lant s title was properly triable at law, as it depended merely 
upon the conſtruction of the deviſe in the father's will; and 
there was no equitable circumſtance in the caſe, to change or 
alter ſuch legal conſtruction. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, Hint the ſame ſhould be diſmiſſed ; 
and the decree therein complained of, affirmed. 
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Dennis Daly, junior, Eſq. and Elin his 1 
Wife, . R * 5 Appellants. 
Mary Lynch, Widow, 3 Reſpondent. 


17th Pu 1715. 


HE only eſtate of which George French, Eſq. father of 


the appellant F//in, and firſt huſband of the reſpondent, 


was abſolutely ſeiſed in fee, conſiſted of about 315 acres of 


land ; the reſt of his eſtate, being partly lands purchaſed in the 
names of other perſons, in truſt for himſelf, and partly rever- 
ſions or remainders in fee, expectant on the determination of 
eſtates for life. | 


| Mr. French being thus ſeiſed and entitled, made his will, 
dated the 17th of September, 1689 ; and thereby deviſed all his 
real and perſonal eſtate to his executors, in truſt for the 
payment of his debts, legacies and children's portions ; and 
ſubje& to thoſe truſts, he deviſed his real eſtate to his eldeſt 
daughter in tail, with remainder in tail to his other daughters 
ſucceſſively. The teſtator then gave 500/., a-piece to his 


younger daughters, payable after his debts and other legacies 


ſhould be ſatisfied ; and ſubſequent to the payment of debts, 


legacies and children's portions, he deviſed one moiety of his 


N to the reſpondent, his wife, during her life; and appoint- 


ed her and ſeveral other perſons executors of his will. 


The 


J 


The appellant Ellin, who was the "hens s ſecond daughter, 
becoming entitled to his eſtate by virtue of a certain condition 
or limitation in his will; * a marriage was propoſed by the 
executors, to Dennis Daly, ſen. between her and the appellant 
Dennis his ſon ; and the eſtate being, on that occaſion, repre- 
ſented in a very favourable light, and the incumbrances there- 
on to be inconfiderable, certain articles were, on the 28th of 
April, 1701, entered into between the executors, on behalf of 
the appellant Ellin, and Daly the father, on behalf of the 
appellant Dennis, for the ſettlement of this eſtate ; and by 
theſe articles, the reſpondent (who was a party, as one of the 
executors) reſerved to herſelf, in lieu of dower, the lands of 
Frenchbrooke, containing 606 acres, tho' ſhe was only entitled 
to dower of 315 acres; thoſe being all the lands which her 
huſband was legally ſeiſed of during the coverture. 


After the execution of theſe articles, Mr. Daly the father 
diſcovered, upon enquiry, the particular fituation of the teſtator's 
eſtate; and conſequently, that he had been greatly impoſed 
upon, as well by the reſervation to the reſpondent, in lieu of 
her dower, as by the amount of the incumbrances, the intereſt 
whereof exceeded the yearly rent of the lands. Much alter- 
cation enſued between the parties on this diſcovery, and the 
marriage of the appellants was for ſome time ſuſpended ; but at 
length a compromiſe took place, by the executors agreeing to 
ſome alterations in the articles, particularly, that the reſpon- 
dent ſhould be left to recover her dower according to law ; and 
theſe alterations being expreſſed in an indorſement upon the 
articles, the marriage took effect. 


The appellants, a conſiderable time after their marriage, 
apprehending that all the incumbrances upon the eſtate were 
ſatisfied, applied to the reſpondent for poſſeſſion of the lands 
of Frenchbrooke, and for an account of the rents and profits 
thereof ſince the teſtator's death; but ſhe inſiſting on holding 
the ſame in lieu of her dower, the appellants in Auguſt, 17 11, 
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ſeveral other facts in the caſe, being particularly ſtated, it was thought ſufficient 
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exhibited. their bill againſt the reſpoident,” in the court ef 
Chancery in Ireland, to be relieved in this matter; ſtating, 
that by articles previous to her marriage with the teſtator, 
ſhe was, to have a jointure of only 201. per ann. having brought 
him no larger portion than 150/.; that ſhe could have no 
pretence to dower out of the truſt-eſtate, or the remainders 
expectant on eſtates for life, but was dowable only according 
to law, out of ſuch lands whereof the teſtator had the legal 
eſtate and inheritance ; and that having as a truſtee enjoyed the. 


lands of Frenchbrooke, ſhe was accountable for the rents and 
profits thereof. 


The defendant, by her anſwer to this bill, inſiſted that ſhe 
was as well entitled to dower of a truſt, as of the lands in 
which her huſband had the legal eſtate ; and that by the articles 
made on the plaintiff's marriage, the lands of Frenchbrooke 


were reſerved to her inſtead of dower ; ſhe admitted that 


there were articles preceding her marriage with the teſtator, 


but where thoſe articles were, or what proviſion was thereby 


made for her, ſhe did not know; ſhe alſo admitted, that the 
had only 150 J. for her portion; but inſiſted, that being no 
party to the laſt- mentioned articles, ſhe could not be thereby 
precluded of her thirds. 4587 n ING 


A 
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The defendant ſoon afterwards exhibited her bol bill il gun 
the appellants, in order to eſtabliſh their marriage- articles, 
and the proviſion thereby made for her; and to ſet aſide the 


indorſement on thoſe articles, by which ſhe was to have her 
dower according to law, under pretence that ue lame was an 


1 , Y 2 


impoſition on her. 
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The appellants, by their anſwer to this bill, inſiſted on their 


minority at the time of perfecting theſe articles; that they 
were neither parties or privy thereto, and that the perſons 


who were parties, had no power to charge the appellant Elliuss 
eſtate in any other manner, than as the teſtator had by his 
will directed; they alſo inſiſted upon the articles made pre- 
vious to the teſtator's marriage with the reſpondent; that 


the proviſion thereby made for her, was an effectual bar to 


her claim of dower; and that ſhe could not, by a breach of truſt, 
make a better proviſion for herſelf, than ſhe was legally en- 


Both 


1 
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Both theſe cauſes were heard on the 28th of January, 17133 DD 
when it was decreed, that as the ſaid Mary Lynch was on her he HA 
part bound by the articles of 1701, ſhe ſhould not be ac- 
countable for any profits by her received before that year ; 
and therefore, it was referred to a Maſter, to ſtate what were 
the yearly profits of the lands whereof the ſaid George French 
died ſeiſed, who had received the ſame, and how they were 
applied ; alſo, what incumbrances were on the faid lands, 
and which of them affected the eſtate before the title of 
dower, and which after; and that in the mean time, the ſaid 


Mary Lynch ſhould be quieted in the poſſeſſion of Frenchbrooke. 


From this decree the preſent appeal was brought; and, on S. Cowper. 
behalf of the appellants it was: infiſted, that the decree was R. Nymord. 
erroneous, and ought to be reverſed ; becauſe the reſpondent 
was thereby decreed to be bound by the appellant's marriage- © 
articles, whereas it never came in queſtion in the cauſe, 
whether ſhe was or was not bound by them, but only whether 
the appellants themſelves were thereby bound: As to which 
queſtion, there could be no ſufficient reaſon to decree in the 
affirmative, in regard the appellants were neither parties or 
privy to thoſe articles, but were in fact minors of only ſixteen 
years old, at that time; it was therefore neither equitable or 
juſt, that the reſpondent, by a direct violation of her truſt, 
ſhould bind the appellants by articles, which tended to make 
a better proviſion for her, than ſhe was entitled to by law. 
That as to the reſpondent's not being accountable for any profits 
by her received prior to the year 1701, there was no foundation 
for ſuch a decree, either by the will or the articles, or any other 
fact or circumſtance in the cauſe: But on the contrary, the 
decree ought to have directed the reſpondent to account for 
thoſe profits from the teſtator's death, and to have aſcertained 
in what manner ſhe ſhould ſo account, and what allowance 
ſhould be made her for her dower ; and that ſhe ſhould account 
for all ſhe had received, over and above her dower of thoſe 
lands, in which her huſband during the coverture had the 


legal eſtate and inheritance, and whereof ſhe was dowable 
by law. 


On the other fide it was argued, that the teſtator having J. Jekyll. 
deviſed a moiety of his eſtate in general to the reſpondent for T. Powys: 
Vol. I. 6 V life, 
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out of the legal ,eſtate, but to an equitable equivalent for her 


a full equivalent for her dower or thirds of the teſtator's eſtate, 
and be ſtripped of her maintenance, and left deſtitute of any 
proviſion, until ſhe ſhould be eſtabliſhed in the poſſeſſion of 


ſeſſion the Court could not decree to her, until it ſhould appear 


entitled to her dower, notwithſtanding the articles pretended 
to be made on her marriage; and that the articles or agreement 


the reſpondent ought to elect, whether ſhe would infiſt on her 
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life, after Pawn of his debts and legacies ; it was c' early 
his intention (tho' not ſo expreſſed) that in the mean time, 
while the debts and legacies were paying, ſhe ſhould enjoy at 
leaſt her own third of the rents of his eſtate ; eſpecially as he 
had made no other proviſion for her, during the time by him 
limited for the application of his rents to the payment of his 
debts and legacies. That ſhe was not only entitled to dower 


dower out of the truſt-lands; and ſhe was expreſſly entitled by 
the will, to a moiety of the rents of the whole eſtate, from the 
time that the debts and legacies were, or might be ſatisfied. 
That the decree was well founded, in holding the reſpondent 
to be bound by the appellant's marriage-articles ; inaſmuch as 
ſhe had releaſed her right of dower, and the arrears thereof, and 
ſubmitted to take the lands of Frenchbrooke in lieu of it; and 
it would be very hard and unreaſonable, that the ſhould be 
turned out of the poſſeffion of Frenchbroake, which was not 


what was deviſed to her by the teſtator's will; and which poſ- 


by the Maſter's report, that the debts and legacies charged on 
the eſtate, were or might be paid. And, that there were ſeveral 
precedents in Ireland, where the widows of tranſplanters, who 
in ſatisfaction of their old eſtates, had lands given them under 
the government of Oliver Cromwell by tranſplantation, and 
conſequently had but equitable eſtates ; had obtained decrees in 
the Court of Chancery in that kingdom, for the third part of 
ſuch equitable eſtates and tranſplanted intereſts. 


"ha after hearinz counſel on the appeal, it was ORDERED 
and ADJUDGED, that the decree therein complained of, ſhould 
be reverſed: And it was declared, that the reſpondent was 


of 1701, and the indorſement thereon, were void as againſt the 
appellants, they being then minors, and no parties ; and that 


right of dower, or waive her dower, and claim a moiety of the 
teſtator's eſtate, after payment of debts, legacies, and JO 
according to his will. 

The 
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The counſel for the reſpondent were then called in and aſced, 


« Which of the two they did elect for their client?” But the 
reſpondent herſelf not being preſent, her counſel declined 
making any election for her, and defired a few days for that 
purpoſe ; whereupon the Houſe allowed the reſpondent time 
till Saturday then next, (the 2oth of Auguſt) to return an 
anſwer to the queſtion put to her counſel, as aforeſaid ; at 
which time, their Lordſhips would further decree, as ſhould 


be juſt. 


This time was afterwards enlarged; but the reſpondent, or 
any on her behalf not having appeared to make ſuch election; 
it was therefore, on the 19th of September, 1715, ORDERED 
and ADJUDGED, that the ſaid Mary Lynch ſhould account, 
according to the courſe of the Court of Chancery in Ireland, 
for all the perſonal eſtate, and profits of the real eſtate, of 
George French, her firſt huſband, which at any time came to her 
hands, or to the hands of any other perſon to her uſe; and in 
taking ſuch account, ſhe ſhould have all juft allowances ; and 
that when ſuch account was taken, as to what ſhould appear 
to be remaining of the eſtate of the ſaid George French, either 
real or perſonal, after what was ſufficient to pay and diſcharge 
all debts, legacies and portions, owing from, or given by 
the ſaid George French; the ſaid Mary Lynch was well entitled 
to one full moiety. of the rents and profits of ſuch refidue 
of the eſtates real and perional, during the term of her na- 
tural life, by the will of her ſaid huſband George French; 
the ſaid moiety of the rents and profits to be computed and 
allowed to her, from the end of one year next enſuing his 
deceafe; But if the ſaid Mary Lynch ſhould, at any time 
pending the account fo directed, or before the confirmation of 
the report thereof, ele& to waive the ſaid profits of the moiety, 
which the might claim by the will of her faid huſband ; and 
inſiſt, in the Court of Chancery in Ireland, on her right of 
dower; then the ſaid Mary Lynch was decreed to pay the 
coſts of the faid account, ſo far as the ſame had proceeded 
before ſhe ſhould ſo make her election; and that ſhe ſhould 
be allowed one full third of the clear profits of the real eſtate 
of her ſaid huſband, whereof the was dewable either by law 
or equity (without prejudice to the point, whether the faid 
Mary e was dowable of the eftate whereof her ſaid 
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huſband was only ſeiſed as c que truſt, by the uſage of 
Treland, or the courſe of equity in that kingdom in ſuch caſes, 
which the Court of Chancery in Ireland was to determine, 
Tubject to any future appeal); and if on the account to be 
taken as above mentioned, the ſaid Mary Lynch ſhould not 
have received ſufficient to ſatisfy what was now decreed to her; 

then the reſidue of the eſtate, real and perſonal, of her ſaid 
huſband George French, was and ſhould remain liable to ſatisfy 
and make good to her what ſhould ſo remain due : But if it 
ſhould appear on ſuch account, that the ſaid Mary Lynch 
was over paid, what ſhould be found due to her according 
to this preſent decree ; then the ſaid Mary Lynch was decreed 
to pay ſuch ſurplus ſo found due from her, to the appellants ; 
and the coſts of the ſuit below and of this appeal, other than 
as before was particularly directed, ſhould be paid and deducted 
out of the ſaid teſtator's eſtates, ſo to be accounted for. 


Jobn Lloyd, and Mary his Wife, - Appellants, 


Cornelius Burton, and Sarab Burton, Widow, Reſpondents. 


18th February, 1715. 


N DREW Burton being ſeiſed of a copyhold * held 
of the manor of Oatham cum Barlethorpe, in the county 
of Rutland, and having iſſue by his firſt wife, Andrew, his 
eldeſt ſon, and the appellant Mary, and by the reſpondent 
Sarab his ſecond wife, the other reſpondent and Bartin; he, 
on the iſt of May, 1704, made a ſurrender of all his copyhold 


meſſuages, lands and tenements, with the appurtenances, into 


the hands of the Lord of the faid manor, by the acceptance 


of Hugh Aſhton, one of the cuſtomary tenants thereof; to 


ſuch uſes, as he the ſaid Andrew Burton ſhould, by his laſt 


will in writing, limit, declare and appoint. 


A few days afterwards, Burton made his will, dated the 


. 11th of May, 1704; and thereby deviſed all his freeho/d lands 
in Barlethorpe, to his ſaid ſon Andrew, and the heirs male of 


his 
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his body; remainder' to his * Cornelius (the reſpondent) and 
the heirs male of his body; remainder to his ſon Bartin, 
and the heirs male of his body; with remainder to his own 
right heirs.” And then reciting, that he had made a ſurrender 
of all his copybold lands and tenements in Barlethorpe aforeſaid, 
to the uſes of his will; he declared the uſes of ſuch ſurrender 
to be, to the ufe of his ſaid ſon Andrew, and the heirs male 
of his body; remainder to the uſe of his ſaid fon Cornelius, 
and the heirs male of his body; remainder to the uſe of his 
ſaid ſon Bartin, and the heirs male of his body; with re- 
mainder to his own right heirs. The teſtator then gave the 
profits both of the ſaid freehold and . copyhold premiſſes, to 
the reſpondent Sarah his wife, towards educating his children, 
until his ſon Andrew ſhould attain his age of 21; he gave 
to the appellant Mary, two exchequer annuities of 147. per ann. 
each, and 800/. in money, in full for her portion, to be paid 


on the day of her .marriage; provided, ſhe married with the 


conſent and approbation of John Noell, Eſq. and the reſpon- 
dent Sarah, or one of them; but if ſhe married without 


ſuch conſent and «RI then * gave her only the ſaid | 


two annuities. 


a 4 


was left, in order to be preſented, alſo died; but without t int 
made any ſuch preſentment. 


bk 


| In October, 1711, Andreu the ſon died inteſtate and un- 
married, without having ever been admitted to this copyhold 
eſtate, altho' the tenants thereof had attorned to him: And 


the ſurrender not- being yet found, the appellant Mary claimed. 
to be entitled, as the ſiſter and heir at law of Andrew, and 


prevailed with the tenants to attorn to her, and the other e 
lant her huſband. | 


The ſutrender being at length found, the reſpondent Cor- 
neltus, by the other reſpondent his mother and next friend, 
in Ty rinity term 1712, exhibited his bill in the Court of Chan- 


cery, againſt the appellants and their tenants; praying, that 


the want of a ſurrender to this copyhold eſtate, duly preſented, 


might be ſupplied in his favour; and that he. might hold and 


enjoy the ſame according to the limitations of his father's will. 
Vor. I, 02 11 


In April, 1706, the teſtator died; and in May, 1707, Hugh 
Aſhton, who took the ſurrender, and in whoſe hands the lame. 


1715. 


ſaid father. 


next court, as he kne'y it ought to be, if he had intended it 


by the teſtator as a proviſion for a child; the equitable reaſon, 
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Hlereupon, the appellants filed their croſs bill, to be quieted 
in the poſſeſſion of the premiſſes; and to diſcover what pro- 
viſion was made for the reſpondent Cornelius by the will of his 


Both cauſes being at iſſue, and witneſſes examined, the ſame 
were heard at the Rolls, on the 3d of Fuly, 1713, when his 
Honour was of opinion, that the ſurrender ought to be made 
good ; and therefore decreed, that the ſaid Cornelius ſhould 
hold and enjoy the copyhold premiſſes, according to the ſaid 
teſtator's will; and that the appellants ſhould account for the 
tents and profits thereof. 


| The appellants thinking themſelves aggrieved by this decree, 
appealed to the Lord Chancellor Harcourt ; who, on hearing 
the cauſe, upon. the 14th of November, 1713, not only con- 
firmed the decree of the, Maſter of the Rolls, but ordered, that 
the appellants ſhould make a ſurrender of the Wen to the 
uſes limited by the teſtator's will. ; 


But 9 appellants being ſill diſſatisfied, brought the preſent, 
appeal ; and on their behalf it was ſaid to be proved in the 
cauſe, that the ſaid ſurrender was neither executed according 
to the cuſtom of the manor, or. preſented at any court held 
for the fame ; altho' ſeveral courts were held after the date of 
it, and at one of which, both the teſtator himſelf, as well as 
Aſhton the tenant who took the ſurrender, were perſonally pre- 
ſent; but on the contrary, it was proved, that the ſurrender 
was recalled by the teſtator from Aſbton, and therefore 1t was. 
inſiſted, that the ſame was void at law; which the appellants, 
were ready to try, upon a proper iſſue being directed for that 
purpoſe. But that to ſupply the ſurrender, or compel the. 
appellants to make a new one, was manifeſtly againſt the 
teſtator's intention; who could have no reaſon for recalling the 
ſurrender he had made, but to prevent its being preſented at the 


to take effect. That the reſpondent Cornelius was very well. 
provided for by his father's will, independent of the eftate in 
queſtion, which being only a remainder, could not be conſidered. 


therefore of ſupplying the ſurrender ceaſed, and the appellants, 
right, 
I 
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right, which was both a legal and an equitable one, ought not 
to be taken away from them; without at leaſt directing an 
iſſue to try whether the paper writing, purporting to be a 
ſurrender, was duly executed and preſented; and if ſo, whether 
the ſame was not recalled. 


On the other fide it was ſaid, that ſince the decree, the re- 


ſpondent Cornelius had been admitted tenant of this copyhold 8 


eſtate ; had paid 801. fine for ſuch admittance; and as the 
deviſe thereof was for the benefit of a child, ſuch deviſe, 
according to the rules and practice of courts of equity, ought 


to be ſupported and made good, even tho' no ſurrender at all had 


been made to the uſe of the will. 


 AccoRDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the decree therein complained 
of, and the confirmation thereof, ſhould be affirmed ; and that 


the appellants ſhould pay the reſpondents, the ſum of 201. for 


their coſts in the Houſe. 


John Turner, Clerk, 5 Appellant. | 
William Smith, Gras . 2 PP Francis 


W aijon, _ _ x (Reſpondents, 


21ſt March, 1715. 


EFORE, and at the time of the diſſolution of monaſ- 
| teries, the abbot of Coverbam, in the county of York, 
was ſeiſed in right of his abbey, of the rectory and pariſh 
church of Coverham, and of all glebe-lands, tythes, oblations, 
obventions, and other profits thereunto belonging ; and upon 
the diffolution, King Hen. VIII. by virtue of the ſtatute in 


that caſe made, became ſeiſed in right of his Crown of the 


ſaid abbey and rectory, and all other the jos and | poſit 
lions thereof. 


ueen 


Deca 
affirmed. 
Jour. vol. 20: 


p. 296. 


Caſe 125. 


Viner, vo“. 9. 
P · 55 C. 14. 


5 Inari a 2036 7 
548 Caſes in Parliament. 


"Sr Queen Elzabeth, by letters patent under the Otest Seal, 
dated the 19th of June, in the Ach year of her reign, granted 
to Thomas Allen and Thomas Freeman, and their heirs,” the faid 
reQory, and all houſes, buildings, barns, glebe-lands, tythes, 
oblations, obventions, profits, commodities, and appurtenances 
whatſoever thereunto belonging ; excepting and reſerving only 
to her Majeſty, her heirs and ſucceſſors, the advowſon of the 
church of Coverham; to hold of her ſaid Majeſty, her heirs 
and ſucceſſors, as of her manor of Eaſ Greenwich, in the county 
of Kent, by fealty only, in fee ſoccage and not in capite. 


Since the diſſolution of this abbey, no tythes, either great or 
ſmall, ariſing within the pariſh of Coverham, were ever paid 
to any incumbent of that pariſh, but were conſtantly accounted 
for to the Crown; or its farmers or leſſees, until the above 
grant by Queen Elizabeth; and afterwards, the tythes were 
anſwered to the grantees, or thoſe claiming under them; and 
ſuch owners of the rectory, had uſually paid the miniſter for 

the time being, who had officiated as curate of the pariſh, a 
ſtipend of 8/. per ann. and which by other charitable donations 
was augmented to 20/. per ann. 


In the year 1708, the appellant was preſented by Queen 
Ann to this rectory and vicarage ; and inducted thereto accord- 
ingly ; but ſoon afterwards, pretending to* be entitled to all 
the tythes of the - pariſh, he ſummoned the reſpondents and 
ſome other of the inhabitants, before-two neighbouring juſtices 
of the peace for the north-riding of the ſaid county of York, 
in order to recover certain ſpecies of ſmall tythes; but meeting 
with no ſucceſs or encouragement -in this mode of proſecution, 

he brought his action at law againſt one John Geldart an in- 

habitant of the pariſh, for not ſetting out his tythes; and 
which action being tried at York ſummer aſſizes, 1712, the 
Judge, on producing an authentic copy of the above grant, 
was fully fatisfied that the plaintiff had no title to the ſaid 
tythes, but that the ſame belonged to thofe claiming under that 
grant ; and ene the Phittiff was non-ſuited. 


But ſtill ncrfifiing 1 in his claim, he, in Michaelmas term fol- : 
lowing, exhibited his bill in the Court of Exchequer, againſt 


the reſpondents and others, for an account and ſatisfaction of 
their 
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their tythes; to which bill, they, by their anſwer, inſiſted 
upon ſeveral moduſes, which they had all along paid to the 
owners of the ſaid rectory; and that what tythes had become 
due for any other lands held by them reſpectively, within the 
ſaid pariſh, had been paid and ſatisfied, or compounded for to 
the ſaid owners, or their farmers, to whom the ſame of right 


belonged. 


On the hearing of this cauſe in Trinity term, 1714, the 
Court ordered the plaintiff's bill to ſtand diſmiſſed ; but with- 
out coſts, in reſpect of his being a pauper. 


P this decree, the plaintiff, however, thought proper to 
appeal; inſiſting, that he was both Rector and Vicar of the 
pariſh of Coverham, and as ſuch, was intitled of common 


right, to all the tythes, both great and ſmall, ariſing within 
the ſaid pariſh. | 


On the other ſide it was contended, that the appellant was 
only a nominal Rector of the pariſh, and therefore had no pre- 
tence of title to the ſaid tythes ; neither had he, or any of his 
predeceſſors, ever received or enjoyed the ſame ; nor did the 
appellant, in his ſaid appeal, aſſign any error in the ſaid decree. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the fame ſhould be diſmiſſed; 
and that the diſmiſſion of the appellant's bill, therein com- 
plained of, ſhould be affirmed. “ | | 


Matthew 


—— 


— 


* By an order of the Houſe, on the 3d of March, 1697, it was ORDERED, 
© That no perfon whatſoever, do preſume, as counſel, to ſign any appeal, to 
bas brought into this Houſe for the future, unleſs ſuch perſon hath been of 
% counſel in the ſame cauſe, in the courts below, or ſhall attend as counſel 
at the Bar of this Houſe, when the ſaid appeal ſhall come on to be heard, 
* And, it is further ordered, that this order ſhall be added to the roll of ſtand- 
60 ing orders, and affixed on the doors of this Houſe, and of the Courts in IWe/t- 
„ minſter- Hall.” | 0 

Notice having been taken at the hearing of the above appeal, that the ſame 
was ſigned by William Hancock and Nathaniel Haggatt, as counſel, who did not 
attend at the Bar to plead for the appellant, nor were they concerned in the 


cauſe in the Court of Exchequer; and the above ſtanding order being read, it 
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V indenture, dated the 2oth of April, 1706, the appel- 
lant demiſed to the reſpondent, a farm in South-Burcomb, 
in the county of Wilts, for a term of fix years, under the yearly 
rent of 1601. And by this leaſe, the reſpondent covenanted, 
that he would not fell or cut any of the underwood, growing 
upon the premiſſes, in order for ſale, which ſhould not be of 
ſeven years growth. 


The reſpondent accordingly entered upon this farm, but not 
having money enough to ſtock it, he, at different times, borrow- 
ed of the appellant ſeveral ſums of money, amounting in the 
whole to 5247.; and, for ſecuring the re-payment thereof, 
with intereſt, he executed three ſeveral bonds, with warrants 
of attorney to confeſs Judgments thereon. 
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was ordered, that the Gentleman Uſher of the Black Rod, his deputy or deputies, 
ſhould” forthwith attach the bodies of the ſaid William Hancock and Nathuniel 


Haggatt, and bring them in ſafe cuſtody to the Bar of the W to anſwer for 


Ibid. p- 320. 


their offence. abel e 

Accordingly, on the 23d of March, 1715, Mr. Hancock e rendred him- 
ſelf into the cuſtody of Black Rod, was brought to the Bar of the Houſe, and 
there, on his IAnees, receiving a reprimand from the Lo1d Chancellor for his ſaid 
offence, was diſcharged out of cuſtody, paying_his ices, But Mr. Hagg att, 


having made an affidavit, that he was 81 years of age and upwards, and lived at 


\ Reading in the county of Berks; that he neither ſigned, or conſented to the lign- 


Ibid. p. 322. 


ing of any ſuch appeal, nor ever heard thereof; nor was ever any ways con- 
cerned therein, as counſel or otherwiſe ; nor did he know the ſaid John Turner, 
the appellant: On reading this affidavit, and alſo a certificate of Fames Brewer, 
of Reading aforeſaid, Doctor in phyſic, that he believed the ſaid Nathaniel Hag- 
gait to be very infirm, and incapable of travelling from the place of his abode, 
without apparent danger of his life; it was, on Monday the gth of April, 1710, 
ordered, that the ſaid John Turner ſhould attend the Houſe, on Wedneſday then 
next, in order to be examined touching this matter, —But, I do not find that 
Turner ever attended, or that any further notice was taken of this laſt order. 


At 
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At the end of two years, the reſpondent had neither paid 
any part of the yearly rent of the farm, or one farthing of the 

principal money and intereſt due upon the bonds; and therefore, 
on the 20th of November, 1708, the appellant, cauſed part of 
the reſpondent s ſtock and goods to be diſtrained for the rent, 
and other part thereof, to be taken in execution upon the 
judgments. But the whole falling ſhort in value of what was 
due to the appellant, he offered to abate the reſpondent 80/, 
and deliver the effects back again, if he would give the appel- 
lant ſecurity for his debt and rent: This the reſpondent not 
being able to comply with, and finding that he could not any 
longer continue the farm, he ſurrendered up his leaſe. 


However, in Eaſter term, 1709, the reſpondent thought 
proper to exhibit his bill in the Court of Exchequer againſt 
the appellant ; ſuggeſting, that he had fraudulently and ſurrep- 
titiouſly obtained the leaſe to be ſurrendered, and had alſo made 
an exorbitant diſtreſs and execution ; and therefore prayed, 
that the appellant might be compelled to deliver back the leaſe, 
and account for the ſtock and goods. 


On the 29th of June, 1710, the cauſe was heard; when the 
Court directed an account to be taken of what was due to the 
defendant for rent, at the time of the diſtreſs, and of what was 
due to him on the ſeveral bonds, at the time of levying the 
execution; and likewiſe an account of the value of the goods 


ſo ſeiſed and taken. 


Theſe accounts were accordingly taken; and, after great 


litigation therein, the Deputy Remembrancer, by his report 
of the za of March, 1714, certified, that there was due to the 
defendant, for rent at the time of his making the diſtreſs, 3201. ; ; 
that the value of the goods diſtrained was 274. 25.; that there 
was alſo due to the defendant, for principal, intereſt and coſts, 
upon the bonds, 6131. 1s. 1.; that the value of the goods 
taken in execution, amounted to 615 J. 8s. 5 d. And, that 
after making the plaintiff an allowance of 40/7. for the value 
of ſome underwood, which he had not cut, and of certain 


other ſums for ploughing and dunging the farm, there remain- 


ed a balance due from the defendant to the Pintiff of 191. 
165. 9d. 
1 The 
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The cauſe being finally heard upon this report, on the 
4th of Juby, 1715, the Court decreed the defendant, to pay the 
plaintiff the ſaid balance of 191. 16s. 9d. together with his 


coſts. 


From this decree, fo far as it confirmed the allowance for 
the underwood, and as it. condemned the defendant in cofts, 
he appealed ; inſiſting, that the reſpondent, by his bill, demand- 
ed no more than 25/7. for the wood unfelled ; and that it 
appeared, of his own ſhewing, to be only of five years growth, 
which was two years under the age limited for cutting there- 
of, by the leaſe. That the liberty of cutting underwood was 
given 'to the reſpondent, in view and contemplation of his 
continuing the whole term; but which, by his own default, he 
became incapable of doing, and thereby the farm was thrown 
upon the appellant's hands, at a dead ſeaſon of the year. That 
by the ſurrender of the leaſe, which was voluntary and. by deed, 
this right of felling was wholly gone and extinguiſhed, as well 
in conſcience as in law; there being no fraud or compulſion 
uſed by the appellant to gain ſuch ſurrender, as was untruly 
ſuggeſted by the reſpondent's bill, nor any mention or inſiſting 
upon this privilege, at the time of the ſurrender. And as to 
the coſts, it was conceived the appellant ought not to pay any; 
becauſe, upon deducting this allowance of 401. as an over- 
charge, the balance would then be in his favour. But even if 
the account and balance ſhould ſtand, as ſettled by the decree, 
the appellant ought not to be condemned in the payment of 
coſts, becauſe he had done nothing, but what of neceſſity he 
was obliged to do, for recovering a juſt debt; and having, 


before the ſale of the goods, made ſo fair an offer, as to abate 


80/. upon the reſpondent's giving ſecurity for that debt. And 


though, ſubſequent to the diſtreſs and execution, the balance 


had, by this allowance of 407. turned unexpe@edly in favour 
of the reſpondent ; yet, as it was ſo inconfiderable, it ought 
not to turn to the difadvantage-of the appellant, who had levied 


as near to the value of the debt, as could poſſibly be computed. 


On the other ſide it was ſaid, that the reſpondent had plain) 


falſified the appellant's anſwer, wherein he inſiſted, that there 
remained juſtly due to him a balance of 282 J. 11s, 84. And, 


that 
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chat as the 3 had an allowance in the account of two mea 
ſeveral ſums of 50. and 221. 175. 10d. for which he could 
not have recovered any ſatis faction at law; it was altogether as 
juſt, that the reſpondent ſhould be allowed for the underwood, 


which he might have cut, but did not; and which the appel- 
lant had therefore the benefit of. 


Bur, after hearing counſel on this appeal, it was oRDERED Decree 
and ADJUDGED, that ſo much of the decree as directed the 7 


appellant to pay coſts, ſhould be reverſed. Jour. vol, 20, 
p. 315. 

Henry, Lord Viſcount Mountague, =. ppellant, Caſe 127. 
Sir George Maxwell, Bart. and Mary, 

Viſcounteſs Dowager Knee, his Reſpondents. 

Wife, — - 

16th of May, 5748.“ 
RA NCIS, Lord Vikouad: Mountague, on Sh marriage yjner,vol.r1. 


of Francis Browne, his eldeſt fon, with the reſpondent P- 55: c. 9- 
PR Lady Dowager Mountague, who! was then the Widow of 421.66. 6. 
Richard Mollineux, Eſq.; by indenture, dated the toth of 
January, 1675, ſettled ſeveral manors, lands and hereditaments 
in the county of Suſſex, to the uſe of the Lady for life, for her 
jointure; with remainders over in ſtrict ſettlement: And the 
lands ſo ſettled, were covenanted to be of the yearly value of 
' 100071. which was deemed an adequate proviſion for the intend- 
ed wife; as ſhe brought no other fortune but à jointure of 
1000 J. per ann. ſettled by her former huſband, and a rever- 


 fionary intereſt in an annuity of 200/. per ann. both which 
were, 1 the IgG, fold for 10,000/. 


On he death of Lord Mountag us, which debated "EM 
few years afterwards, the honour and eſtate came to the ſaid 
Francis his eldeſt ſon ; who having ſuffered recoveries of ſeveral 
parts of it, by indentures of leaſe and releaſe, dated the 15th 
and 16th of February, 168 i limited the ' ſame to himſelf for 
Vol. erden — life, 
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life, remainder to the heirs male of his body; remainder to 


— khis brother Henry (the appellant) for life; remainder to his 


firſt and other ſons in tail male; remainder to the heirs of the 
body of Anthony, Lord Viſcount Mountague, deceaſed ; with 
remainder to his own right heirs. And in this ſettlement, a 
power of revocation was reſerved to Lord Francis, either by 
deed or will. 


Accordingly, he ſoon afterwards made his will, all of his 


own hand writing, dated the 26th of March, 1686; whereby 


he revoked the uſes of the laſt deed, as to ſeveral of the lands 


therein compriſed ; and devited other lands, of about 500/. 


per ann. to the Viſcounteſs for life, together with a legacy of 
1000/7. and all his houſhold goods, not compriſed in an inven- 
tory mentioned in his will: And the ſaid teſtator thereby ſub- 
jected his manor of Cocking and certain other lands to the 
payment of his debts and legacies ; and created a term of 200 
years in t thoſe premiſes for that purpoſe. 


But, the Viſcount having no iſſue, and being minded to make 
ſome further proviſion for his Lady, he, by indenture, dated 
the 7th of April, 1686, revoked the uſes of other parts of the 


eſtate, compriſed in the ſettlement of 1685, and limited the 
ſame to truſtees, in truſt to raiſe 10, ooo J. for her, in caſe ſhe 
ſhould ſurvive him; and ſubject to this charge, the premiſſes 
were limited to the ſame Ale, as in the former ſettlement of 


hen. oh 


By vk of leafs ry releaſe, dated the "dls = 21ſt 
of Auguſt, 1688, the ſaid Francis, Viſcount Mountague, con- 
veyed certain lands, of which he was ſeiſed in fee, to truſtees ; 


in truſt, to pay his own and his father's debts, and all annui- 


ties, legacies, rents and other ſums, which. he by will or 
codicil ſhould direct or appoint; and ſubje& to theſe truſts, 
the lands were limited to himſelf in tail male ; with remainder 
to his brother Henry for life ; remainder to his firſt and other 
ſons 1 in tail male ſucceſſively. | 


On the 12th of F ebruary, 1707, Lord Mountague (as alledg- 
ed) made a codicil to his will, and thereby deviſed to his Lady 


an annuity of 500/. per ann. during her life, clear of taxes, 
to be iſſuing out of certain lands therein mentioned; and 


appointed 
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appointed her and Lord Powis executors of his will. On the 


i2th of April following, the teſtator died without iſſue; 


whereupon the honour and family eſtate came to his brother, 


the appellant. 


In July, 1710, the Lady Dowager Mountague married the 
other reſpondent Sir George Maxwell; and her jointure-lands 
proving deficient about 300“. a year, ſhe and her ſaid huſband, 
in Michaelmas term, 1711, exhibited their bill in the Court of 
Chancery againſt the appellant, for a ſatisfaction of their 
demands, on account of this deficiency, and to have the join- 
ture made good for the future ; alſo for payment of the legacy 
of 1000/7. and the ſeveral ſpecific legacies given to the Viſcoun- 
teſs by the teſtator's will ; and to compel payment of the annui- 
ty of 500/. per ann. given her by the codicil, with the arrears 
thereof from the teſtator's death. 


The defendant, by his anſwer to this bill, infiſted, that his 
brother, the late Viſcount, had no power to charge the eſtates 
further than for his own life only ; and that the ſeveral deeds, 
will and codicil, were unfairly obtained from him; that the 
annuity of pol. was charged on lands of the gift of the Crown, 
which the teſtator had no power to charge ; that the Lady had 
the ſole management of his real eſtate in his life-time, and 
had thereby raiſed great. ſums to her own private uſe ; and, that 
one Monſieur Brunette had, by his will, given her the intereſt 
of 100,000 livres during her life, which ſhe had accordingly 
received, till her huſband's death ; and which ought, therefore, 
to be taken as part of his perſonal eſtate. — The defendant alſo 


exhibited a croſs bill, praying an account of all theſe matters; 


and that what the Viſcounteſs had ſo received, might be appli- 
ed in payment of her late huſband's debts and legacies. 9 


On the 25th of January, 1715, both theſe cauſes were n 
before the Lord Chancellor Cowper ; who, inter alia, declared, 
that the 1000 I. and other legacies, which were admitted to be 
of greater value than the defect of jointure, ought to be taken 


by the Viſcounteſs, in ſatisfaction of her huſband's breach of 


covenant, in not ſettling lands in jointure of 10001. per ann. 
And it being admitted, that ſhe had received the Io legacy, 
but had given a note, whereby ſhe might be liable to re-pay it 
| again: 


_—— - 
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again: It was ordered, that ſuch note ſhould be forthwith 
delivered up to her by the defendant. As to the 10, ooo“. 
ſecured by the deed of April, 1686, his Lordſhip declared, 
it was well charged on the premiſſes therein compriſed, and 
ought to be raiſed, with intereſt at 5 /. per cent. from Lord 
Mountague's death, by an account of profits, or by ſale; but, 
in regard the truſtees had made no entry, and the defendant 
had two years time given him for payment of this 10, ooo J. and 
intereſt; the account of profits was therefore to commence 


only, from the time of exhibiting the original bill; and the 


conſideration of the ſale of the ſaid premiſſes, and of the timber 
growing thereon, was reſerved until after that account ſhould 
be taken. And as to the 5oo/. per ann. given by the codicil, 
it being inſiſted, that the ſame was charged on lands, the rever- 
ſion whereof was ſtill in the Crown; his Lordſhip declared, 
that if it was to be conſidered merely as a rent- charge, ifluing 
out of lands that were intailed, the reverſion whereof was ſtill 
in the Crown, it would be void; but, that it ought to be 
conſidered alſo, as an annuity or legacy given to the Viſcoun- 


teſs by the codicil: And, inaſmuch as the late Lord Mountague 


had, by the deed of Auguſt, 1688, ſubjected the premiſſes to 
debts, and to ſuch annuities, legacies and other ſums, as he, 


by will or codicil ſhould appoint; the ſaid deed had relation to 


a codicil, after to be made, and was intended to be a proviſion 


for any annuity which ſhould be thereby given; and that the 
codicil, having given the 500 J. per ann. by the name of an 
annuity, and it being the only annuity given thereby, the ſame 
fell within the expreſs words of the truſt-deed of Auguſt, 1688; 
and therefore decreed it to be raiſed accordingly. And it was 
referred to a Maſter, to compute what was due for the 10,000/. 
and intereſt, and the arrears of the 500/. per ann. and intereſt 


towards ſatisfaction of which, the defendant was to account for 
the profits received out of the premiſſes, compriſed in the 


| deed of April, 1686, and thoſe ſubjected by the will to the debts 


and legacies, and compriſed in the 200 years term ; as alſo, for 
the profits of all the lands in the deed of Auguſt, 1688, till 
part thereof was fold; and from thence, for what remained 
unſold, and for the money raiſed by ſale thereof ; which was 
to be brought before the Maſter, and paid to the plaintiffs 
towards ſatisfaction of their demands. And an account ,was 

ile . | . directed 
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directed to be taken of the perſonal eſtate, come to the hands 
of the defendant; and the Viſcounteſs was to account for what 
thereof had come to her hands ; but, as to her accounting for 
what of her huſband's eſtate ſhe had. received and managed in 
his life-time, his Lordſhip declared, there was not yet ſufficient 
proof, to warrant any ſuch direction; but if, as was pretended, 
the ſaid eſtate was 6000/7. per ann. clear, when ſhe took the 
management thereof upon her ; and that there was not ſufficient 
left, to pay wages and neceſſaries for the family; and that her 
huſband was indebted upwards of 20,000/7. at his death; there 
might, in ſuch caſe, be grounds to give ſuch directions; and 
therefore, the Maſter was ordered to ſtate what debts Lord 
Mountague owed at his death, and when contracted ; and the 


conſideration of her accounting for the profits of his ſaid eſtate, 

and the intereſt of Monfieur Bruxette's legacy, received in her 
huſband's life-time, was reſerved until after the report; but, 
as to the legacy itſelf, it was declared to ſurvive to the Viſ- 
counteſs. And what, upon the ſeveral accounts aforeſaid, 


ſhould appear due for profits, or money raiſed by fale, the ſame, 


together with the perſonal eſtate, was to be applied towards 


ſatisfaction of the plaintiffs demands, ſo far as it would extend; 


and if deficient, the conſideration how ſuch deficiency was to 


be ſupplied, was reſerved. 


From this decree, the defendant appealed ; inſiſting, that the 


10,0007. appointed to be raiſed purſuant to the deed of April, 
1686, ought not to be in any manner ſatisfied out of the eſtate 
compriſed in the deed of Auguſt, 1688, but ought to be raiſed 
only out of the lands, on which the ſame was originally charg- 
ed ; and ſince, as the decree ſtood, even the perſonal eſtate of 
the late Lord Mountague was made ſubject to ſatisfy this 


10, ooo J. it was apprehended to be conſidered as a legacy; and 


if ſo, it ought to go in ſatisfaction of the other legacy of 10007. 
That no immediate ſatisfaction ought to have been decreed to 
the reſpondents, till it had been determined, whether the Vif- 
counteſs ſhould account for what ſhe had received of her late 
huſband's eſtate in his life-time ; ſince it might probably hap- 
pen, that on taking ſuch account, ſhe would be found to have 
already a ſatisfaction i in her hands, for great part of her demands; 
and therefore ſhe ought 1 to. have been immediately ASI to 
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—— enter into that account, and alſo for the intereſt of the 100, 0 
wy livres, received in her huſband's life-time ; eſpecially, as there 
was ſufficient proof in the cauſe, to warrant ſuch a direction. 
That there was plain proof of Lord Mountague's being in- 
capable of executing any will, at the time of the date of the 
pretended codicil; and therefore, the annuity of 500. per 
ann. ought not to have been eſtabliſhed : But if the codicil 
ſhould be taken to be well executed, yet under the circum- 
ſtances of this caſe, it was apprehended to be very hard to 
charge this annuity on the lands compriſed in the deed of 
Arguſt, 1688, when it did not appear, that the late Lord 
Mountague had any ſuch intention or defign ; and when the 
contrary might rather be preſumed, from his having charged it 
by the codicil on other lands, and given a power of diſtreſs in 
caſe of non-payment. That all the proviſions for the Viſ- 
counteſs were voluntary, the reſpondents by their bill having 
ſtated the conſideration of them to be, as @ recompence to ber 
for the- inde efatigable pains ſhe took in the conſtant attendance 
| upon ber ſaid late huſband's perſon, for an unmterrupted courſe 
of many years together, he being very infirm ſor 'a long time before 
His death: And therefore it was hoped, that as the Viſcountels, 
.over and above the proviſion by her matriage-ſettlement, had 
an eſtate for life in lands of conſiderable value, and in the 
capital ſeat of the family, a legacy of 1000 J. jewels, houſehold 
ſtuff and other effects, to a large amount, beſides the 10,0007. 
to be raiſed ; there was no reaſon for a court of equity to inter- 
poſe in making good the annuity, by charging it on lands, 
upon which it was never intended to be charged, and even con- 
wat to the intention of the codicil itſelf. | 


J. Jekyll. On the other ſide it was ſaid, that the Jil: was. made two 

T. Powys. months before the teſtator's death, and that both the will and 
codicil were read over to the appellant, in two or three days 
after his brother's death ; that he acquieſced under the ſame, 
and did not pretend that his brother was impoſed upon, or that 
he was nan compos mentis at the execution thereof; but only 
ſeemed to be diſpleaſed at a legacy of fifty guineas given to 
one of the ſervants. That the appellant being ſome time 
afterwards deſirous of taking out adminiſtration with the will 
and codicil annexed, he applied to the counſel of the Viſcoun- 


teſs for that purpoſe; and propoſed, that if the executors 
2 would 
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would renounce, ſo that fuch adminiſtration might be granted — 
to him, he would carefully pay his brother's debts and legacies, wu 
and faithfully perform his will and codicil. - That this propoſal 
was afſented to, and carried into execution accordingly ; by 
which means the appellant had got poſſeſſion of the perſonal 
eſtate, to the value of 60007. which the Viſcounteſs might 
otherwiſe have retained towards ſatisfaction of her demands; and 
therefore it was inſiſted, that the appellant had ſufficiently 
affirmed the codicil, and ought not, after ſuch an acquieſcence, 
to be permitted to impeach it. As to the annuity of 500/. 
per ann, if it could not be raiſed out of the lands in the 
codicil, by reaſon of the intail and reverſion in the Crown ; 
it ought to be raiſed by the truſt-deed of Auguſt, 1688, for 
the reaſons ſtated in the decree. And as to the legacy of 
10007. it was admitted to have been long ſince paid; but 
this and the other legacies given by the will, were decreed to 
be a ſatisfaction to the Viſcounteſs, for the great breach of 
covenant in the deficiency of her jointure; ſo that if the 
appellant ſhould prevail in the point of applying the lo, ooo]. 
in ſatisfaction of this legacy, the Viſcounteſs would be left 
without remedy for the breach of covenant, and yet loſe this 
part of the recompence which was given in ſatisfaction thereof. 
Beſides, this 10007. was a legacy given by will, payable im- 
mediately out of the perſonal eſtate, and was paid accord- 
ingly; but the 10,000/. was a charge upon lands by deed, 
and was not made payable, till two years after the teſtator's 
death; ſo that they were given upon different occaſions, made 
pana at different times, and out of different funds; and the 
10,0007, was moreover, declared by the codicil to be as an 
augmentation to the jointure of the Viſcounteſs, and which 


ſhe was to wy over and above ſuch legacies as were given Her: 
by the will. 101 23407, i 


Bur, Aer Nang counſel on chis appeal, it was oRDERED hal 
and ADJUDGED, that the decree, in ſuch part thereof as di- jour. vol. 20. 
rected the Viſcounteſs to account for the perſonal eſtate of- her b. 301. 
Jate huſband, ſhould be ſo far varied, as that ſhe ſhould only 

be decreed to account for ſuch part of the ſaid perſonal eſtate 

as was: reſting in her hands, or in the hands of any perſon or 

Perſons for her uſe, or in truſt for her, at the time of her ſaid 


late huſband's deceaſe : And as to ſuch part of the decree, as | 
directed Fe 
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. directed an enquiry by the Maſter, in order to dete mine 
ee 0 the Viſcounteſs ſhould account for the rents of her 
late huſband's eſtate, received in his life-time, the ſame was 
affirmed; |. And as to the 500. annuity, mentioned to be 

deviſed be the codicil; it was ordered, that the Court of 
Chancery ſhould. direct an iſſue at law to he tried at bar, by a 

Jury. of the county of Suſſex, the firſt convenient opportunity, 

to try whether the ſaid Francis, late Lord Viſcount Mountague, 

was of ſane memory at the time of the execution of the codicil 

in queſtion: And as to the other points in queſtion upon 

this appeal, it was ordered, that the conſideration therebf 
ſhould be reſerved, until after the iffue above directed was 

tried: But as to all other matters in the decree, not complained 

of by this appeal, or now affirmed; the Court of Chancery 

'was ordered to proceed thereon as ſhould be juſt ; notwith- 
ſtanding the direction of the ſaid trial, and the. reſervation 


above mentioned. 


1 — 
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K* obedience to this order, a trial was had; when the Jury 
found a verdict, « that the ſaid late Lord Viſcount Mountague 
«© was not of ſane memory at the time of the execution of the 
« {aid codicil.“ And counſel on both ſides being heard, on 
i the 5th of April, 1717, upon the matters and equity reſerved; F 
Ibid p. 439. it was ORDERED and ADJUDGED, that the ſaid decree, ſo far 
as the ſame related to the 5004. annuity deviſed by the ſaid 
codicil, ſhould be reverſed ; and that the reſpondents. bill in 
the Court of Chancery, ſo far as the ſame, concerned, the 
demand of the ſaid annuity, ſhould be diſmiſſed ; and that ſo 
much of the decree, as allowed coſts of ſuit to the reſpondents 
generally, ſhould be ſo far varied, as to except ſuch coſts 8 
related ſolely to the matter of the ſaid annuity; that in reſpect 
to the circumſtances of this caſe, no coſts for the ſaid trial at 
law ſhould be allowed or paid to the appellant ; and that the 
decree, as to the other matters complained 4 in the * Feen 
auld. be — | 
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Simeon Abbe, and Palatia Grout, A. cM ey nay 


* 


of Jeremiah Aſhe, deccaſcd, and Thomas | - Appellants. | Caſe 128. 


Bodicoate, = — — 


Mory te, Mid, . Reſpondent 
| 8 e Sch Moreh, 165 


N the year 169 * Jeremiob Aſhe, then an apprentice to a 
wine- cooper in London, had a child by the reſpondent, Who 


was a ſervant-maid in the ſame family; this child he had 
chriſtened by the name of Palatia, privately maintained her 


during her infancy, and when of proper age, placed her out 80; 
an apprentice. to a mantua-maker. 


When Abbe was out of his time, he ſet up = trade in 
partnerſhip with the appellant Bodicoate, and in a few years was 
reputed to be a rich man; but he conſtantly lived a batchelor, 
and tho' he, for ſome part of the time, aſſiſted the reſpondent. 
with money to fet up a public houſe, in order to get her 
livelihood, yet he never, cohabited with her, or treated her as 
his wife ; and on account of her extravagance and ill conduct, 


he, for the laſt ſeven years of his life, took no notice of her, 
nor afforded her any kind of aſſiſtance. 


* 


On the 12th of January, 1709, the ſaid Feremiah Aſhe made 
his will ; and thereby gave to his faid natural daughter, by. 
the name of Palatia Goody, daughter of Mary Goody, three 
ſeveral legacies of 101. 20 J. and 201. he allo gave to truſtees, 
2007. to be laid out in the purchaſe of an annuity for her life, 
and for her ſole uſe and benefit; and appointed the appellants 
Aſbe and Grout, his brother and ſiſter, executors of bis will. 


In AMichaelmas term 1710, the reſpondent exhibited. her ori- 
ginal bill in Chancery againſt the appellants, to have her ſhare 
of the teſtator's perſonal eſtate, and alſo her widow's chamber; 
alledging, that ſhe was his lawful wife. The defendants, by 
their anſwer, having poſitively denied this allegation, an and the 
whole of the plaintiff” s demands depending on the truth of 


this ſingle fact; it was agreed by the parties, and their reſpec- 
Vor. I. 7D tive 1 
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tive clerks in court and attornies, that, in order to avoid 
expence, there ſhould be a trial at law in the Court of 
Common Pleas upon a feigned iſſue, to try whether the plaintiff 
was the wife of the ſaid Feremiah * or had ever been law- 


fully married to him. 6 


. Accordingly an iſſue was prepared, and on the 22d of June, 
1711, it came on to be tried before the Lord Chief Juſtice of 
the Court of Common Pleas at Guildhall, London; when the 
jury, upon full evidence, found a verdict for the defendants, vis. 


that the reſpondent was not the wife of the ſaid Feremiab 1150 
or ever N 7 wad married to 1 


Under this verdict, the reſpondent acquieſced for ſome time ; 
but her daughter, the ſaid Palatia Goody, dying before the 
ſaid legacy of 200/. was laid out in the purchaſe of an an- 
nuity ; ſhe, as executrix of her ſaid daughter, exhibited her 
bill againſt the appellants the executors, in the Court of 
Exchequer, in order to have that legacy paid to her; and 
having obtained a decree for the fame, it was paid to her 
nne, | | 5 


' 
. x 


1 


In June, 1712, the reſpondent filed a ei ee bill! in 
Chancery, demanding an orphanage part of the teſtator's eſtate, 


as executrix of her daughter; upon the ſuggeſtion 95. her 
being his legitimate iſſue. | 


This cauſe was heard at the Rotls, on the 29th of Fuly, 
1715. when, notwithſtanding the former trial and verdict 
remained unimpeached; his Honour was pleaſed to direct, 
that the defendants, the executors, ſhould proceed to a trial 
at law, in the Court of Common Pleas i in London, on a feigned 


iſſue, to try whether the plaintiff was married to the ſaid 
Feremiah Aſhe, or not. 


This ſecond iſſue was accordingly tried before. the Lord, 
Chief Juſtice Xing, on the 6th of December following ; ; when, 


the ſubſtance of the evidence on the, part of the executors E 


was, that the ſaid Jeremiah Afpe lived twelve years after the 
expiration of his apprenticeſhip, in London, as a ſingle man, 
in great credit .ahd n and chat during all that time, 

the 
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the reſpondent was in a very poor and low conditio. — That 
when the complained of her poverty to the appellant Bodrtoate, 
and one Mr. Yer bu (who were Her 'own witneſſes) intreatitig 
them to ſollicit Mr. Ae to give her ſomething to ſupply her 
neceſſities, and pretending to be his wife, before God; they 


offered her to compel him to maintain her as his wife, if fie 


was really married to him, and could tell them when, Where, 
and by whom; but that ſhe was not then able ſo to do, or 
to make out any ſuch thing. — That Mr. Aſbe dying, and 
there being in the re 77.5 of Whitechappel, a marriage entered 
between one Jeremia "Perkins and Mary Smith; the reſ pondent 
after his death, attempted to bribe the clerk of that church, 
to change the name of Perkins into Aſhe, and that of Smith 
into Goody; but failing therein, ſhe brought witneſſes at this 
trial, to make her marriage agree with the regiſter as it ſtood, 
and endeavoured to prove that to be the true marriage between 
her and Feremiah Aſhe, though entered by different names; 
whereas the appellants produced the very Mary Smith who 


was then married to Feremiab Perkins, and the original cer- 


tificate of that marriage.— And that a letter was given in 
evidence by the reſpondent at the trial, and made an exhibit 
in the Court of Chancery, as written by Mr. Afhe to her; 
in which the words, Dear Wife, at the beginning, and the 
words, Your affe&tionate Huſband, at the end of it, appeared to 
be written with different ink, and of a different hand-writing 
from the body of the letter, and to be a meer forgery. But 


notwithſtanding this evidence, the jury thought proper to find 
a verdict for the reſpondent. 


On the 36th of March, 1715, the cauſe was heard upon 


the equity reſerved ; when the defendants, purſuant to leave in 
that behalf obtained, moved for a new trial; which his Honour 


was pleaſed to deny, and decreed, that the defendants ſhould 
account for the perſonal eſtate of the teſtator ; and that the 
plaintiff ſhould have her cuſtomary ſhare thereof, together with 


her widow's chamber. And the defendants having appealed to 


the Lord Chancellor Cowper, his Lordſhip on the 16th of June, 


1716, was pleaſe to confirm the decree. 


The defendants therefore appealed from both the decrees ; 
inſiſting, that there were no footſteps of the pretended r mar- 


J. Jekyll. 
F. Page. 
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— mage; either by publication of banns, licence, regiſter, or cer- 


1716. 
— 


8. Cowper. 
R. Raymond. 


tificate; but that, to, fupply this defect, the ,reſpondent was 
proved, guilty of an. attempt to bribe the clerk of WW, hitechappel, 
to falſify the regiſter there; and afterwards endeavoured to 
prove that to be her marriage, though entered by fictitious 
names; the contrary of which was Fully proved, That the 
reſpondent never cohabited with Jeremias Aſhe as his wife, 
nor ever pretended to verify her pretended marriage in his life.. 
time; notwithſtanding her poverty, and his flouriſhing con- 
dition. That he had, for ſeven years before his death, entirely 
diſcarded her; and never allowed her any ſabbhtence.. That 
by his will, made but a ſhort time before his death, he had 
treated and provided for the reſpondent's daughter as an ille- 
gitimate child, and thereby diſowned the pretended ma arriage ; 
and the reſpondent, as her executrix had ſo far agreed thereto, 


as to procure a decree in the Court of Exchequer, for the 


legacy given her, by the name of Palatia Goody, daughter of 
Mary Goody, and had reccived the ſame accordingly. That 
there was no ground to direct a ſecond trial, the firſt. being 
by conſent of parties, and the verdict to the ſatisfaCtion of the 
Judge who tried the cauſe; or, if a ſecond trial was well di- 
reed, yet the ſecond verdi& ought not to receive greater 
credit than the firſt: And therefore it was hoped, that there 


was good cauſe to reverſe the decree, which was founded 
upon a ſuppoſition of the pretended marriage; or to direct a 
new trial, upon the ſame, or fuch other iſſue as ſhould be 
thought Proper: 


On the part of the adn it was urged, chat the 1 8 
appeal was merely groundleſs, vexatious, and for delay, and ac- 


— — ä ͤ e 8 — 


cording to the former practice of the appellants; for, that in a 


ſuit in che Exchequer mentioned in the appeal, after they had 
conteſted the legacy of 200 J. given to the reſpondent by her 


daughter's will, and had made her ſpend as much as it was 


worth, to get a decree for the payment of it ; they appealed 


from that decree to the Houſe, and afterwards withdrew the 


fame, by the reſpondent's conſent ; and not only paid her 
the legacy, but took a diſcharge for the ſame by her name of 
Mary Aſhe. That as to the pretence of there being verdidt 
againſt verdict, a verdict obtained extrajudicially, and, as. the 
reſpondent had reaſon to think, of colluſion, could never be 

; | n a foun- 
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a foundation ſor a court of juſtice to make any decree upon; 
nor could any court take notice thereof, or, in caſe the reſpon- 
dent had obtained a verdict upon the firſt trial, have made 


any decree in her favour; and therefore it would be very hard, 


that ſhe. ſhould be prejudiced. by a verdict, which ſhe could 
+ have had no benefit of. And, that conſidering the oppreſſion 
of the appellants, and the poverty and low condition: of the 
reſpondent, it was hoped, that the decrees would be affirmed 
with exemplary coſts ; or at leaſt ſo far amended, as to lay the 
whole coſts: both in law and equity, and of this appeal, upon 
the appellants ſhare of- the teſtator's eſtate; they being re- 
ſiduary legatees, as well as executors, and having choſen much 
rather to waſte the aſſets in law, than to do juſtice to the 
reſpondent thereout, by paying what was fo juſtly due to her. 


Bur after hearing counſel on this appeal, the queſtion was 
put, Whether the decree ſhould be reverſed?” which being 
reſolved in the affirmative; it was oRDERED and ADJUDGED, 


DECREEs 
reverſed, 
Jour. vol. 20, 


p. 424. 


that the ſaid decree ſhould be ſo far reverſed, as that a further 
trial ſhould: be had in the cauſe on the ſame ifſue ; and that 
ſuch trial ſhould be at the bar of the Court of Common Pleas, 
ſometime in the then next term ; and that the appellants, in 
order to enable the reſpondent to prepare for ſuch trial, ſhould 
pay, or cauſe to be paid to her, the ſum of 6ol. to be deducted 
out of the coſts, in caſe a verdict ſhould be found for the re- 
ſpondent ; and the Court of Chancery was directed to proceed 
upon the equity reſerved, after ſuch trial had, or default of 


ſuch trial; and to give ſuch further directions as ſhould be juſt, 
in order to the ſaid trial“. 


— — 


8 


— 


* In purſuance of this order, a new trial was had on the 26th of June, 1717, Regiſter lib, 
in the Court of Common Pleas, by a ſpecial jury; when a verdict was found A. 1717» 
for the defendants againſt the marriage, Whereupon the plaintiff moved the Pe 277. 
court for a new trial, which being refuſed z - ſhe afterwards petitioned the Houſe 
for a new trial, but this petition was 3 no counſel appearing in ſupport of Jour vol. 20, 
it. The Xfendants therefore, ſet down the cauſe upon the equity reſerved, and 488 
on the 10th of May, 1718, it was heard at the Rolls; when counſel appearing 
for the defendants, but none for the plaintiff, altho* ſhe was duly ſerved with the 
order for ſetting the cauſe down, as by affidavit appeared; his Honour was pleaſed 
to order, that the plaintiff's bill ſhould be diſmiſſed, and that the books of ac- 
count, papers and writings, which had been brought before the Maſter, ſhould 
be delivered back to the defendants ; but in regard the plaintiff was admitted in 
forma pauperis, ſuch diſmiſſion was to be without payment of any coſts in reſpect 


thereof. 
John 
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Cale 129. Jobn Ne Richard i FED ps” 4 
Broxſum, and Joyce bis Wife, John 
Street, and Elizabeth his Wife, Grace Appellatite;** , 


Sholmerdine, Widow, and Bray| 

Dorcas, — | 4 e = th 
Sir Jabn Ales, Bart. Richard 4, 

_ ere Bradſbaw, = KR 


2d April, 1717. „ 1512-230: Wdmv; 


Mac. ER Breſſey, being ſeiſed in fee of the manor of 
Odfton, and certain lands thereunto belonging, in the 


county « of Leiceſter ; by deed dated the 12th of April, 1661, 

in conſideration of rooo. paid to him by one Jobn Giſburne, 
charged part of this eſtate with a yearly rent of 1000. payable 

to Giſburne, for a term of twenty years and an half, and then 

to determine. 


In 1663, Walter died without iſſue and inteſtate ; whereupon 
his eſtate, ſubject to Gr/burne's rent-charge and other debts, 
deſcended to Thomas Breſſey, his brother and heir; who, by 
indentures of leaſe and releaſe, dated the 1ſt and 2d of May, 
1665, conyeyed the premiſſes to Sir Richard Aſtley, (the re- 
ſpondent Sir Johns father) Jobn Needham and Mary Breſſey, 
(the now reſpondent Bradſpaw) to the uſe of himſelf for life, 
and then to the truſtees and their heirs ; upon truſt, that out 
of the rents and profits, or by mortgage, ſale, or otherwiſe,” 
as they ſhould think fit, they ſhould raiſe money for the _Pay- 
| ment of his debts, with damages for forbearance; and after 
5 His debts paid, then to raiſe 401. for the truſtees Aſtley and 
| | Needham, and to pay the refidue as follows; viz. one moiety 
| thereof to his ſiſter, the ſaid Mary Breſſey; and the other moiety 
| between his ſifter Katherine, and the children of Dorothy, the 
| wife of Edward Dorcas. - And on the zd of the ſame month, 
| he alſo made his will; whereby, after confirming the above 


ſettlement, he declared that his ſaid ſiſter Katherine, and the | 
children of Dorcas, ſhould accept of the truſtees account of 


| the ſurplus, without any trouble or ſuit in law, he having an 
1 | | | alles 
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affared confidence in their integrity; and he gave the reſidue 


of his perſonal eſtate to his ſaid ſiſter Mary g. and ap- 717. : 
pointed his three eruſtces executors of his will. WN i e a 2 


By LAY * 


On the _— Fune Coping, the teſtator died; when Nerd- 
dam and Bre ey declining the truſts, Sir Richard the other truſtee 
entered on the eſtate, and took upon himſelf the ſole TG 
of the teſtator's affairs. 


The; eftate being greatly incumbered, and not yielding one 
year with another, while G:/burne's rent-charge ſubſiſted, abeve 
30/1. per ann. clear; Sir Richard Aſtley paid all the debts and in- 
cumbrances out of his own money. 


11 8 is ſuppoſed, that .Sir Richard i in his life-time, got ſome 
abſolute conveyance of this eſtate from the parties entitled 
thereto ; ; for after his death, a deed was found amongſt his 
writings, dated the 14th of November, 1668, inrolled in Chancery, 
and made between one Henry Frith of the one part, and Sir 
Richard Aſtley of the other part; whereby Frith, in performance 
of a truſt repoſed in him by Sir Richard, conveyed the premiſſes 
to him in fee; and in this deed, notice was taken, that the 
premiſſes had thentofore, by good and ſufficient conveyances 1 
and aſſurances in the law, and by Sir Richards direction, been 
conveyed to the ſaid Frith, and one Gough who was then dead, 
and their heirs, in truſt for Sir Richard and his heirs : But ſuch 
former conveyance could never be found. 


In 1687, Sir Rrchard Aſtley died, leaving the reſpondent his [ 
only ſon, an infant of about a month old; but by his will he | il 
deviſed the premiſſes in queſtion, among other eſtates, to the _ 
reſpondent, whoſe guardians entered thereon, and received the 
rents and profits, thereof during his minority. : 


The appellants claiming title to the ſurplus of this eſtate, : 
after the incumbrances were ſatisfied ; in Hilary term 1796, | 
exhibited their bill in the Court of Chancery, againſt the reſpon- 
dents, praying a diſcovery of the ſeveral incumbrances upon the 
Premiſſes at the time of Thomas Breſſey's death, which had been 
paid off by Sir Richard Aſtley; and to be let into poſſeſſion of the 
Pr ü and have an account of the rents and profits thereof, 


TTo- 


* 


— 


r n 


. - - — — 
1— —— —— — — — — — 2 
—— 


„ .. — — — — ———— ———————— —————————— CE * 
- 


K 
IE 
- r 


* 


* 


. * 1” ar et TAE Logon - 5 — — — ODER. q“! — — — —— —— 2 F622 


» Ada. 2c ett Ls Ae ede 


— —_— 


| 
ty 
o 
1 


— a — 
7 A 
i 


diſcharge ſuch incumbrances, more than the rents and profits 


had diſburſed and laid out more than they had received out 


' Caſes in Parliament. 
To this bill, the defendant Sir Jobn Aſtley put in an anſwer; 
faying, that he believed his father became a purchaſor, and 
paid the full value of the premiſſes; but; not apprehending 
he ſhould ever be queſtioned for the eſtate, he was not ſo 
careful in preſerving the vouchers for his payments, as other- 
wiſe he might have been, in caſe he had entered and acted onff 
as a truſtee, or if an account had been demanded in any 
reaſonable time; but, that aſter this great length of time, 
added to the death of .parties and the loſs of papers, it was 
impoſſible for the defendant to make out his father's payments, 
or the terms on which he purchaſed ; and therefore he inſiſted 
'on his father's will, and the deeds ſet forth in His anſwer, 
and on forty four years quiet poſſeſſion, in bar to any account 
of rents and profits, or to draw into queſtion his e or his father $ 
title to the eſtate. i 


On the gth of February, 1710, this cauſe was ' heard before 
the Lord Keeper Harcourt; who decreed, that it ſhould be 


referred to'a Maſter, to take an account of Thomas  Breſſey's 


perſonal eſtate, and of the debts which he owed;- alſo an 
account of the profits of the truſt-eſtate, from the death of 
the ſaid Thomas Breſſe *. which were received by the ſaid Sir 
Richard Aſtley, or the defendant Sir Jobn, and an account of 
what incumbrances were upon the eſtate at his death; and 
if it appeared, that Sir Richard, out of his own eſtate, did 


of the truſt-eſtate then in his hands; he was to ſtand in 
the place of ſuch incumbrancers, for ſo much as he ſo paid 
with his own money, with intereſt, until he was reimburſed 
what he ſo paid, with ſuch intereſt; he was alſo to be allow- 
ed for laſting improvements, and have all other juſt allowances : : 
And, in taking this account, the Maſter was to make an annual 
reſt, and where the balance ſhould be found on Sir Richard 
Aſtley's ſide, the Maſter was to carry on intereſt for the ſame; 
and if upon the account, to be taken as aforeſaid, it ſhould 
appear, that the ſaid Sir Richard and the defendant Sir Jobn, 


of the perſonal eſtate, and profits of the real; then the plain- 
tiffs were to pay what ſhould be reported due, and were to have 
a conveyance of the truſt-eſtate, according to their ſeveral 
proportions in the decree mentioned; but the coſts were reſerv- 


ed until after the report. : 
n 


Caſes in. Harliament. 


In purſuance of this decree, the ſeveral accounts thereby 


directed, were taken before the Maſter; who, by his report of 


the 24th of April, 1714, certified, that he did not find that 
the ſaid Thomas Breſey had left any perſonal eſtate; but that 


the yearly rents of the real eſtate, when Sir Richard Aſiley 


entered in 1665, amounted to 137/. 12.5. and ſo continued for 
the firſt five years ; out of which there was iſſuing an annuity of 
1007. to Giſburne, which had then ſeventeen years and an half to 
run; which, with another annuity of 57. per ann. for ever, being 
a charity charged on the ſaid eſtate; the yearly ſum of 47. allow- 
ed to Sir Richard for looking after the eſtate ; and ſome other 
ſmall deduCtions, reduced the clear yearly rent to 247. 15. 8 d. 
— That the next ſeven years, the clear rents of the eſtate were 


ſunk to 211. 8s. 8 d.; the next two years, they were improv- 


ed to 354. 8s. 8d. re the next three years to 371. 8s. 8.d.— 
That G/burne's annuity determining in 1681, the clear rents 
were thereby raiſed to 140/. 1s. 84. and ſoon afterwards 
improved to 1451. 3s. 8d. ; at which they had continued, down 
to the time of the report. The Maſter alſo certified, that Sir 
Richard Aſtley, the firſt year he entered, paid off ſeveral incum- 
brances, to the value of 1035/. 115. which, with 80“. 10s. 119. 


arrears of rent-charges then due, ſome ſmall debts amount- 


ing to 28/. 11 J. for funeral expences, and 561. 10. allowed 
Sir Richard for repairs done in that year, made the whole 


money advanced by him in that year, amount to 1211/. 11s. 


11 J.; and in the next year, Sir Richard paid 1801. more, 
being a judgment debt, making together 1391/. 11s. 119d. in 
the whole advanced by him; after which it did not appear, 


that he advanced any more monies, until the year 1686, when 


he new-caſed the manſion-houſe with brick, for which he was 


allowed 132/. 8s. 10d. And the Maſter having made reſts, 


and computed intereſt according to the decree, found, that on 
the 1ſt of May next enſuing the date of his report, there would 
be due to the defendant Sir John Aſtley 68371. 10s. which, 


| with 20/7. given to Sir Richard, as a truſtee, the Maſter appoint- 
ed the plaintiffs to pay the ſaid defendant Sir fobn, and there- 


upon he was to convey the eſtate to them. 


To this report, the plaintiffs took Gott exceptions ; ; the 
firſt and moſt material of which was, that the Maſter had 
annually carried on intereſt, not only for the principal ſums 
In . > 7 F. advanced 
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ordered the Maſter's report to ſtand confirmed. 


of March then next following; or otherwiſe, that their hill 


arrears of intereſt not before cleared, as in effect it did at firſt 


Caſes in Parliament. 


advanced by Sir Richard Aſtley for payment of incumbrances; 
but alſo for ſuch part of the yearly intereſt thereof, as the yearly 
profits fell ſhort to ſatisfy ; and that by this method of account- 
ing, the plaintiffs were charged with intereſt upon intereft, 
contrary to the intent and meaning of the decree. 


The defendant Sir John Alley allo took exceptions to the 
report; and both ſets of exceptions being ſet down, came on 
to be heard before the Lord Chancellor Cowper, on the 12th of 
Fuly, 1714; when the firſt exception taken by the plaintiff 
being over-ruled, the reſt were waived ; and the defendant Sir 
John having thereupon waived all his exceptions, his Lordſhip 


On the 15th of December following, the cauſe came on to 
be heard, for further directions; when the plaintiffs making 
default, his Lordſhip ordered, that they ſhould pay the prin- 
cipal ſum of 6837/7. 10s. reported due to the defendant Sir 
"John Aſtley, with ſubſequent intereſt and coſts, on the 15th 


ſhould be diſmiſſed with coſts. The coſts were afterwards 
taxed at 275/. 175. and the defendant Sir John forbore proſe- 
.cuting the plaintiffs for the ſame, upon a promiſe from the 
plaintiff Roe, that ſome conveyance or releaſe of the premiſſes 
ſhould be executed to the defendant, without further trouble. 


But, inſtead of that, the plaintiffs thought proper to appeal 
from Lord Harcourt's decree, and all the ſubſequent proceed- 
ings.; becauſe the decree, as drawn up, ſaid in the firſt part of 
it, that if Sir Richard Aſtley had paid off any incumbrances 
with his own money, he was to ſtand in the place of ſuch 
incumbrancer, till he ſhould be re- imburſed what he fo paid, 
with intereſt for the ſame ; and the decree afterwards directing 
an annual reſt to be made, and when the balance fell on Sir 
Richard Aſiley's ſide, it was to carry intereſt; if that balance 
happened at any time to -be made up of principal money and 


when the.rents of the eſtate were low ; then by this laſt direc- 
tion, intereſt would be computed as well for the intereſt in 
arrear, as for the principal of which that balance was com- 
poſed; by which means, Sir Richard would be in a much 
better caſe than the incumbrancer, in whoſe place he was to 
ſtand: 

2 
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ſtand; who, if he had been paid off, would have had no more than 
ſimple intereſt for his debt, until the ſame was diſcharged : 

Whereas, in the method of accounting taken by the Maſter, 
the balance for the ſecond year after Sir Richard entered, was 
increaſed to. 1483“. 10s. 6d. by the addition of the preceding 
year's intereſt, which remained unpaid ; which balance was to 
carry intereſt at the ſame rate, for the next ſucceeding year; 


and ſo much of the intereſt of that balance as was not then 


cleared by the rents, being added to the preceding year's 
balance, made the new balance for the next year ; and, in this 
manner, intereſt being computed to the end of the account, 
the original ſum of 1391/7. 11s. 11d. was ſo increaſed by ſuch 
yearly turning intereſt into principal, that when the 1 oo/. 
annuity fell in, the whole profits of the eſtate would not anſwer 
the growing intereſt of the balance, ſo made to be due at that 
time; and, altho' the rents of this eſtate were afterwards im- 
proved, in the manner before ſtated, yet the intereſt, by this 
method of accounting, was ſtill got ſo high, that it exceeded 
the rents: And thus, notwithſtanding Sir Rzchard's being all 
along in poſſeſſion of the eſtate, he had above four times more 
money reported due to him, than what he had ever paid or 
laid out, tho'.the greateſt part of the repairs were allowed to 
him, for above twenty years after -he entered ; whereas, if the 
account had been taken in the uſual method, by carrying on 
intereſt every year for the principal ſums advanced, and apply- 
ing the yearly rents towards ſinking ſuch intereſt till it ſhouid 
be cleared off, and afterwards, towards ſinking the principal; 
it would appear, that at the time of the Maſter's report, admit- 
ting all the allowances to Sir Richard therein made, there 
would have been no more than about 4257. reſting due to him, 
inſtead of the 68371. 10s. reported. That there was the 
leſs reaſon in this cafe, to indulge the refpondent with a 
mode of accounting ſo beneficial to himſelf, and fo diſadvan- 
tageous to the appellants; becanſe it did not appear in the 
cauſe, that any of the incumbrancers on the eſtate ever preſſed 
Sir Richard Aſtley the truſtee to pay them off; but it ſeemed 
rather to have been a voluntary act of his own, in paying the 
fame off as faft as he could ont of his own monies, and taking 
aſſignments in his own name; thereby to ſecure the eſtate to 


himſelf, which he ſeemed to be fatished he had' ſufficiently 


done, 
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done, conſidering the then apparent low value of the eſtate; 
and therefore reſted upon that, without ever taking any con- 
veyance from the parties entitled to the reverſion; or giving 
them any conſideration for their intereſt therein; whereas, if 
he had acted for the benefit of the eſtate, according to his truſt, 
and had let the incumbrancers reſt in the condition he found 
them, for ſome time, and applied the rents towards their dif 
charge; they would have been much eaſier paid off, as the 
rents in: proved, would have had no more than fimple intereſt 
for the principal ſums due, and then the appellants would 
not have been charged with intereſt upon intereſt, as they | 
now were. As to the length of time before the appellants 
made their claim, his Lordſhip, on the hearing, was well 
ſatisfied that there had been no laches on their part, by reaſon 
of infancy on both ſides: For it appeared in the cauſe, that 
the appellants, the children of Dorcas, were moſt, if not all, 
born after Breſſey death, and that none of them were of age, 


till Sir Richard died; that Mary Breſſey, the now reſpondent 


Bradſhaw, was under coverture till the year 1686, at which 
time her huſband died, and then ſhe made a demand upon Sir 
Richard i in his life-time, but with no effect; and as to Kathe- 
rine, under whom the appellant Roe claimed, ſhe died in 1680, 
when he was but three years old: And when Sir Richard died, 
the reſpondent Sir Jahn was but a month old; and the appel- 
lants brought their bill before he was of age. Beſides, the 
more to hinder any claims from being made, Sir Richard all 
along concealed the deed of truſt; and his will had never, Jet 
been proved. That Sir Richard, having taken poſſeſſion as a 
truſtee, and it not any way appearing, that he ever altered the 


nature of his title, or became a purchaſor of the eſtate, or had 


any conveyance made to him; it would have been very hard 
for a Court of Equity to have given him an abſolute eſtate, 
when he had none in law ; and therefore it could not otherwiſe 
be, but that a redemption muſt have been decreed: And if the 
appellants were really intitled to a redemption, it would be 
very hard to put it upon ſuch terms, as muſt infallibly render 
it of no effect, and ſwallow up the whole eſtate, viz. by 
allowing the truſtee intereſt upon intereſt, for all the money 
by him advanced, annually to the end of the account, as in 
effect it now happened, if this method of accounting ſhould be 


affirmed. 
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affirmed.— And it might be confidered, that altho' the yearly 
rents of the eſtate at the time of Sir Richard's entry were ſo 
ſmall, as by the Maſter's report was ſtated, yet, it was a very 
improveable eſtate, and appeared to have been ſoon raiſed very 
conſiderably ;- the lowneſs of the rents at that time, being 
occaſioned by the ill management of Breſey, while he was in 
poſſeſſion; but when it came to be brought into better order, 
the rents increaſed almoſt every year ; beſides, it was a manor, 
and had a very good manor-houſe upon it, and ſo was really 
worth. much more, than would appear according to the then 
low rental. It was therefore hoped, that ſo much of the 
faid decree and report, and the order confirming the ſame, as 


compelled the appellants to allow or pay intereſt upon intereſt, 
would be reverſed or rectified. 


On the other fide it was inſiſted, that ſo ſtale a demand as 
the preſent, ought not to be favoured in a Court of Equity, 
after above forty years acquieſcence and quiet enjoyment, with- 
out the leaſt pretence of title ſet up by the appellants during 
all that time ; and eſpecially when there was ſo much reaſon 
to preſume, from the circumſtances above mentioned, as well 
as from the proofs in the cauſe, that the reſpondent's father 
was an abſolute purchaſor of the premiſſes; and there was the 


m greater ground for ſuch preſumption, fince it was hardly to 


be imagined, that Mary Breſſey, who Was ſtill living, (the 
reſpondent Bradſhaw) and was a joint truſtee and executor 
with the reſpondent's father, and entitled to a moiety of the 
ſurplus money, would otherwiſe have neglected acting in the 
truſt, or have delayed demanding an account for above forty 
years together. But there was yet further evidence remaining, 
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that Sir Richard had an abſolute conveyance of the premiſſes; 


for, amongſt his papers, there was found a receipt dated the 
18th of January, 1665, ſigned by Katherine Breſſey, under 
Whom the appellant Roe claimed, and who was entitled to a 
fourth part of the ſurplus, which takes notice, that 10/. was 
paid her, in conſideration that ſhe would Join in the ſale of 
Odſton; and there was alſo an entry made in Sir Richards 
book in June, 1665, of the like ſum of 101. paid to Dorcas, 
Whoſe children were entitled to the other fourth part of the 
ſurplus; ſo that, altho' no conveyance was now found, yet it 
was highly probable there was ſuch a deed, and that the truſt 
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was either releaſed, or that the ſurplus was at that time, 
looked upon to be worth very little, if any thing, when they 
accepted of 10/. a piece to releaſe the ſame. That it would 
have been extremely hard, to have decreed the reſpondent to 
account in this caſe, if the Court had not made ſome provi- 
ſion, that if the reſpondent's father had diſburſed more than he 
had received, he ſhould have intereſt allowed for ſuch diſburſe- 
ments; and this was moſt properly to be done by an annual 
reſt, becauſe the reſpondent and his father, looking upon them- 
ſelves to be real purchaſors of the premiſſes, kept no account 
of the profits; and therefore, the reſpondent was forced to 
ſubmit to the hardſhip, of being charged by an eſtimate of the 
annual value of the premiſſes, for near fifty years paſt; when, 
during ſo long a tract of time, it muſt inevitably fall out, that 
many of the vouchers relating to the account muſt have been 


| loſt; and when it could not be pretended, but that there muſt 
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have been a great loſs by the inſolvency of tenants, and other 
accidents, which could not now be taken into the caſe. 
That if any of the mortgagees, or other creditors, had broupki 
a bill in equity againſt the truſtees, either to, have forecloſed 
them, or to have had a ſatisfaction of their debts ; ſuch debts 
would have been made a liquidated fum, fo ſoon as it ſhould 
have been reported what was due ; which, from that time, 
would have carried intereſt, and ſo foties quoties, as any new 
report ſhould have been made, till the debts were fully fatis- 
fied : And it was no new thing in a Court of Equity, to direct 
an account to be taken by an annual reſt; to the intent, that 
fome compenſation might be made to a perſon, who had been 
long kept out of his money; as in cafes of arrears of annuities, 
or of mortgagees after a very long poſſeffion. And therefore it 
was hoped, that the decree, report and order for confirming 
the ſame, and all the ſubſequent proceedings would be affirm- 
ed; and that the appeal would be diſmiſſed with coſts. 


ACCORDINGLY, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and that the decree and proceedings therein complained of, 


ſhould be affirmed ; and that the appellants ſhould pay to the 


reſpondents the ſum of 201. for their coſts, in en of the 
faid appeal. | 


wi 
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James Reilly, Eſq. Hugh Reilly his 29 

Francis Cruiſe, Tames Kernan, John 

Hogan, James Lamb, Charles Beſſey + Appellants. 
and James Reilly, Yeoman, - 


Robert Ward, Gent. 8 — Reſpondent. 


5th May, 1717. 


N the year 1636, Luke, Earl of Fingall, married Mabel, 

Counteſs of Fingall; and, in conſideration of that marriage, 
and of the Lady s portion, the lands of Stirropſtoun, Clangowna 
and Killallan, in Ireland, were ſettled on Mabel for life, = 
her jointure, with remainder to the Earl in tail male, 


After the death of Earl Luke, the ſaid Mabel, Counteſs Dow- 
ager of Fingall, in the year 1650, married one Colonel Barne- 
wall; and he being afterwards attainted of high treaſon, on 
account of the 1r;þ rebellion in 1641 ; the jointure-lands of 
his ſaid wife became forfeited, and were afterwards ſequeſtered 
and diſtributed amongſt the ſoldiers and other adventurers ; 
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from ſome of whom one Stirrop obtained ſome leaſe, or other | 


| conveyance thereof. 


In 1663, Luke, Earl of Fingall, who was the iſſue in tail 
male, was declared and decreed an innocent perſon, by the 
Commiſſioners appointed to put the act of ſettlement in execu- 
tion; in conſequence whereof, he was reſtored to all his lands 
in Ireland, and particularly to the reverſion and inheritance of 


the jointure-lands, from and after the death of the ſaid Coun- 
teſs. 


Earl Luke afterwards died, leaving iſſue Peter, Earl of 
Fingall, whoſe conſtant reſidence was in England. 


In 1707, Counteſs Mabel died ; whereupon Earl Peter ſent 
directions to his agents in Jreland, to take poſſeſſion of the 
Jointure-lands, and this was accordingly done in a quiet and peace- 
able manner ; for, the occupiers thereof being ſenfible of his 
Lordſhip's title, readily agteed to attorn tenants to him; and 


he, 
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= he, conſequently, received the rents and profits of the premiſles 


rc 4.4 for ſeveral years after, without any interruption. 


But in Eaſter term, 1713, the reſpondent exhibited his bill 
in the Court of Chancery in Ireland againſt the appellants, 
and alſo againſt the ſaid Peter, Earl of Fingall, and one Garrett 
Hogan and Chriftopher Murphy ; ſtating, that the plaintiff being 
poſſeſſed of the ſaid lands of St:rropftown, Clangowna and Killal- 
lan, by virtue of a leaſe made by one Sarah Pepprat, for 21 
years, commencing from the 1ſt of May, 1704 ; demiſed the 
ſame to the ſaid Garrett Hogan for 7 years, from Lady-day, 
1705; Who granted under-leaſes of ſeveral parcels thereof, to 
the defendants John Hogan, Charles Beſſey and James Lamb, 
That Joſeph Gibſon, the plaintiff's agent, did, in 1706, 
demiſe other part of the premiſſes to the defendant Chritopher 
Murphy, for a term of 5 years; and which leaſe was, by aſſign- 
ments, become veſted in the defendant James Reilly: — And, 
that the plaintiff having no counterparts of the leaſes ſo grant- 
ed by him and his agent, the defendants and their under- 
tenants, at the determination of their ſaid ſeveral terms, not 
only refuſed to pay him any rent, but attorned tenants to the 
defendant the Earl of Fingall, who pretended ſome right or 
title to the premiſſes, and had made a leaſe thereof to ſome of 

the other defendants; and therefore the bill prayed, that the 
plaintiff might be reſtored to the poſſeſſion of the ſaid lands; 
and that the defendants might account with him, for the rents 
and profits thereof. 


The defendant Garrett Hogan, by his anſwer to this bill, 
admitted that the plaintiff had granted him a leaſe of part of 
the premiſſes, for fix years only, from Lady- day, 1705 ; and 
that he demiſed the fame to the defendant Charles Beſſey and 
others, who, without his conſent or privity, gave up the poſ- 
ſeſſion thereof to the Earl of Fingall in March, 17113 and 
who (as the defendant was adviſed) was the lawful owner and 
proprietor of the * ſo demiſed, 


The other defendants, the occupiers, admitted by their an- 
ſwers, that they firſt got poſſeſſion of the premiſſes, by deriva- 
tive leaſes from Garrett Hogan; and that the rent for the ſame, 


had been duly paid to the plaintiff up to Midſummer 17113 but 
I he that 
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that they then attorned tenants to the Earl of Fingall, as appre- 
hending, that the plaintiff had no longer any right. — And 
the defendants James Reilly and his ſon ſtated, that the plaintiff 
having made a diſtreſs on part of the premiſſes, the Earl had 
replevied ; and that the ſuit being removed into the Court of 


Common Pleas, the plaintiff had thereby an opportunity of 


trying the Earl's right, but had declined ſo to do. 


Altho' the Earl of Fingall was made a party to this bill, and 


a letter miſſive was prayed againſt him; yet the plaintiff did 


not think proper to ſerve his Lordſhip with the ſame, or any 
other proceſs whatever. | 


On the 1oth of February, 1715, the cauſe was heard; when 
the Lord Chancellor was pleaſed to order an injunction to be 
awarded, to reſtore the plaintiff to the poſſeſſion of the pre- 
miſſes; and that the defendants ſhould account for the rents and 
profits thereof, and pay the plaintiff his coſts of ſuit. 


From this decree the defendants appealed; inſiſting, that the 
Earl of Fingall's title and poſſeſſion had been drawn into 
queſtion and decreed away, without his being before the 
court, or having any opportunity of making his defence. That 
it did not appear in the cauſe, that the reſpondent had any 
continuing title; and without proof thereof, he ought not to 
have been relieved. But if the reſpondent had ſhewn a con- 
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tinuing title, yet by the rules of equity he ought to be quieted 


in no other poſſeſſion, than ſuch as he had at the time of 
filing the bill; and the Earl of Fingall having then peaceable 
poſſeſſion, without fraud, he ought to have been continued 
therein till evicted by law. That the title and poſſeſſion in 
queſtion, was fit to be determined at common law; and it 
appeared by the pleadings in the cauſe, that it was in a fair 


way of being tried, on an avowry made by the ſaid Sarah 


Pappiat, under whom the reſpondent claimed; but that ſuit 
could not be brought to trial, becauſe the avowant refuſed to 
give oyer of certain deeds mentioned in her avowry. 


On the other fide it was argued to be a direct fraud and 
breach of contract in the appellants, without the knowledge of 
the reſpondent, and even while they were his tenants, to betray 


Vor. I. " 8 his 


S. Mead. 


Decree 
reverſed 
Jour. vol. 20, 


P. 449 
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his poſſeſſion; for that by theſe means the reſpondent was 
put under a very great diſadvantage, in caſe the Earl of Fingall 
ſhould think fit to ſet up any title to the premiſſes, in any court 
of law or equity. That poſſeſſion was of very great moment 
in Ireland, becauſe of the many titles to lands in that kingdom, 
made under the a& of Settlement, in the reign of King Charles II; 
for it often happened, that pretences of title were ſet up to 
lands which were formerly forfeited ; and length of poſſeſſion 
was frequently a very neceſſary, and almoſt the only defence, 
where writings happened to be loſt, by reaſon of the troubles 
which had been in that kingdom: And therefore it was inſiſted, 
that the decree was juſt, and agreeable to the rules of equity, 
and ought to be affirmed. 


Bur after hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the decree ſhould be reverſed ; and that if 
poſſeſſion of the premiſſes in queſtion, had been given under 
the ſaid decree, the ſame ſhould be reſtored as it ſtood at the 
time the decree was pronounced ; and that the profits of the 
ſame. premiſſes, if any, received in the mean time under the 
ſaid decree, ſhould be accounted for and paid to the appellants : 
And further, that the reſpondent, on paying to the appellants, 
within one year next enſuing, the coſts of the day when the 
cauſe was brought on to hearing, in the Court of Chancery in 
Ireland, and 301. for their coſts of this appeal; ſhould be at 
liberty to bring on the ſaid cauſe again to hearing in the ſaid 


court, againſt the Earl of Fingall, and the other defendants, as 
he ſhould be adviſed®. 


_— — 


* This determination ſerves to correct a miſtake of Mr. Viner, and the com- 
piler of 2 Equity caſes abridged, who has copied him, in the places above referred 
to; who ſay, The bill was di/mi//ed, becauſe the tenants were only parties, 
and not the Lord, they having attorned to a new title againſt their firſt leſſor.” 
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Charles Maſon, Eſq. — — Appellant. Caſe 131. 


Sir Biby Lake, Bart. Charles Turner, 


Juaſepb Newell, George Newell, and Reſpondents. 
the Attorney General, - 6 


roth May, 1717. 


HE appellant, in the years 1705, 1706, and 1707, as  Viner, vol. 
treaſurer of the tranſports, was concerned in the receipt 31 © 
and payment of the public money allotted for that ſervice; and 2 Eq. ca. ab. 
being recommended to the reſpondents Jeſeph and George * 
Newell, who were bankers in Lombard Street, he from time to 
time lodged large ſums in their hands, as well of the public 
money as his own ; and which he drew out again in the uſual 


manner, as his occaſions required. 


During the continuance of this connection, the Newells were 
ſeveral times under difficulties for want of money; but whether 
becauſe the appellant had overdrawn them, to the amount of 
14,0007. and upwards, as they alledged ; or whether becauſe 
they were obliged to make confiderable payments into the 
Exchequer, does not clearly appear: Thus much however, 
is certain, that the Newell prevailed with the appellant to aſſiſt 
them in borrowing money, on the credit of his own eſtates ; 
for the purpoſe either of ſatisfying his debt to them, or in 
order to enable them to ſupport their credit with others: And 
the method ſuggeſted by them, for procuring this accommoda- 
tion was, that Thomas Lake, Eſq. a barriſter at law, and an 
intimate friend of the Newe/ls, would lend them for a month 
or two, or ſome ſuch ſhort ſpace of time, whatever money they 
wanted ; if, for ſecuring the repayment thereof, they would 
give him their own caſh notes, payable to bearer on demand, 
and if the appellant would make a mortgage of ſome part of 
his eſtate, redeemable at the day the money borrowed was 

| Propoſed to be re-paid ; which caſh notes, together with the 
mortgage, were to be left in Mr. Lake's hands, and when the 
time was expired, the Newel/s were to pay the money, and take 
up their notes, and thus the appellant's mortgage would be 

ſatisfied. Z 
I This 
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This method was accordingly put in practice, in relation to. 
three ſeveral ſums of 2000/7. each, which were borrowed of 
Lake, in March, 1706, and in April and May, 1707; and 
when the reſpective times for redeeming theſe mortgages were 
expired, Lake delivered out, and the Newells punctually diſ- 
charged their caſh notes, and ſo thoſe mortgages were 


fully ſatisfied. 


Some time afterwards, the Newells having a further occafion 
for money, borrowed of Mr. Lake 500o/.; and as they had 
punctually ſatisfied the appellant's former mortgages, he was 
the more eaſily prevailed upon to aſſiſt them, in negotiating this 
freſh loan: Accordingly, on the 13th of September, 1707, the 
Newells gave five caſh notes for 1000 J. each, payable to the 
reſpondent Turner, or bearer, on demand ; and on the ſame day, | 
the appellant made a mortgage for 1000 years, of all his eſtates 
in the counties of Montgomery and Salop, to one Paine, in 
truſt for Lake ; redeemable on payment of the ſaid 50007. and 
intereſt, on the 2oth of November then next. This mortgage, 
together with the five caſh notes, were left in Lake's hands; 
and for advancing this money, and other pretended ſervices, he 
took a gratuity from the Newe/ls of two hundred guineas. 


Mr. Lake, after this tranſaction, advanced large ſums of 
money to the Newe//s, and took other ſecurities from them, for 
the re-payment thereof ; particularly, the ſum of 1 500. on the 
ſecurity of a leaſchold eſtate in Kent, and ſeveral goldſmith's 
notes; and another ſum of 1500/7. on certain malt tallies, deben- 
tures and other goldſmith' s notes. 


In the interim, the time for payment of the 5ooo/. elapſed ; 
but Mr. Lake, in order to favour the Næwelle, from whom he 
had received ſo large a gratuity for advancing that ſum, omitted 
to deliver out their five caſh notes for 1000/7. each, for pay- 
ment; and kept them in his own cuſtody, from the 2ath of 
November, 1707, when the money became due, till the 6th of 
December following; ; | whereas, during all the intermediate time, 
the Newells were in full credit, and had not leſs than 50,000/. 
running cath in the bank of England, ſo that the whole of this 
5000/. might have been recovered, if demanded. 


But 
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But on the faid 6th of December, 1707, the Newell were 2 
ſeized in their ſhop, upon an extent at the ſuit of the Crown, Re ef) 
and thereupon totally failed ; whereby their five caſh nates, 
which Late had neglected to receive, became of no value. 


There being a prior mortgage on the appellant's Montgomery- 
ſhire and Shropſhire eſtates, to one Mrs. Tighe for 27001. Lake, 
without the appellant's privity, procured an aſſignment of it; 
and then, not only brought ejectments to recover the poſſeſſion 
of the mortgaged premiſſes, but in Eaſter term 1708, he filed 
his bill in Chancery, to forecloſe the equity of redemption. 


In Hilary term following, the appellant filed his croſs bill, 
to be relieved againſt this mortgage, upon the nature and hard 
circumſtances of his caſe; or that at leaſt, he might have the 

benefit of all ſuch ſums and ſecurities, as Lake, or any perſon 
for him, had taken and received from the Newells ; the bill alſo 
prayed a redemption of Mrs. Tighe's mortgage, a re-aſſignment 
of the three ſatisfied ſecurities, and a diſcovery of the tranſaction 
relative to the gratuity of two hundred guineas. 


To this bill, Lake at firſt demurred; for that ſuch a diſ- 
covery, might make him liable to ſome or one of the penal 
laws of this kingdom : But upon arguing this demurrer, the 
bill was ordered to be amended, by waiving all penalties and 
forfeitures; and thereupon Lake put in three inſufficient 
anſwers, and having ftood in contempt to a commitment, he 
died before he had fully anſwered the bill; having made his 


will, and thereof * his ſon, the reſpondent Sir B74 


Fae ſole executor. 4 


Both theſe cauſes having been revived, were heard together 
before the Lord Chancellor Harcourt, on the gth of December, 
1713; when it was decreed, that as to the three ſatisfied 
mortgages, they ſhould be re-aſſigned, and the deeds and 
writings relating thereto delivered up to the appellant ; but as 
to the other ſecurities, it was referred to a Maſter, to ſee what 
was due on the mortgage of the 13th of September, 1707, for 
principal and intereſt, and alſo for the 2700 J. paid on taking 
in the aſſignment of T:ghe's mortgage; but the Maſter was not 


to compute intereſt, on what was paid to Mrs. Tighe for intereſt. 
Vor. I. - As 
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As to coſts, his Lordſhip did not think fit to give any to Sir 
Biby Lake, to the hearing, but he was from thenceforth to 
have his coſts in both cauſes, to be taxed by the Maſter; and 
what upon the ſaid account, the Maſter ſhould find and certify 
to be due for principal money and intereſt, on the ſaid mortgage 


of the 13th of September, 1707, and in reſpect of the 27000. 


and the intereſt thereof, from the time of Mrs. T:ghe's aſſign- 
ment, and in reſpect of ſuch intereſt as was paid to Mrs. Tighe, 
at the time of taking that aſſignment, together with Sir Bzby 
Lake's coſts of theſe ſuits from the time of the hearing, was 
to be ſatisfied by ſale of a competent part of the appellant's 
eſtates in the counties of Montgomery and Salop; but in caſe 
ſuch ſale could not be had within a year, Sir B:by Lake was 
to be at liberty to apply to the Court, for further directions 
touching the forecloſure prayed by his bill. And it was further 
ordered, that the Maſter ſhould take an account of all dealings 
and tranſactions between the appellant and the Newells; and 
for what they ſhould appear to owe him, he was to come in as 
a creditor, with the reſt of their creditors; but if he ſhould 
appear to be indebted to them, the ſame was to be raiſed by ſale 
of a further part of his eſtate, after Sir Bi Lake was ſatisfied : 
And-it was further ordered, that theſe ſeveral accounts ſhould 
be taken ſeparate and diſtinct, and not ſtay the one for the 
other; and the caſh notes for the 5060/7. were ordered to be 
allowed in the account, and thereupon to be delivered up. 


In purſuance of this decree, the three ſatisfied mortgages were 


re-conveyed to the appellant; and on the 17th of November, 


1715, the Maſter by his report certified, that there was due 
to Sir Biby Lake, for principal, intereſt and coſts, 11,557/. os, 
5d. To this report, the appellant took exceptions, which 
being argued were over-ruled, and thereupon. the report was 


abſolutely confirmed. 


On the 1oth of January, 1716, the appellant's eſtates, di- 
rected to be fold, were put up to fale before the Maſter, pur- 
ſuant to advertiſements in the Gazette for that purpole ; and one 
Mr. Newton was allowed and certified to be the ee of the 
ſame, at the ſum of 20, Sol. | £ 


I 5 
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But before this ſale was compleated, the preſent appeal was >. 
brought, in order to obtain a reverſal of ſo much of the decree, Gm 
as tended to charge the 5000/7. and intereſt on the appellant's. 8 
eſtate, or to ſell the ſame for ſatisfaction thereof. 


And in ſupport of the appeal it was argued, that it appeared R. Raymond. 
from the anſwers in the cauſe, that the money was borrowed , qt 
for and actually received by the Newell, and applied to their 
uſe; and from the nature of the whole tranſaction it was 
manifeſt, that the 5000 J. as well as the ſeveral ſums ſecured by 
the three former mortgages, now admitted to be ſatisfied, were 
lent by Lake to the Newell, on their caſh notes; that they were 
his principal debtors, and that the ſecurity upon the appellant's 
eſtate, was only in the nature of a collateral ſecurity ; and in 
the inſtances of the three former ſatisfied ſecurities, it was 
plain, that Lake himſelf thought ſo; for he received his 
ſatisfaction by the caſh notes of the Newells, and never in the 
leaſt attempted to reſort to the appellant's eſtates. That on 
the 2oth of November, 1707, when the .5o00/. mortgage 
became payable, Lake had his ſatisfaction in his own hands; 
the Newells being then, and to the 6th of December following, 
bankers in full credit, and paying all their notes and other 
demands made upon them during that time, as punctually as 
the bank of England. And ſince Lake wilfully omitted to 
receive or call for this 5000 J. for ſixteen days after he might 
have received the ſame, and was induced to do ſo, by having 
taken ſuch an unjuſtifiable premium as two hundred guineas, for 
lending his own money ; it was infiſted, that La#e during that 
time, kept the ſaid notes upon his own riſque and hazard; and 
that the appellant ought to be diſcharged of the 50001. in the 
ſame manner as if he had drawn. notes upon the Newells for 
5000 J. payable to Lake, and that he afterwards had kept ſuch 
notes above three days, without receiving the ſame ; in which 
caſe, the appellant even at law, would have been diſcharged of 
ſuch notes, and not continued anſwerable for any part of the 
money thereby made payable : For that by the ſtatute of 3 and 
4 Ann. c. 9. it is, in the caſe of accepting and proteſting inland 
bills of exchange, expreſſly declared and enacted, ** that if any 
* ſuch bill be accepted and not paid within three days after the 
** ſame becomes due, the drawer ſhall not be compelled to pay 
any coſts, damages or intereſt, unleſs a proteſt be made, 

| « and 


Caſes in Parliament. 


% and notice given thereof, in the manner therein men- 


* tioned. And that if any perſon accepts ſuch bill of 
* exchange, in ſatisfaction of any former debt, or fum of 
e money formerly due to him; it ſhall be accounted and 
e eſteemed a full and compleat payment of ſuch debt, if ſuch 


. © perſon does not take his due courſe to obtain payment thereof, 


J. Jekyll. 


T. Lutwyche. 


„by endeavouring to get it accepted and paid, and making 
«his proteſt as thereby directed, either for not acceptance, or 
% non-payment.” The appellant therefore ſubmitted to the 
Juſtice and conſideration of the Houſe, whether his caſe was 
not within the equity and meaning of this ſtatute ; as in the 
preamble thereof, goldſmith's notes were expreſily mentigned. 
But it was further argued, that no account was directed by the 
decree, as between Lake and the Newel/ls, whereby it might 
have appeared, whether by the money and ſecurities which 
Lake received and took from them, the 5000/7. or any and what 
part thereof, was ſatisfied or ſecured; nor had the decree 
directed, that the appellant ſhould be allowed, what Lake, or 
any for him had received, from or by the order of the Newells, 
after the 2oth of November, 1707 ; or that the appellant ſhould 
have the benefit of ſuch money or ſecurities, as Lake had from 
the Newells ; and which ought the rather to have been directed, 
for that in ſuch ſecurities it was provided, that the ſame ſhould 
ſecure what Lake did or ſhould advance or lend to the Newell: : 

And the wilful aſſignment of ſuch ſecurities, or the giving to 
any other creditors of the Newells, a preference to the 50001. ſo 
owing by them to Lake on their notes, was a further act of 
injuſtice in Late; and an additional evidence of the effect 
which the gratuity of two hundred guineas had upon him. It 
was therefore hoped, that the decree, fo far as it charged the 
appellant, or his eſtate, with the 5000/7. and intereſt, would be 
reverſed ; and that he ſhould be admitted to redeem his eſtate, 
upon payment of what Lake had paid to Mrs. Tigbe, with 


Intereſt for the principal-money only, and ſuch coſts as the decree 


had directed, 


On the other ſide it was contended, that upon full and clear 
proofs, and upon the appellant's own confeſſion in his anſwer, 


the reſpondent Sir B:by Lake appeared to be an honeſt creditor 


for 50007, actually paid by his teſtator to the appellant himſelf. 


That the appellant not only acquieſced under the decree for 
above 
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above three years, but, by his ſubſequent proceedings there- 
upon, had complied therewith; by entering into and litigat- 
ing the account, thereby directed, and by ſetting up a pur- 
chaſor, and proceeding to a ſale of the eſtate, in order to pay 
the debt, Which he now thought proper to controvert. That 


the appellant was in poſſeſſion of the eſtates, re-conveyed to- 


him by virtue of another branch of the decree, againſt which 
he now appealed. That his whole equity, in reſpect of the 


5000/7. was founded upon groundleſs and improbable conjec- 


tures, without the leaſt ſhadow of proof; and contradictory to 
his own acts and deeds, manifeſted in ſeveral ſucceſſive con- 
veyances under his hand and ſeal. And, that it did not appear 
by any of the appellant's proofs, that the reſpondents the 
Newells, were any way indebted to him ; but, on the contrary, 
it appeared by undeniable evidence in both cauſes, that the 
appellant was, at the time of making the 5000/. mortgage, 
and ſtill remained very greatly indebted to the Newell. 


AFTER hearing counſel on this appeal, it was ORDERED, 
that the Houſe would' reſerve giving judgment on the point in 
queſtion, till the account was finiſhed between the appellant 
and the Newells, as dire&ed by the Court of Chancery ; ; with 
this direction, that the Maſter ſhould alſo make a reſt, how 
the account flood on the 13th of September, 1707 ; and that 
Sir Biby Lake ſhould have notice given him, from to time, of 
the attendances --before the Maſter, and might controvert the 
ſame, as he ſhould be adviſed ; and that either fide ſhould be 
at liberty to apply to the Court of Chancery, for any further 
direction, for the better taking of ſuch account, as ſhould be 
juſt; and that after ſuch account taken, and a report made 
and confirmed, the parties were to reſort back, for the further 
order of the Houſe. * 


lm. 


— 


ꝙꝙ— — 


This caſe would not have been inſerted in the preſent collection, if it had 


not received a final determination 2b the ſame FEW which will appear in 
its proper place, | | 
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Caſe 132. Robert Rechfort, E.. — Appdllant, 


dud 18, 
p- 115. ca. 1. 
2 Eq. ca. ab. 
679. ca. 3. 


Riagely agen, Gent, dl; wort Reſpondent, 
5 | 15th May, 1717. 


r TER Nugent, of Portlomon, Eſq. being ſeiſed in 

fee of the lands of Portlomon, Frewinmore, Frewinbegg, 
Grungegeeth, Balrath, Monroe and . Bally-Edwards, by ingen- 
tutes of leaſe and -releaſe, dated the 21ſt and 22d of May, 
1674, in «conſideration of 301. conveyed the lands of . Bally- 
Edwards to Leonard Hatfield and his heirs; and he ſoon after- 
Wards offered a common recovery. | 


On the 1ſt of May, 1675, the ſaid Walter Nugent aligned 


part of the ſaid lands to Mrs. Katherine Saliſbury, his father's 
We: for her dower. 


In Fanuary, 1676, Walter Nugent, for a valuable confi. 
ation, conveyed the lands of Monroe to the ſaid Leonard Hat. 


Feld and, his heirs. And, in October following, he demiſed 
the lands of Portlomon, Frewinmore and F rewinbegg, to one 
Malter Nugent, an attorney, for 21 years; at the yearly rent 
of 270. for ſo many years of the term, as the ſaid Katherine 
Sel: ſtarry ſhould live, and 364. per ann. for the reſidu. 


* By indentures of leaſe and releaſe, dated the 27th and 28th 
f OZober, 1680, Mr. Nugent, in conſideration of 2124. con- 


veyed the revetſion of all the ſaid lands of Portlomon,. Frewin- 


more, F rewinbegg, Grangegeeth and Balrath, to the ſaid Leonard 
Hatfield and bis heirs. | 


In March, 1695, Leonard. Hatfield, by leaſe and releaſe _ 
fine, in conſideration of 600/. conyeyed all the ſaid lands to 
the appellant and his heirs In November following, Jobn 
Saliſbury and Katherine his wife, in conſideration of $807. and 
of 16/7. per ann. during Katherine's life, conveyed the lands 
aſſigned for her dower to the appellant and his heirs. And 
ſoon afterwards, Walter Nugent, the attorney, in conſideration 


of 180/. aſſigned the above * in truſt for the . 
3 5 Walter 
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Walter Nugent, of Portlamon, was afterward outlawed for 
high treaſon ; and, upon his death in 15700, the reſpondent, 
as his ſon and heir, exhibited his claim to all the ſaid lands, 
before the truſtees of the 1r;/b forfeitures ; and thereupon the 
appellant exhibited a._counter-claim. 


On the rxth of January, 1700, both theſe claims were 
heard ; when the truſtees decreed, that, as the appellant had 
produced and proved - the ſeveral deeds and conveyances aboye 
ſtated, and the payment of the conſideration- money, he appeared 
to be lawfully and rightfully ſeiſed of, and entitled to, all the ſaid 
lands, to him and his heirs for ever; and therefore they diſ- 
miſſed the claim made by the reſpondent, and decreed that the 
faid lands ſhould be held and enjoyed by the appellant * his 


heirs. 


By an act of Parliament made in England, 11th and 12th 
William III. intitled, An ad, for granting an aid to his Ma- 
feſiy, by ſale of the forfeited and other eſtates and intereſts in 
Ireland, it is among other things enacted, ** That if ſueh 
claim ſhall not be allowed by the ſaid truſtees, or any ſeven 
or more of them, the party claiming, his heirs, executors, 
*«« adminiſtrators or aſſigns, or any claiming by, from, or under 
«© them, fhall be for ever debarred and without remedy ; and, 
if the party claimant ſhall, upon hearing any claim, prove 
* the ſame by good and ſufficient proof, upon oath, or other- 
« wiſe, as the nature of the caſe ſhall require, to the ſatisfae- 
tion of the ſaid truſtees, or any ſeven or more of them, the 
ſaid truſtees, or any ſeven or more of them, are required to 
allow ſuch claim; and every judgment, determination, or 
** decree, which the ſaid truſtees, or any ſeven or more of 
© them, ſhall make, ſhall be final, and conclude and bind all 
and every perſon and perſons, their heirs, ſucceſſors, execu- 
* tors, adminiſtrators and aſſigns; notwithſtanding any diſability 
60 of coverture, infancy, non-ſanity, or other matter or thing 
© whatſoever ; and all perſons ſhall be bound and concluded 
by ſuch judgment, determination or decree, any law, ſtatute, 


"75" cuſtom, or other matter or thing to the coptrary notwith- 


. :66 ſtanding.“ 
The 
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— The appellant, being thus ſeiſed of the premiſes, and hay. 


ing been in poſſeſſion thereof for upwards of nine years; he, 
in January, 1704, in conſideration of a marriage between 
George Rochfort, Eſq. his eldeſt fon and heir, and the Lady 
Elizabeth Moore, one of the daughters of the Earl of Drogheda, 
and of 3000/7. her marriage-portion, ſettled all the ſaid lands, 
immediately after his own death, upon the ſaid George his fon, 
and the iſſue of that marriage; and he afterwards levied a fine, 
fur conuzance de droit come ceo, &c. with proclamations, to the 
uſes of the marriage-ſettlement. 


But, in Trinity term, 1713, the reſpondent thought proper 
to exhibit his bill in the Court of Chancery in Ireland, againſt 
the appellant and the ſaid Leonard Hatfield; ſtating, that by 
virtue of a fettlement of the 8th of May, 1638, the ſaid Walter 
Nugent, his late father, was tenant in tail of the premiſſes ; 
and, that upon his marriage with Abigail Hatfield, he made a 
ſettlement thereof, by indentures of leaſe and releaſe, dated 
the 6th and 7th of Moy, 1675, whereby the ſame were limited 
to himſelf for life, with remainder to the reſpondent ; that 
Hatfield had notice of this ſettlement, and obtained his con- 
veyances by fraud; and therefore the bill prayed, that thofe 
conveyances, and alſo the deeds executed to the appellant, might 
10 ſet aſide, and that the plaintiff might be let into ꝓoſſeſſion. 


To this bill, the appellant put in a plea and anſwer ; by his | 
plea, he ſtated the ſeveral deeds and fines, and other matters 
above mentioned, under which he derived his title ; and by his 
anſwer, he denied any notice of the ſettlement, under which 
the plaintiff claimed. 


This plea was over- ruled; and, on the 8th and gth of May, 
1716, the cauſe was heard; when the Court decreed, that the 
appellant ſhould convey and procure thoſe claiming under him, 
to convey the premiſſes to the reſpondent ; that an injunction 
ſhould iffue, to put him into poſſeſſion ; and that the appel- 
lant ſhould account for the rents and profits, as to ſo much 
as was in jointure to Mrs. Saliſbury, and in leaſe to Walter Nu- 
gent, the attorney, from the time that their reſpective rights 
determined; and, as to the reſidue, from the time of his 
purchaſe. - 

From 
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Fr rom this decree, the appellant immediately ſent over. his 
petition of appeal to England; but the reſpondent having got zach 
the decree paſſed by ſurpriſe, and before their Lordſhips 
order on the petition was returned, the appellant, in order to 
{fave his poſſeſſion, applied for a re-hearing of the cauſe; and 
accordingly, on the 4th of June, 1716, the ſame was re-heard 
by the Lord Chancellor, aſſiſted by both the Chief Juſtices, 
the Chief Baron, and all the other Judges then in Ireland; 
when they were pleaſed, unanimouſly,. to affirm the former 
decree: In conſequence whereof, an injunction was imme— 
diately iſſued ; and, notwithſtanding the pendency of the 
appeal, the 6 was ſtripped of his poſſeſſion. 


In ſupport of this appeal it was ſaid, that the denglitions af $. Cowper. 
Walter Nugent, the attorney, (who was a party intereſted, by C. Phipps. 
having a remainder in the lands in queſtion, under the ſettle- 
ment ſet up by the reſpondent) were read againſt the appellanty 
and yet the anſwer of this ſame Walter, wherein he confeſſed 
his title to the eſtate, was not ſuffered to be read for the appel- 
lant. That the anſwer of Walter Nugent, the reſpondent's 
father, to a bill filed in the Court of Exchequer in the year 
1682, was not ſuffered to be read for the appellant, althg' the 
anſwer. of Walter Nugent, the attorney, who was a party in the 
ſame cauſe, was read againſt the appellant ; whereas, it was 
more agreeable to juſtice and the rules of equity, that the anſwer 
of the reſpondent's father, under whom he derived title, ſhould 
be read againſt the reſpondent ; than that the anſwer of Walter 
Nugent, the attorney, ſhould be read againſt the appellant, 
who did not derive under him. That it was denied by the 
appellant in his anſwer, and not proved in the cauſe, that he 
had notice before his purchaſe, of the reſpondent's pretended 
ſettlement of 1675; which, upon the face of it, appeared to 
be a voluntary deed, made after marriage ; and it was not fo | 
much as pretended by the bill, that there were any articles 1 
or agreement before marriage. That the appellant was a pur- | 
chaſor, for the valuable conſideration before ftated ; which 1 
amounted to the full yalue of the lands, at the time they were 
ſo purchaſed. That if the reſpondent had any title, it was a 
legal one, for which he had a legal remedy ; and therefore he 
ought not to haye been relieved by a Court of Equity, nor ought 
the appellant to have been decreed to account, until the reſpon- 
dent had eſtabliſhed his title at law. 

Vor. I. *'L | 2 
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The printed caſe, on the part of the reſpondent, contains no 
reaſons in ſupport of the decree; but concludes with hoping, 
that aſter the appellant's pretenſions had been ſo ſolemnly heard 
and determined, their Lordſhips would ſee juſt cauſe for affirm- 
ing the decree, and diſmiſs ſo vexatious an appeal with full coſts. 


At the hearing of this appeal, on the 14th of May, 171, 
the appellant's counſel produced a common recovery, ſuffered 
by Malter Nugent, of Portlomon, Eſq. in Eaſter term, 1675 
which being read, they offered to read deeds of leaſe and releaſe, 
declaring the uſes of that recovery; but the counſel for the 
reſpondent oppoſed the reading thereof, alledging, that the 


ſame were not read in the Court below : Whereupon the coun- 


ſel were directed to withdraw, and a debate ariſing in relation 
to this matter, the queſtion was put, ** Whether the ſaid deeds 
% of leaſe and releaſe ſhould be permitted to be read?” And 
reſolved in the affirmative. The counſel being then called in, 
and acquainted with the opinion of the Houſe, the ſaid deeds 


were accordingly read, as alſo ſeveral proofs in the cauſe; 


and the appellant's counſel having been fully heard, and the 
counſel for the reſpondent beginning to plead in anſwer thereto, 
they were directed to withdraw; and being withdrawn, it was 
ordered, that the Houſe would proceed to the further nk | 
of the cauſe to-morrow morning. 


| Accordingly, on the next day, the reſpondent's : counſel 
proceeded ; and deſiring that the anſwer of Walter Nugent, the 


attorney, might be read, it was objected to by the appellant's 


counſel, the ſame not having been read in the Court below; 
whereupon they were directed to withdraw, and being with- 
drawn, a debate aroſe, and the queſtion was put, Whether 
* the anſwer of the ſaid Walter Nugent, to prove the identity 
«© of the perſon mentioned in the ſettlement made by Malter 
«© Nugent, of Portlomon, Eſq. in the year 1675, be permitted 


«© to be read?” It was reſolved in the affirmative. The counſel _ 


being then called in, and acquainted with the opinion of the 
Houſe, that the faid anſwer might be read; the ſame was read 
accordingly. Then it was propoſed by the reſpondent's 


counſel, that the depoſition of the ſaid Walter Nugent, the 


attorney, might be read; and the ſame being likewiſe objected 
to by the appellant's counſel, he being concerned in intereſt, 
they were directed to withdraw; and being withdrawn accord- 


ingly. 
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ingly, the queſtion was put, Whether the depoſition of the 


«« ſaid Walter Nugent ſhould be read?“ And was reſolved in the 


negative. Then the counſel were again called in, and 
acquainted with the opinion of the Houſe, ** That the depo- 
„ ſition of the ſaid Walter Nugent ſhould not be read, he 
«« being concerned in intereſt ;” the reſpondent's counſel then 
defired, that the anſwer of the ſaid Walter Nugent might be 
read in evidence againſt another defendant, Leonard Hatfield ; 


which, being oppoſed by the appellant's counſel, they were 


directed to withdraw; and *being withdrawn accordingly, the 
queſtion was put, Whether the anſwer of the ſaid Walter 
« Nugent ſhould be read in evidence?“ And was reſolved in the 
negative. The counſel being then called in again, and acquaint- 
ed with the opinion of the Houſe, ** That the ſaid anſwer 
„ ſthould-not be read; proceeded to read ſome proofs in the 
cauſe, on behalf of the reſpondent ; and the «+ ag $ coun- 
ſel having Gy 


IT was ORDERED and ADJUDGED, that the ſeveral orders 
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in the appeal, as alſo the order of the ſaid Court, made upon 
re-hearing the cauſe, affirming the ſaid decree, ſhould be 
reverſed ; and that the reſpondent's bill ſhould ſtand diſmiſſed ; 
and that the ſaid Court of Chancery ſhould cauſe poſſeſſion 
of the eſtate in queſtion, to be reſtored to the appellant ; and 
that the meſne profits of the ſame, if any had been received 


under the ſaid decree, ſhould be accounted for and paid to 


the appellant ;| but the reſpondent was at liberty to proceed at 
law, as he ſhould be adviſed. 


oy 


Gyles Lawrence, Gent. 
Dulcibella Lawrence, Widow, — 


Appellant. 
Reſpondent. 


17th May, 1717. 


7ILLIAM Laurence, Eſq. being ſeiſed in fee of an 
eſtate in the county of Glouceſter, of about 5501. 
per ann, made his will, dated the zoth of April, 1697 and 
thereby deviſed the manor of Little Sberrington, and the 
manfion-houſe wherein he lived, and other lands of the value 
of 130/. per ann. to the reſpondent his wife (who had for- 
merly 
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merly been his ſervant) during her widowhood ; and, after the 
determination of that eſtate, he deviſed the ſame premiſſes, 
together with the manor of Olaſell, and all other his lands, 
to truſtees, for a term of 24 years, to commence immediately 
after his deceaſe, upon the truſts after mentioned; remainder 
to his firſt and other ſons in tail male; remainder to his god- 
fon William Lawrence for 99 years, if he ſhould ſo long live; 
remainder to truſtees, to preſerve the contingent uſes ; remain- 

der to the firſt and every other ſon of the ſaid William Lawrence, 
in tail male; with like remainders to Anthony Lawrence, and 
his iſſue male; remainder to the appellant for 99 years, if he 
ſhould ſo long live; with other remainders over. The truſt of 
the 24 years term was declared to be, for the payment of the 
teſtator's debts and legacies ; and, as a further proviſion for his 
wife, he directed, that after two years of the term were expired 
his truſtees ſhould permit her to receive the rents and profits 
of a farm, called Brev/t's, of 60/. per ann.; and, after five 
years of the term were elapſed, then they were to permit his 
ſaid wife to receive the rents and profits of another farm, 
called Crepitts, of gol. per ann. for the remainder of the ſaid 

term of 24 years, ſo long as ſhe ſhould continue a widow. 
The teſtator then gave her ſeveral pecuniary and ſpecific lega- 
cies, and appointed her ſole executrix of his will. 


On the 29th of Auguſt, 1697, the teſtator died b iſſue, 
being indebted on mortgages and bonds, to the amount of 
2140/.; and, by ſimple contract, in 600“. and upwards : The 
reſpondent proved the will, poſſeſſed the perſonal eſtate, and 
entered on the lands deviſed to her; which were of greater 
value, than the thirds of the teſtator's whole eſtate. 


But, in Trinity term, 1698, ſhe brought her writ of dower 
in the Court of Common Pleas, againſt the truſtees, for a 
third part of the lands not deviſed to her; to which writ the 
truſtees pleaded the deviſe in the teſtator's will, and averred, 
that the ſame was for her jointure; but, upon à demurrer to 
this plea, judgment was given for the demandant, and her 
dower was afterwards ſet out, amounting to 864. per ann. 


Hereupon William Lawrence, the firſt remdinder- man, 
exhibited his bill in Chancery by his prochein amy, againſt 
5 2 the 
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the reſpondent and the truſtees, to be relieved againſt the 
ſaid judgment in dower, and to have an execution of the 


truſts of the teſtator's will, and a proper direction for the 
payment of his debts. 


On the 21ſt of November, 1699, the cauſe was heard before 
the Lord Chancellor Somers ; who decreed a perpetual injunc- 
tion againſt the defendant Dulcibella, to ſtay her further pro- 
ceedings upon the judgment in dower, and directed the truſ- 
tees to account for the rents and profits of the truſt-eſtate; 
and it was referred to a Maſter, to ſtate the claims of the 
ſeveral creditors and legatees; but his Lordſhip reſerved any 
directions how the debts and legacies ſhould be paid, and alſo 
how the defendant Dulcibella ſhould be ſatisfied her demands, 
from the reſpective expirations of the two years and the five 
years, of the ſaid term of 24 years, in caſe the profits of the truſt- 
eſtate, ſhould not be ſufficient to diſcharge the mortgages affect- 
ing the ſame, until after the Maſter ſhould have made his 


repor E. 


The defendant Dulcibella being diſſatisfied with this decree, 
applied to the Lord Keeper Wrigbt for a re-hearing; and 
accordingly the cauſe was re-heard on the 4th of July, 1701, 
when his Lordſhip ordered a caſe to be ſtated, 1. Whether the 
ſaid defendant was barred of her dower, by the deviſe in the 
will, or not? 2. And if ſhe was not barred of her dower by ſuch 
deviſe, whether the plaintiff William Lawrence ought to be 
| relieved in that Court? A caſe was accordingly ſtated, and on 
the 18th of November, 1702, the cauſe came on for the Lord 
Keeper's judgment, upon the-caſe ſo ſtated ; when his Lordſhip 
declared, that he had fully conſidered of the matter, but con- 
ceived there was nothing in the teſtator's will, that did intend 
that the defendant ſhould be barred of her dower; and in caſe 
any ſach thing did appear by the will, the ſame would only be 
a bar at law, and not in that Court; and, as the matter had 
been already determined at law, his Lordſhip was pleaſed to 
reverſe ſo much of the former decree, as awarded a perpetual 


injunction againſt the ſaid defendant's proceedings at law, upon 


her judgment in dower; and ordered, that ſo much of the bull, 


as ſought relief touching the matter of dower, ſhould ſtand 
diſmiſſed. 
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In conſequence of this latter decree, the reſpondent continued 
in the quiet poſſeſſion of the lands aſſigned for her dower, which, 
with the lands deviſed to her, amounted to near 400/. per ann. 
altho' the yearly rent of the teſtator's whole eſtate did not 
exceed 5 ;0/. But, by reaſon of the infancy of the ſaid William Lau- 
rence, the plaintiff in that ſuit, and the great poverty of his 
relations; no relief could be ſought for againſt the Lord 
Keeper's decree. 


On the 15th of April, 1712, the ſaid William Lawrence died 
an infant, and without ifſue ; and Antbony Lawrence, the next 
remainder-man, being alſo dead without iſſue, the ſaid lands 
and premiſſes came to the appellant, as being next in remainder, 
under the limitations in the teſtator's will; ſubject to the ſaid 
term of 24 years, for the payment of the teſtator's debts. 


The appellant, after his title had thus accrued, found that 
the perſonal eſtate of the teſtator had been waſted, the rents 
and profits of his real eſtate miſapplied, and that none of his 
ſpecialty debts had been ſatisfied; altho' the 24 pow: term, 
created for that purpoſe, was almoſt expired. 


He therefore, in Hilary term 1712, brought his bill, in 
Chancery, againſt the reſpondent and the truſtees ; to be relieved 
againſt the judgment obtained in dower, and for an account of 
the perſonal eſtate, and of the rents and profits of the real eſtate, 
and a proper application thereof, according to the teftator's will. 


On the 5th of December, 1715, this cauſe was heard before 
the Lord Chancellor Cowper ; who was pleaſed to declare as to 
the point of dower, that it being a point of right, and ſo 
doubtful in its nature, as that the Court had been of different 
opinions therein, and the laſt determination which was ſo long 


ago as the 18th of November, 1702, having remained ever fince 


unqueſtioned, his Lordſhip did not think fit to make any varia- 
tion, from what was then determined as to that point ; but as 
to the account taken in purſuance of the firſt decree, his 


Lordſhip declared, that the preſent plaintiff, being no party 


thereto, ought not to be concluded thereby; and therefore 


decreed the acting truſtee, to account for the rents and 


profits of the truſt-eſtate, and that all parties ſhould account 


for the teſtator's perſonal eſtate; and that the ſame, _— 
BY the 
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the houſchold goods and ſpecific legacies, ought to be applied —.— 


in a courſe of adminiſtration, and in diſcharge of the truſt eſtate. 


From this decree, ſo far as it concerned the point of J. Jekyll. 
dower, the plaintiff appealed; alledging, that it was not 8. Cowper. 


founded upon the merits and circumſtances of the caſe, as 
to the point in queſtion, which were not debated at the 
hearing, nor did the Lord Chancellor deliver his opinion 
thereon; but upon this ground only, that the Court had 
been of different qpinions, and that the laſt determination 
was ſo long ago as the 18th of November, 1702, and there- 
fore his Lordſhip did not think fit to enter into the merits 
of the caſe, or vary from that laſt determination. But to 
this it might be anſwered, that it was plain the appellant, 
who claimed by way of remainder, was not bound by either 
of the former decrees, being no party, nor claiming under 
any perſon who was a party thereto and therefore the length 
of time did not ſeem material in this caſe, as no lache 
could be imputable .to the appellant, for not ſeeking relief 
againſt a decree, by which he was not bound, and to which 
he was neither party or privy. Nor could it be pretended, 
that there had been any acquieſcence in this caſe; there 
could be none by the appellant, for almoſt as ſoon as his 
title accrued, he had brought his bill to be relieved upon 
the merits: nor could there be any by the firſt remainder- 
man Villiam Lawrence, for he died an infant: So that the 
caſe ſeemed to ſtand perfectly clear from thoſe objections, and 
came .now properly to be determined by the judgment of the 
Houſe, upon the pure merits and juſtice of it. That in caſe 
the appellant ſhould be conſidered as bound by the decree of 
the Lord Keeper #:ight, by which the decree of Lord Somers | 
was reverſed, the payment of the teſtator's debts would be 
impracticable, and his will and intention in that reſpect de- 
feated; for ſuch advantage had been taken by that decree, 
that all the debts by mortgage and ſpecialty, amounting te 
21407. were ſtill unpaid; and the 24 years term, which was 
created for that purpoſe, was Within four years of expiring ; 
ſo that the greateſt part of the debts would remain a charge 
upon the appellant's eſtate for life. That it would be againſt 
the rules of natural equity and juſtice, if the reſpondent 
ſhould be permitted to enjoy the eſtates deviſed to her by 

2 her 
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1 Kit huſband's will; and at the fame time diſappoint his inten- 
2 tion, by inſiſting on her dower, for Which the lands deviſed 


were far more than an equivalent. And that the decree now 
— appealed from, not being grounded upon any opinion of the 
preſent Lord Chancellor, as to the merits of the caſe in the 
point in queſtion, but upon a ſuppoſed acquieſcence, and 
length of time, which it was hoped, was ſufficiently anſwered; 

it ought not give any ſanction to the Lord Keeper Wright's 
decree, againſt the decree of the Lord Chancellor Somers ; for 
which of thoſe two decrees was firſt, or which laſt, dll not 
be material in the preſent caſe, or of any weight againſt the 
appellant, as he was no party to, or concerned in either of 


| them. 


N. Lechmere. On the other fide it was ſaid to be no where expreſſed, 
C. Coxe. nor to be collected from the words of the will, that the 
lands deviſed to the reſpondent, were for her jointure, or in 
bar of her dower; neither could it be ſo averred at law, or 
in a Court of Equity, ſhe having no eſtate for her life, - but 
for her widowhood only. That it was not conſiſtent with the 
tenderneſs and reſpe& which the teſtator had for the reſpon- 
dent, to preſume that he intended to bar her of her dower, 
-out of the other lands not deviſed, and' to oblige her to 
accept of 280. per ann.; Gol. per ann. part of which was 
not to commence till two years; and 90 J. per ann. other part 
of it, not till five years after his death, and both to determine 
at the end of 24 years; ſo that if the reſpondent ſurvived 
that term, which was very near expiring, ſhe would be re- 
duced to 1301. per ann. during her widowhood only, inſtead 
of having a third part of 600 J. per ann. during her life. And, 
conſidering that the reſpondent had already recovered at law, 
upon a defence made by the perſons who were then entitled to 
the premiſſes, and that ſuch recovery had been eſtabliſned by the 
judgment of the Court of Chancery, ſo long ſince as November, 
1702, which was never queſtioned till February, 1712, but on the 
contrary, approved of evenby the appellant himſelf, as appeared by 
letters under his own hand ; it was hoped, that the reſpondent's 
dower would not be taken from her; eſpecially in favour of the 
-appellant, who was only a name-ſake, and no relation of the 
teſtator; but that the appeal would be diſmiſſed with exem- 


plary coſts. 
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Accoxpix rv. after hearing counſel on this appeal, it was 8 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed,. 
and the decree therein complained of, affirmed: And there Dear 
appearing no direction in the ſaid decree, that ſo much of the ; age = 
plaintiff's bill, as related to the queſtioning the dower of the p. 458. 
ſaid Dulcibella Lawrence ſhould ſtand diſmiſſed ; it was ORDER=- 

'ED, that ſo much of the plaintiff's ſaid bill, as related to that 
matter, ſhould ſtand diſmiſſed: And it was further oRDERED, 
that the appellant ſhould pay the reſpondent 300. for her coſts 


in reſpect of the ſaid appeal. 
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Account. 


HE guardian of an infant, pre- 
vailed on her, about a month after 
ſhe came of age, to ſign and allow two 
ſeveral accounts of his receipts and diſ- 
burſements touching her eſtate; on the 
balance of both which accounts, there 
appeared to be a conſiderable ſum due 
to him. But as neither of them were 
peruſed or examined by any perſon on 
behalf of the young lady, nor any vouch- 
ers produced or delivered up to her, they 
were both ſet aſide, and a general ac- 
count directed. Page 372 
Coſts generally follow the event of 
an account, but where the account is in- 


tricate or doubtful, there ſhall be no 
coſts. $50 


Actions. 


An action on the caſe lies, for a Bur- 
geſs, againſt the Returning Officer of 
the Borough, for refuſing his vote at an 
election of Members to ſerve in Par- 
liament. 45 
Vol. I. 


An action for words, which charge 
men with evil inclinations and principles, 
will lie; as, where it is ſaid of a Juſtice 
of the Peace, that he is a Facobite, and 
for bringing in the Prince of Wales and 
popery, to the deſtroying our nation. 

Page 97 

In an action for damages againſt an 
Attorney, for filing a Bill in Chancery 
without any authority from, or even 
with the knowledge of the plaintiff, 
which was afterwards diſmiſſed with 
coſts, and the plaintiff obliged to pay 
thoſe coſts; he may lay his venue either 
in the county where the Court of Chan- 
cery is held, or in the county where he 
actually paid the money. 328 

In an action of debt for rent received 
upon a leaſe, where the title of the land 
is not in queſtion, the defendant is 
eſtopped from ſaying the leaſe is not a 
good one; as, that being a leaſe for lives, 
it could not be granted without livery and 
ſeizin, or by leaſe and releaſe, or bargain 
and ſale; and that being a leaſe of a free- 
hold, it could not commence in futuro; 

7 for 
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for let the leaſe be what it will, the cove- — his part of it, equity will not 
nant is good ; and if otherwiſe, the tenant Þ decree. a ſpecific performance in his 
might enjoy the land, and yet the landlord | favour ; eſpecially, if the circumſtances 
have no remedy for his rent. Page 334 | and ſituation of the other party, are ma- 
1 511 terially altered in the mean time. Page 27 
Advowlon. A contract made in France, on the 
marriage of two people of that nation, 
who afterwards take refuge, and live in 
England; ſhall be carried into a ſpecific 
execution here, altho' the terms of it 
refer to the cuſtom of Paris. 338 
A. appoints B. his deputy in the ex- 
ecution of an office, and by articles it is 
agreed, that B. ſhall account with A. 
for all fees, Sc. according to the table of 
fees belonging to the office, and pay him 
three-fourth parts thereof, and retain 
the other fourth part for his trouble. 
Certain fees are received by B. which he 
inſiſts upon being ſolely entitled to, be- 
cauſe not contained in the table; but it 
was held, that B. ſhould account with A. 
for all fees aſcertained by the table, ac- 
cording to the table ; and for all fees not 
mentioned therein, according to his re- 


= A. tenant for life, and B. a mortgagee 
(. not in poſſeſſion) ſell the next preſenta- 
tion to a church, to C. who takes a 
covenant from A. that if he cannot pre- 
ent, ſhe, her executors, Sc. ſhall repay 
him the purchaſe money. This grant 
is void as againſt the remdinder-man ; 
and the purchaſor ſhall recover his 
money from the adminiſtrators of the 
tenant for life. 81 
The plaintiff in a Quare impedit claim- 
ed the ſecond turn to a living, but in his 
declaration did not lay any preſentation 
made by him, or any of his predeceſſors 
in the ſecond turn; he alſo acknowledged 
a title in the defendant to the firſt turn, 
but did not ſet out the conveyances par- 
ticularly, by which it was derived down 


to him: This declaration was held to ieee aaa hs ac, Fo 
be inſufficient to maintain the plaintiff's 3 977 Ourtus ot the 
whole to A. 97 


naman 238 An Auditor of Wales appoints A. his 
deputy, and it is agreed between them, 
Agreements. | that the deputy ſhall receive all the fees 
A. voluntarily agrees to give certain | &c. and pay the principal, a certain ſum of 
Houſes to his niece and the heirs of her | 200 l. per ann. This deputation and 
Body, after the death of himſelf and his | agreement, are void by the ſtatute 5 
wife, in caſe they ſhould leave no iſſue; | Edwy. vi. aliter, where a ſum certain is 
but no conveyance was executed by A. reſerved, payable out of the fees and?pro- 
though he lived above twenty years af- | fits of the office ; for, in that caſe, the 
terwards. In the mean time A. becomes | deputy is not to pay, unleſs the fees 
indebted by mortgage, judgment, Sc. amount to fo much. 98 
and by his will deviſes all his eſtate, both The owners of a ſhip let it out to 
real and perſonal, to his wife. This | freight, and by the charter-party it was 
agreement is not good againſt a pur- | agreed, that no freight ſhould be paid to 
chaſor for valuable conſideration, altho' | the owners, until ſix days after the ſhip 
he had notice, by being a ſubſcribing wit- | ſhould be returned to the port of London, 
eſs to it. 5 | and make a full delivery of her lading, 
Where one party to an agreement | but that the maſter might detain the im- 


trifles, or ſhews a backwardneſs in per- h preſt-money ; .and if the ſhip ſhould be 
4 loſt 


— 


ers ſhould not expect any other ſatiſ- 
faction than the impreſt- money, for 
the freight and demurrage of the ſhip. 
The ſhip was loſt, and upon a queſtion, 
who was liable to pay the ſeamens wages; 
it was held, that the maſter was liable 
in the firſt inſtance, as having hired 
them, but that he had his remedy againſt 
the owners. Page 102 

The partners in certain braſs works 
enter into articles with 4. that he ſhall 
ſerve them as their manager and over- 
ſeer, during his life ; and beſides a ſti- 
pulated yearly ſalary, he was to have 
35. 64. for every hundred weight of 
braſs wire, made by him, or any other per- 
fon, during his life. A. was afterwards 
diſcharged by the partners from their 
ſervice, and on a bill brought for a ſpe- 
cifie performance of theſe articles, it was 
decreed, that the plaintiff was entitled 
to all the advantages thereby ſtipulated 
for him, except the 3s. 6d. payable to him 
for every hundred weight of braſs wire 
made at the mills; which Lord Cowper 
conceived, was intended as a reward at- 
tending the produce of the works, dur- 
ing ſuch time only as the plaintiff ſuperviſed 
the ſame. But this part of the decree 
was reverſed, and he was held to be en- 
titled to this allowance, during bis life. 
| | 296 

A. was entitled under a ſettlement to 
an annuity of 60 J. per ann. expectant 
on the death of his father, and to a con- 
tingent intereſt in the real eſtate, in 
caſe his brother ſhould die without iſſue. 
The father agrees to pay A. 50 l. and to 
ſecure him a preſent annuity of 60 /. per 
ann. for his life, in lieu and ſatisfaction 
of all his future intereſts under the ſet- 
tlement. The Court eſtabliſhed this 
greement, but without prejudice to A.'s 
iſſue. 316 


loſt in her voyage, the maſter and own- | 


A. being tenant for life under a ſet- 
tlement, with remainder to his wife for 
her jointure, remainder to the iſſue male 
of the marriage, remainders over, with 
a power to revoke all the uſes, except 
thoſe to his wife and her iſſue ; agrees, 
that in conſideration of her ſurrendring 
her jointure-eſtate, ſo as to enable him 
to ſuffer a recovery and raiſe 60007, to 
pay his debts, he would re-ſettle his 
whole eſtate to particular uſes. The 
ſurrender was made and the money 
raiſed, but no re-ſettlement made ac- 
cording to the agreement. Held, that 
this agreement having been in part per- 
formed, the parties were entitled to a 
ſpecific execution, and decreed accord- 
ingly. Page 440 

Two Captains of ſhips of war enter 


into an agreement, that all prizes taken 
by either of them, whether in the ſbips 


they then had, or in any other ſhips which 
they might thereafter command, ſhould 
be equally divided between them. One 
of them changed his ſhip, which, meet- 
ing with an accident, was ordered. to be 
laid up, and it was ſome time before he 
got another; the other Captain con- 
tinued cruizing all the time, but ob- 
jected to account for the prizes which he 
took, during the interval of his partner 
being unemployed ; but held, that he 
was accountable for all the prizes taken, 
from the date of the agreement. 530 


Alignments. 7 
Equity will decree the aſſignee of a 


leaſe, to pay the rent become due fince | 


his aſſignment, and which Hall become 
due whilſt he continues in the poſſeſſion ; 
but not during the continuance of the 
teaſe; for he may, if he can, get rid of 
the leaſe, by aſſigning it to another. 30 


avowry. 


( 


Avowry. 
10 lng L 
dn avowries, the commencement of par- 
n pr ene on eftates -\ muſt be ſhewn ; as, that 
ſuch a one was ſeized in fee, and de- 
miſed, c. that the eſtate out of which 
it as derived, may appear ſufficient to 
ſupport it, becauſe the ſeiſin in fee may 
be traverſed, and any of the meſne aſ- 
endete are traverſable. Page 74 


rue IF v7 
, ow, [ . 


N | Award. 

5 10 2 

Aſter a ſubmiſſion of all matters in dif- 
Heese, and an award made by an um- 
Pire, a. releaſe given, and an acquieſcence 
gt nine years; the award ſhall not be ſet 

: abide, or the matters unravelled, upon a 

ſuggeſtion, that the umpire had par- 

| ficwar,, matters only under his conſider- 


ation. 411 


Bazon and Feme. 


A wife joins with her huſband in a 
mortgage of her own inheritance, in 
N dtqder to raiſe money to buy him a place; 

and the huſband covenants in the mort- 

gage, to pay the money. He accord- 
ingly pays the money, and takes an 
aſſignment of the mortgage in truſt for 

himſelf. The mortgage being for a 
term, the huſband deviſes it for the be- 

nefit of his younger children; but, on 

© behalf of the eldeſt ſon and heir, the pre- 
| miſſes were held to be diſcharged from 
any demands by the younger children ; 
and that the term ſhould be aſſigned as 
he ſhould direct. I 


band, and having a ſeparate allowance, 
may make a gift of her ſavings, as if ſhe 
was a feme ſole; and the perſon to whom 


A wife being ws from her huſ- 
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ſuch gift i is made, ſhall not be conſidered 
as a truſtee for the huſband. Page 112 

A covenant that a wife ſhall be at li- 
berty to diſpoſe of her perſonal eſtate, 
does not extend to what ſhall come to 
her after her marriage. 337 

A wife having power to diſpoſe of 
her perſonal eſtate, which only .com- 
prehends what ſhe had before marriage, 
gets afterwards into the poſſeſſion of a 
large perſonal eſtate, in a private manner, 
upon the death of her father ; and con- 
cealing the ſame from her huſband, diſ- 
poſes thereof to charities : Held, that 
what was ſo concealed from the huſband, 
ſhould not be made good to him, ſo as to 
diſappoint the charities, ibid, 


Conditions. 


A. gives a ſpecific legacy to his niece, 
provided ſhe give no trouble to my executor. 
Held, that the legatee ſhould releaſe all 
demands upon the teſtator's eſtate, and 
then the executor ſhould deliver the le- 
gacy. ws 

A warrant is granted, for nominating 
two lives to an eſtate held under the 
Crown, as part of the Dutchy of Cornwall; 
but ſubject to theſe conditions, viz, 
provided the eftate be perfected in fix months 
after the date of the warrant ; that the war- 
rant be inrolled, before the Auditors of the 
Dutchy ; that the fine be firſt paid into the 
hands of their Receiver-General, or his De- 
puty ; and a certificate of ſuch payment ob- 
tgined, under one of their hands and ſeals. 
Theſe conditions not being complied 
with, according to the ſtrict letter of the 
warrant ; it was declared void and order- 
ed to be vacated, 1 
The Captain of a ſhip, on an outward- 
bound voyage, takes bonds from his 


ſeamen to himſelf in 200 1. penalty, con- 


ditioned 


# 


BEE HT 


ditioned, that they mall not demand any 
wages, until the ſhip arrives in the port 
of London. The ſhip is loſt, and che 
ſeamen ſue the Captain for their wages ; 
held, that thoſe bonds were unjuſt and 
void in law. Page 102 
Ai. having five daughters, deviſes lands 
to truſtees to convey to the eldeſt, in 
caſe ſhe ſhould pay 60007. among her 
four ſiſters, within ſix months; and if 
not, he gives the like pre-emption to 
each of his other daughters. The money 
not being paid, within the time, equity 
will not enlarge it. 125 


Copphold. 


A defective ſurrender of a copyhold 
eſtate for ſecuring a ſum of money, 
which was become void, by not being 
preſented in due time; made good àgainſt 


a a ſubſequent purchaſeor, with notice. 244 
A. having made a ſurrender of his 


copybold eſtate, left it in the hands of 


the tenant who took it, in-order to be 
preſented. . A. afterwards made his will, 
and thereby deviſed this eſtate to his 
children, but the tenant neglected to 
preſent. the ſurrender. Held, that this 
ſurrender ought to be made good, and 
decreed that the eſtate ſhould be enjoyed 


according t to the will. 544 


C ofts. 


The truſtees of a charity miſmanage 


the fund, and neglect the objects of it; 
Held, that they ſhould make good the 


deficiency out of their own eſtate, and 
pay the coſts of the ſuit. 9 
Where executors make an unfair ap- 


praiſement, and otherwiſe miſbehave 
themſelves in their truſt; they ſhall be 
liable to colts, 115 


Vol. I. 
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Where a credingif by judgment re- 
covered, is afterwards found guilty of 
fraud, reſpecting the whole of hisdethand; 
he ſhall pay coſts both at lau and in 
equity. oy Page 261 

Where a teſtator, by lis © own conduct, 
makes it neceſſary for his deviſee to file 
a bill for the eſtabliſhment of his will, 
and the will is ſet aſide, as having been 
revoked by a ſubſequent conveyance ; 
ſuch bill ought not to be diſmiſſed with 
coſts. . 387 

A corporation being truſtees for a 
charity, and in poſſeſſion of the charity- 
eſtate, and ſuppreſſing or concealing 
any evidence relating to the charity, are 


| liable to the coſts of the ſutt. 399 


Coſts generally follow the event of an 
account, but where the account is in- 
tricate or doubtful, there ſhould be no 
colts. 53 50 


Courts.” 
The Court of Huſtings in London, is 


the only court, where a Writ of Error, of a 8 


judgment given in the Sheriff 's court, 
lies. | 216 
The Lord Mayor of London is not the 


ſole judge of the Court of Huſtings, for, 


by the conſtitution of that court, it may 
be held by ſix Aldermen i in his abſence. 
| ibid. 

In matters executory, as. in caſe of 
articles, or a will directing a conveyance, 
where the words of the articles or will 


are improper, or informal; the Court of 


Chancery will not direct a conveyance 


according to ſuch improper or informal 


expreſſions, but will order the convey- 


ance or ſettlement to be made in a pro- 


per and legal manner, ſo as may beſt 


anſwer the intent of the parties. 291 


3 Cuſtom 


A TABLE of the 
J 


Cutom of London. 


Nee men of London having children 
by two venters, and being deſirous of 
making ſome difference between them 
in point of fortune, gives two of them, 
by hi ks will, a bond of 3000 J. He after- 
wards got a new bond for the ſame ſum, 
made out in the name of J. B. in truſt 
for thoſe two children. The teſtator 
then (by advice) ſtruck out the bequeſt 
of the bonds, and republiſhed his will. 
Held, chat theſe children were entitled 
to their full ſhares of the orphanage 
part of the 50 s eſtate, without 
bi this oo. nto hotchpot. | 

EF ' Page 254 
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Devi fe. 


directs 1800 b. to be laid out in the 
Wat of lands, that the rents and pro- 
fits thereof might come to his nephew 
W. for bis life ; but the teſtator made 
no dſpoſition of theſe lands, after the 
death © of W Held, that the lands be- 
longed to the teſtator's heir at law. 43 
"Deviſe of lands to A. charged with a 


portion. of 5001. part of the lands are 
intalled by an ancient deed ; Held, that | 


the intajled! lands are not liable to this 
portion. waa at 61 

A. by will, devided a Chattel eſtate to | 
his executor, that out of the profits, 
his daughter mould receive the intereſt 
of 2000 J. and that the principal ſhould 
be raiſed out of the ſurplus profits. 


Held, that the 2000 J. and intereſt, 
ſhould be nf raiſed. | „ 
A mefſuage, called the Bell Tavern, | 
was ſettled upon A. for life, remainder 
to B. in tail, remainder to A. in fee. 


1 inheritance. 


_ vocation of the deviſe, but not of the 
_ annuity, there being rent enough re- 
ſerved to fatisfy it. 


ought to be taken | in aid of the real eſtate. 


The 
executor mortgages this eſtate tor 18004. do hereby give, deviſe, and be- 
Frances, all ſuch ſum and ſums of 
money as now 1s, or hereafter ſhall 
grow due to me from their Majeſties, 


A. deviſes all her right, title and in- 


a2 
* 
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Printipal Matters: 


tereſt in this houſe to B. who was her 
ſon, but without adding any words of 
Held, that by this de- 
viſe the fee paſſes ; for, if he took no 
mare by the will, than an eſtate for life, 
he had really nothing given him; be- 
cauſe, he had more than an eſtate fur 
life in it before. Page 108. 

A. deviſed his perſonal eſtate to his 
wife, ſhe maintaining his four younger 
children, but if ſhe married, ſhe was 
to enjoy hut one half, and the younger 
children were to have the remainder. 
The wife did maintain the children, and 
did not marry. Held, that ſhe was en- 
titled to the whole eſtate fo deviſed. 1 29 

A. deviſes lands to his ſon B. for gg 
years, determinable upon three lives, 
and charges the ſame with an annuity 
of 40-/. to his daughter M. The tel- 
tator afterwards demiſes theſe lands to 
S. for 99 years, determinable on three 
other lives, reſerving a yearly rent of 
50 J. Held, that the demiſe was a re- 


160 

S. S. conveyed all his lands to truſtees, 
for the purpoſe of paying his debts, le- 
gacies and funeral charges; and by 
will, gave all his perſonal eſtate to his 
wife, and made her executrix, Held, 
that the ſecurity upon the lands, did not 
diſcharge the perſonal eſtate, but that 
the ſame ſtill continued liable, and 


192 
B. deviſed to his wife in theſe words. 


© queath, unto my well-beloved wife 


« for my own and ſervants ſervice, 
either by ſea or land; as alſo all ſuch 
«-fum 
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cc ſum and ſums of money, lands, te- 
e nements, goods, chattels and eſtate, 


« whatſoever, wherewith, at the time 


vf my deceaſe, I ſhall be poſſeſſed or 


<« inveſted, or which ſhall then, or of 
ce right doth appertain unto me. And 
<<. I do hereby nominate and appoint her 
ce the ſaid Frances, to be the whole and 
<« ſole executrix of this my laſt will and 
te teſtament.” The teſtator had no 
real eſtate at the time of making this will, 
but having about nine years afterwards, 
received part of his wife's fortune, he 
therewith purchaſed lands of about 2007. 
per ann. There having been no re- 
publication of the will after this pur- 
chaſe; Held, that the lands did not paſs, 
but deſcended to the teſtator's brother, 
as his heir at law. Page 199 
An eſtate in mortgage was deviſed to 
A. and ſeveral legacies given to others. 
The mortgage ſhall be firſt ſatisfied out 
of the perſonal eſtate, and if that falls 
ſhort, the legatees muſt abate in pro- 
portion. | 210 
A deviſe of tid out of ſettlement, 
will paſs as well thoſe lands, of which 
the teſtator was feiſed in fee, at the time 
of making his will, as thoſe which 
were compriſed in. a ſettlement made on 
his marriage; the particular uſes of 
which were: determined, by his having no 
male iſſue. 4 229 
A: deviſed his eſtate to truſtees, in 


truſt for H. and E. his wife, for theit | 


lives; and the life of the longer liver of 
them; remainder to the firſt ſon of E. 
for 99 years, if he ſhould ſo long live; 
remainder to the heirs males of the body 
of ſuch firſt ſon; remainder to all and 
every the ſons of the ſaid E. for 99 years, 
if every ſuch ſon reſpectively ſhould fo 
long live; remainder to the heirs males 
of every of them, to take not jointly, 
but ſucceſſively, one after the other, ac- 
nat *© 3 


cording to the births of each of them ; 
the ſons to take the term of 99 years, with 
immediate remainder to his ſaid heirs males. 

On a bill brought for a _conveyance;of 
this eſtate, according to the teſtator's 
will, it was decreed, that in ſuch, con 


veyance, where any part of the * — 
was limited in uſe to the plaintiff for, 


99 years, if he ſhould; fo, long liye,, 


there ſhould be a limitation aver to. triftees 95 


and their heirs, during bis life, to. Pre. 
| ſerve the contingent uſes in remainder. and. 


then to the firſt and. other ſons of the 
plaintiff ſucceſſively,  _ 
B. made his wife executrix, and de- 


viſed to her the uſe of his table-j plate 
for life, and after to C. his grandteß, 


but made no diſpoſition of the furplus 
of his perſonal eſtate. Parol evidence 
was admitted, that the teſtator intended 


| his wife ſhould have the ſurplus to her 


own uſe; it being only to rebut the con- 
ſtruction of a Court of equity, which 


would create a reſulting truſt, and make | 
the executrix a meer truſtee for the next 
of kin, 308 

A. deviſed the reſidue of his real and 


perſonal eſtate to his executor, in tru 


to ſell the ſame, or ſb much thereof a. 


ſhould be needful, for the payment of his 


debts and legacies. Held, that this wat 
intended as a beneficiał deviſe to the ex- 
ecutot, and parol evidence was admitted 
to prove ſuch intention. 324 | 


So, whete the executor had a legacy 
given him, and no diſpoſition made of 


the ſurplus; parol evidence was ad- 
| mitted to prove the teſtator's intention, | 


that the executor ſhould have it. 340 
A. deviſed to his wife a rent-charge 


of 2001. for 17 years, in truſt neverthe-. 


leſs, for the payment of his debts à and 
legacies; he alſo deviſed to her certain 


lands, in augmentation of her | jointufe. a 


The ſurplus of this rent· charge, after 
debts 


Page 263 
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....debtsand legacies paid is not a beneficial 
truſt for the wife, umts reſulting truſt 


for the heir. Page 372 
"deviſed nbbraſe for lives (after 


children H. and but if either of them 
died without heirs of their own bodies, 


then the ſhare of him ſo dying, ſhould 


go to the teſtator's other grandchild C. 
M. died without; iſſue. And on a bill, 
filed by a mortgagee to forecloſe, it was 


held, chat H. and C. were entitled to 


; regeem . in equal moieties. 457 
e deyiſed his perſonal eſtate for the 


payment. of debts. and legacies, and the 


cperdlus to be. diſpoſed of as he ſhould | 


by codicil direct; part of his real eſtate 
alſa was. deviſed foe the payment of par- 
1 lar debts, and the reſidue to go as 


he, "hould by codicil. direct. A. by co- 


- dicil, directs, that the overplus of ſuch 
real eſtate ſhall go to his executor for per- 


formance af his will, and then adds, I 


ce hope I have made a ſufficiency for per- 
0 formance of mywill, and if there be any 


hs © pverplus of my perſonal eſtate, after 


" e full performance, I give it to F. 8.” 
Held, that J. S. was entitled to the ſur- 


| plus of the real eſtate, and that there 


Was no reſulting truſt for the benefit of | 


Deviſe of wa to.the heirs male of my 
aunt ; L. lawfully begotten, and for 


default of ſuch iſſue, to my own right 


heirs. E, L. was living at the teſtator's 
death and, upon a queſtion between 
the teſtator's heir at law, and the eldeſt 


ſoh of E. IL. it was adjudged, that the 


eldeſt ſon ond Walen 4389 
ib 8 136955 

its lane Diſcovery. 

vr *c-q1* 4 

-. Perſons u lands by a will, or 

other voluntary diſpoſition, and having 


the law on their fide; are entitled, as 


| againſt an heir at law, to the alſiſtanoe 


8 * "Y <a. FC n 
* 


parties, cannot be read as evidence 


T7 pal Matters, 


of a court of equity, for a diſcoyery of 
the deeds and writings relating. t9 the 
deviſed eſtate, and to have them de- 
livered up as following the * 


Hl age 397. 
89500 


| Dower, : 105 


To | . SQ ONT 
A jointure ſettled on a wife, by articles 
previous to the marriage, but to.which 


ſhe was no party, will not bar her of 
dower. : 1 X 38 
Where a -man deviſes a moiety of his 
eſtate, after payment of debts, legacies 
and portions, to his wife for life, This 
will not bar her of dower ; but ſhe ou ht 
to elect, whether ſhe would inſiſt on * 
dower, or waive it, and take under the 
will. ; . OY bid. 
But where there does not ap ear a 
clear intention in the teſtator, t to 1 his 
wife of dower, ſhe ſhall not even be put 
to her election; but ſhall have her 
dower, as well as _ proviions made 


for her by the will. oak 


9910 
Evidence. RT 


Depoſitions taken in a OY" edule, 
where neither plaintiff or defendant W Rere 


but where either plaintiff or defer nd: : 
was a party in the former caufe, th 
depoſitions in that cauſe may be read 
againſt ſuch of them as was a party. N 
The abſtract of a deed is no Erlln ; 
and. mack leſs, an __ copy of ſuch 
abſtract. 5 il. 
No evidence can be given on "the 
hearing of an appeal, in the Houſe of 
Lords, which was not read, 'or inſiſted 
on, in the Court below. 70, ſed vide 590 
A draft of articles of partnerſhip, to- 
gether with a ſtated account, and the e 
payment 


ner to the others; held to be ſufficient 
evidence of the partnerſhip, whereon to 
ground a decree for an account. 
1 Page 196 
A. being examined as a witneſs touch- 
ing the exiſtence of the will of B. it was 
objected, that he was an intereſted wit- 
neſs, becauſe the teſtator owed him 
money, and having charged his eſtate 
with the payment of his debts, the wit- 
neſs had no remedy, unleſs the pre- 
tended will was eſtabliſhed ; but this 
debt appearing to be a mortgage made 
by the teſtator's anceſtor, the objection 
to A. s competency was over- ruled; be- 
cauſe his ſecurity could not be affected, 
let the event of the cauſe, as to the will, 
be what it would, 253 
Copies of a note, bill of ſale; and 
ſtated account, if attended with con- 
curring © circumſtances of undeniable 
credit, will be admitted as evidence. 261 
Particeps eriminis in the caſe of fraud, 
is the moſt proper perſon to diſcover 
and prove it; eſpecially, when what he 
o proves turns to his own prejudice. 
| 213 
Where the ſurplus of a teſtator s per- 
ſonal eſtate is not diſpoſed of by his will, 
parol evidence may be admitted to ſhew 
his intentions of giving it to his executor, 
it being only to rebut an equity ariſing 
by ebenen in favor of the next of 
kin. 305, 324 
Old tent rolls admitted as evidence 
to prove fee- farm rents; there having 
been a unity of poſſeſſion for above 
30 years, and being ſo ancient, it could 
not be imagined they were fabricated 
to ſerve the preſent purpoſe. 367. 
But an inquiſition pot” mortem is not 
evidence, unleſs it is proved, that a 


commiſſion was ever iſſued to warrant 
n ibid. 
Vol. I. 


A TABLE of the Principal Matters. 


payment of money by the acting part- 


After a decree of forecloſure made 
abſolute, and an acquieſcencè of eleven 
years in the mortgagee's poſſeſſion under 
it; no parol evidence of his promiſing 
to account and reconvey on payment of 
his money, can be admitted. Page 414 

The depoſition of a perſon concerned 
in intereſt, cannot be read. 590 


Exetutoꝛs. 


A. makes two of his aaughters his 


executrixes, and directs them to diſ- 
tribute a ſum of 400 J. and. alſo the reſi- 
due of his perſonal eſtate, among them- 
ſelves, and their brothers and ſiſters, 
according to their needs and neceſſities, 
as they in their diſcretion ſhould Think fir. 
The Court reſtrained the exerciſe of this 


| power, by decreeing a double ſhart, to 


the eldeſt ſon and heir, looking upon 


him as a neceſſitous perſon. 34 


Where an executor makes an unfair 


appraiſement, which, by his anſwer, he 


ſwears to be juſt, and which is after- 


| wards falſified in ſeveral inſtances, upon, 


his own examination on interrogato- 


ries, he ſhall pay the colts of the ſuit.” 
115 


* 7 
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Fine. 
A. tenant in tail, levied a fine to the 


vſe of B. for the life of B. with warranty; z 


and afterwards he levied another to the 
uſe of himſelf and his heirs, with warranty ; 
and then ſold the lands to C. and his 
heirs. Held, that the firſt fine made a 
di iſcontinuance, but only during the life 
of B. for it remains no longer a diſ- 
continuance, when the wrongful eſtate 
which cauſed it is gone; and that the 
ſecond fine did not enlarge the diſcon- 
tinuance, becauſe the © eſtate raiſed by 
the fine returned back to the conuſor, 
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be, executed accordix Y- 38 ® 


| ceſſaries for the 


AT EE of the; Prinsipab Mattets. 


and, by conſequences! the warranty an- 
oy oe Wringiied.. og 4h. 
Hips thing. fraudulently obtained, 
ape es, in ſeveral, parts of it, to, 
makes, PIP Os throughout, is a 
crune 1 
ne ak 2 court of equity; being 
examinable only, in the r 
Dae foe was. levied... 137 
A, A, ins mentions anly * meſſuages, 
bug, th deed. of uſes, , ſides mention- 
th eſe, two. meſſuages, has the ge- 
Wt 55 ds of all. 2 the meſſuages, 
lands, Leneme 2 nd beredi taments of the 
; Fi, Tel, chat the deed, and not 
a thall be th meaſure of what 
156 
By the 99 of a fine, 28 
ti cared to be on the 23 4. of Oc- 
2 55 I, whereas in fact, the fine 
"not t acknowledged. till the 24. of 


55 following, and this was offered 
: ved. But che court refuſed to 
40 = evidence, beiag of opinion, 


that no. Proof e of the time of acknow- 


1161 0 


le ing a fine, "ought to be admit- 
ted contr. to, or againſt the chiro- 
graph chereof; aud that the record, 
which is is the chirograph of a fine, cannot 
be falfified, until b is vacated, or re- 


verſed. ANY | 379 
Mon 1 22% 340+ 5 


1 =_ Las 2 at Paris, on the 
1 marriage F 

two French people, touch- | 
at 8 fortune, decreed here to 


the cul ſtom of merchants, if the 
ſter, of. a ſhip be ſupplied with ne- 
thip, by the order or 
credit of any freighter, the owner of the 


ſons. concerned, but not 


* 


ſhip, is liable to pay ſuch freighter; and, 
aon this nnd. it 18 n for 


re 


. 


* 15 . 
, & 1 


freighters to furniſh the maſters of the 
ſhips they take to freight, with letters 
of credit for whatever money they may 


happen to want, for the neceſſary ſer- 


vice of the ſhip. pies 284 
| | SWI9G 

F oꝛkelture. 14 birt 
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J. S. having made a mortgage of ha 
eſtate, was afterwards. indicted and out- 
lawed for high treaſon; the Attorney 
General thereupon filed an information, 
to diſcover the conſideration of the mort- 
gage, and what was due upon it, and 
that the Crown might redeem, if any 
thing was due; the Court directed ſe- 


veral iſſues to be tried relative to the 


confideration of this mortgage, and, up- 
on the trial, verdicts were found in fa-: 
vour of the mortgage; but theſe vers: 


dicts were fo general, that application 


was made on behalf of the Crown for a 
new trial; this was not only refuſed. 
but the Court, on hearing the cauſg 
upon the equity reſerved, ordered th: 
information to ſtand diſmiſſed. On ann 
appeal this decree was reverſed, andathe 
Attorney General, on behalf of the-- 
Crown, was admitted to redeem. 222 
A. ſeiſed of a freehold leaſe for liyes, 
is indicted and found guilty. of coinings; 


| held, that the whole «ate is forfeited, tou 
| the Crown, notwithſtanding the Prowiſg. 


in the act 8 & g V. III. that no offence... 
made treaſon or felony by that act, ſhall,;. 


extend to make any carruption of blagd, 10 


D 
The affice * 7 of the Fleet 


Priſon, i is an ancient office of inheritance, | 


held by grant from the Crown; andi 
liable to be forfeited, by the warden = 


| permitting co to clcape, 


5631 110 
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Tenant in tail, made a leaſe to A. in 


conſideration of his procuring a marriage 
between the leſſor and a lady of fortune. 
Held, that this conſideration was frau- 
dulent, and 2 leaſe accordingly ſet 
afide. 


but upon proof, that it came to his hands, 
the party entitled ' ſhall hold and enjoy 
the lands, 9 to the ſettlement. 


q 151 


A. t dei fanding counſel, and manager 


for B. obtained leaſes for long terms, of 
different parts of his eſtate, and a re- 


leaſe of the equity of redemption of 


other part; on a bill brought to ſet 
afide/ theſe tranſactions for fraud, it was 
proved, that A. had as great power 
over B. as a parent has over a child, and 
cold perſuade him to do whatever he 
pleaſed ; but it being proved on the 
othbr fide, that the purchaſe-money was 
neatly equal to the value of che land, 
and that A. had, in many reſpects, been 
exetedingly ſerviceable. to B. the bill 
was diſmiſſed.” + 164 
. Sl the Pelz ie” her of A. artfully 
obtatns the original will of A. from the 
executor and deviſee, and by ſuppreſſ- 

ing it, Iays daim to the whole real eſtate; 
on a bill filed, the Court declared, chat 
che contents of che will, thus ſuppreſſed, 

ought to be moſt ſtrongly preſumed 
againſt the defendant, and to be taken, 
as Rated in the plaintiff's bill; becauſe, 
if the will were otherwiſe, it was in the 
defendant's power to make it ſo appear, 
by producing the ſame, if he thought 
fit; and, therefore it was decreed, that 
the plaintiff ſhould hold and enjoy the 
eſtate, until the defendant produced the 
with At further order. 250 


+ 


Page 57 
The defendant fuppreſſes a ſettlement, 


TAB * of the Principal liche 
0 


ſureties, executed i bond to B. for Reer. ; 
| ing 300 . and intereſt che debt 15 paid 


F 0 0 


is the moſt proper pefſon to, Kliſcg wal | 
| 


A. together with" F. and C. i Mis 


by C. with the proper money of A.” but 
C. neglects delivering up the bond. to A 
to be cancelled. C. afterwards brocures 
this bond to be aſſigned, as a collateral | 
ſecurity for à debt of his own "Fla, l 
that this aſſignment way a ptofs' fraud ſtasd | 
in C. and a perpetual injunRtion. was ; | 
granted, to reftrain al further bed ed. ; | 
ing upon the bond. 4 2 71 
Particeps criminis," in the caſe 000 


and prove it ; eſpecially, "when, what he 
ſo proves turns to bis own pre} 05 


Lands of 353. I: pen ann. were be cgi 
in truſt, for the ſole and | ſeparate + ule of = | 
during the joint liyes of herſelf and der 
huſband; the huſpand being Affef warde 1 
outlawed for high treaſon, theſe la nds be- | 
came forfeited, and were granted by t the 
Crown to S. his brothet, ſubject to all Wh: | 
gal and juſt incumbrances. having | 
withheld the rents of theſe de fr 5 
whereby ſhe was reduced to Brest 5 he- 
ceſſity ; ſhe was prevailed | upon to 0.76. - | 
leaſe the fame to S. in "conſideration of. | 
oo. paid down (tho' the arrears afrou . | | 


wa 4 


74 


ed to 1200 J.) and an annuity of 


per ann. during the joint! lives of herſelf | 


and her huſband. But this kelcaft Mas f 
ſet aſide as fraudulent, and S. decreed 4 
to account for the "whole rents WY l 
” 2328 if 
profits. ; ö 
A. under a pretends that 5. was ih? | 
ſtrumental, in procuring. A belege A i 
marriage for C. obtains a bond ſtöm C. 
to B. for 1000 guineas, as a reward. for 
his ſervices. The bond is pakd heft 
due ; but nine years afterwards” —— dif- 
covers the whole to be a groſs impoſil'” 7 , 
tion in A. and that he received alf the 
money. On a bill brought, A. was 
decreed 


W 


A TaBLE of the Principal Matters. 


FIRE to repay C. the whole money, 
with intereſt and colts. Page 445. 
FJ. S. and . his eldeſt ſon, join in a 
O 
after payment, it was declared, that the 
premiſſes ſhould be to the uſe of F. . 


for life, remainder to V. and the heirs 
B. takes 


of his body, remainders over. 
an aſſignment of this mortgage, and af- 
terwards prevails on J. H. to ſell him 
part of the premiſſes, and levy a fine. 
This ſale is a fraud upon V. and was 
e ee ſet aſide. 498 


1 \ , { 


- Incumbrances 


Motigrges are not to be preferred, 


to other real incumbrances; but they 
ſhall all take place according to their 


priority, and as they ſeverally ſtand in 


ar time. 66 

Lands are old to A. ſubject to an an- 
auity of 151. ayear, to the ſiſter of the 
vendor; the lands are afterwards mort- 
gaged, and. otherwiſe charged by A. 
and thus charged, deſcend to his-heir at 
law ; a Court 'of Equity, will make a 
perſonal decree againſt the heir, for the 
arrears, and growing payments of this 
annulty. 247 


 Injunffon. 


- Afrer five ne trials at bar, and 
the verdicts all the ſame way, the Court 
of Chancery will grant a perpetual in- 
junction, to reſtrain all further proceed- 
ings at law, by the litigant parties, or 

any claiming under then, upon the ſame 
title. 266 
The Court will award a perpetual 
injunction to reſtrain waſte, by plough- 
ing, burning, breakings 4 or ſowing of 


down-land. | 8 


age for 100 J. and intereſt, and 


Tatereſt. 


A maſter reports, ſo much due for 
the principal of a portion, and ſo much 


for the intereſt; the Court decreed the 


money ſo reported due to be paid, to- 
gether with intereſt upon the principal 
ſum, till payment; but on an appeal, 
intereſt was directed to be carried on for 
the whole ſum ſtated by the maſter's 
report, from the time of confirming that 
report. 2 5 Silt 8 202 
It has been the conſtant rule of Courts 
of Equity in Ireland, that where, by a 


general and national calamity, nothing 


is made out of lands which are a fund 
for the payment of intereſt; no inteteſt 
ought to run, during the continuance of 
ſuch public calamity. 526 

Where a debt is liquidated by a re- 
port, the whole carries intereſt from the 
time of confirming ſuch report; and ſo 
toties quoties as 180 new report 1s made. 


Joſnt-tenants. * 


J. F. being intitled to à debt of 
20,0007. due om the Crown, deviſed 
the ſame to ſix of his relations, equathy to 
be divided between them Hare an ſbart 
alike ; and if either of them die, to the fur- 
v7vors. or ſurvivor of them. All the le- 
gatees ſurvived the teſtator, but before 
the debt was recovered, one of them 


died: Held, that his repreſentative was 
not entitled to any part of this legacy. 


159 
Jointure. 


A. upon his marriage with B. ſettles 


lands of 400J. per ann. for her j jointure, 


1 | ; ad 


PABLE of the 
A - | ABLE 4 > } 4 — 


and covenants that if the as lands, 
ſo ſettled ſhould not yield 400 J. per ann. 
clear, B. ſhould have To much of the rents 
of the reſidue of the ſettled eſtate, as ſhould 
make up the ſaid 400 J. per ann. A. 
being attainted of high treaſon, his eſtate 
becomes forfeited, and was granted by 
the Crown to J. S. The particular 
jointure-lands did not amount to 400 /. 
per ann. Held, that the jointreſs is en- 
titled, as againſt the grantee of the Crown, 
to have the deficiency made good. 
Page 405 
So „where lands are ſettled in jointure, 
and covenanted to be of 500 J. per ann. 
value, but the huſband afterwards diſ- 
covering a defect in his title, ſettles 
other lands, and declares them to be in re- 
compence of all deficiences, either in title 
or value of the lands before ſettled ; the 
jointreſs ſhall have lands of the full value 
of 500 l. per ann. over and above the 
other lands, and all other proviſions 
made for her by her huſband's will. 
EF „ 
Aj Jointure ſettled on a wife by articles, 


to which ſhe was no party, will not de- 


price her of dower. 538 

Lands, ſettled in jointure, are co- 
venanted to be of the yearly value of 
1999 /. the huſband by will gives his wife 
1090. and other legacies. The join- 
ture lands prove deficient 300 J. per ann. 
Held, that the legacies, which were 
admitted to be of greater value than the 
defect of jointure, ought to be taken in 
ſatisfaction of ſuch deficiency. 553 


Iſſue. 


A. gives three bonds to B. for 500 J. 
each, payable at different times. The 


two firſt are paid, but upon the parties 


ſettling an account, relative to other 


matters, the third bond is delivered up 


Vor. I. 


Principal Matters. | 


— 


#4 


by miſtake, inſtead of a particular 


voucher belonging to that accdunt: 
Equity will relieve againſt this miſtake; - 


by direfting an iſſue to try, whether 


there were two bonds or three, and 
whether the laſt bond was paid or not. 
Paper 

In a ſvit for tythe- hay, the defendants, 
by their anſwer only, ſet up ſeveral mo- 
duſes by the name of ftrew-!ythes ;)can- 
iſſue is in this caſe proper to try, he 
ther the moduſes, inſiſted on by the 


defendants, in their anſwers, have been, 


time out of mind, paid and payable, for 


and in lieu of tythe-hay in kind. 140 

In an iſſue, directed to try whether 
M. made a contract for his own uſe, or 
in truſt for B. C. and D. M. is very 
properly made a party, and ought, not. 
to be a witneſs; becauſe, as a witneſs, 
he was to anſwer to his own advantage, 
viz. to leſſen the number of his Partrers 
in a beneficial contract, - 426 


Lands ſettled ta the wiſe * 4. 7 life, 
remainder to B. her eldeſt fon in tail; 
with power for A. and his wife to re- 
voke the uſes, and limit others. A. 
having occaſion for money to purchaſe 
a place, prevails on his wife to join with 
him in raiſing it by a deniſe for years, 

under the power; and promiſes to pay 
off the money, out of the profits.of the 
place, 
but took an aſſignment of the term in 
truſt, for Wa and then deviſed 
this term, to his younger children. 
Held, that the debt being the debt of A. 
and he having covenanted to repay it, 
the term ſhall be aſſigned to attend the 
inheritance, for the benefit of the eldeſt 


ſon. | GETS 


+ Tenant 


A. afterwards paid the money, 


— — A my 
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Tenant in tail made a leaſe to A. in 
conſideration. of His procuring à mar- 
riage between the leffor, and a Lady of 
fortune; this leaſe was Tet aſide, at the 
ſuit of a mortgagee. | Page 57 

Lands, lying in the county-palatine 
of Lancaſt, er, become forfeited for be- 
ing granted to ſuperſt: tious uſes, and af- 
terwards . J. obtains a leaſe thereof under 
the Great Seal ; this i 15 a good leaſe, and 
need not be under the Dutchy-ſeal, not- 
withſtanding the act 3 Hen. V. 506 
In a leaſe the leſſor covenants, that if, 
at the expiration of the term, the leſſee 
quld be deſirous of taking a further 
leaſe, the leffor would grant ſuch further 


leaſes without, any fine, and under the 


ſame rent and covenants only, as in this 
-leaſe., A new leaſe i is deſired and pre- 
pared, but it contains a covenant to 
grant a further leaſe at the end of the 
new term; the leſſor objected to this 


covenant as being in the nature of a per- 


petuity upon his eſtate, but the ob- 
© _ wasover-ruled. $22 


- Legacies. 


A. gives a per ite legacy to his niece, 


provided ſhe give no trouble 19 my executon. 


Held, that the executor ſhould not de- 
liver the legacy, until the legatce had 
releaſed all demands * the teſtator's 
eſtate. pang 54 
%% R&, by his will, gave to A. and B. 
| (whom he called his wife's children, not 
owning them to be his) 10.5. a piece, 
and no more; to the children which he 
did own, he gave conſiderable legacies, 
and appointed N. his executor, but made 


- no ' diſpoſition f the ſurplus of his perſonal 
On a bill brought for a diſtribu- 


eſtate. 


tion of this ſurplus, it was decreed to 
pe divided amongſt 4/¼ the children 
- equally ; but, on en appeal, it was held, 


gatees muſt abate in proportion. 


a that A. and ' were excluded, ànd 


therefore the decree, as to chern, was 
reverſed. page 167 

An eſtate, Sunlenbty mortgaged, 
was deviſed to A. and ſeveral pecuntary 
legacies were given to others; to the 
whole amount of the teſtator's perſonal 
eſtate. The mortgage muſt be ſatisfied 
out of the perſonal eſtate, and the le- 


20 


Barria ge Articles. 


A. en marrying a ſecond wife, ſettled 


lands to himſelf for life, remainder” to 


the wife for life, remainder to the iſſu: 
male of the marriage, remainder over. 


This ſettlement was defeazanced, by a 


proviſo, that if A. or his heirs, ſhould, 
within years next enſuing, ſet- 


tle other lands of equal value to the ſame 
uſes, then, from and after ſuch ſettle- 


ment, the uſes before declared ſhould 


ceaſe; and the truſtees ſhould* ſtand 
ſciſed to the uſe of A. his heirs and aſ- 


ſigns. A. lived 23 years afterwards, 
but made no new ſettlement. The &- 
deſt ſon and heir of A. within a year 
after his father's death, claimed the be- 
nefit of this proviſo, and he was held to 
be entitled to it, on making a ſettlement 
of land accordingly. . 342 

R. F. on his marriage, covenanted to 
lay out 1000 7. in the purchaſe of lands. 
of inheritance, to be ſettled on his wife 
for life, and that the reverſion ſhould 
deſcend to the child or children of the 
marriage. There were iſſue three chil- 
dren, but no purchaſe or ſettlement 
was made purſuant to the covenant. 
R. F. by his will gave his eldeſt ſon 
ſundry debts, amounting to about 24004 


1 and having made a proviſion. for his 


daughter, * gave the reſidue of his 
eſtate, 
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eſtate, ; which was all perſonal, and 
amounted to upwards of 20,900 J. to his 


vaungeſt ſon. Held, that the eldeſt | 


ſon, ſhould. have a ſatisfaction for the 
1000.4, and intereſt, out of his father's 
aflers,) OR Page 460 
C. by articles on his marriage with 
bis firſt wife covenanted, that all the 
lands which he ſhould purchaſe during 
her life, ſhould deſcend to, or be ſettled 
upon the heirs male of her body by him 
begotten. No ſettlement was made 
purſuant to theſe articles, but C. upon 
his marriage with a ſecond wife, ſettled 
his-eſtate to different uſes. Held that 
the. eldeſt and only ſon of the firſt mar- 
_riage, was entitled to a ſpecific per- 
formance of theſe articles, and a co 
veyance was decreed accordingly. © 


Poꝛtgages. 


Mortgages are not to be preferred, 
to other real incumbrances ; but mort- 
gages, judgments, ſtatutes and recog- 
nizances ſhall take place according to 
their priority, and as they ſtand in order 
of time. 66 
A mortgagee, ht notice of an 
old. ſettlement, ſhall not be deprived of 
his remedy againſt the ſettled eſtate ; 
although the other lands compriſed in 
the mortgage, are are ſufficient to ſatisfy 
his demand. 68 
A. by will deviſed a chattel-eſtate 
to his executor, that out of the profits 
his daughter ſhould receive the intereſt 
of 2000 J. and that the principal ſhould 
be raiſed out of the ſurplus profits. The 
executor afterwards mortgaged this 
eſtate for 1800 J. Held, that the 2000 l. 
and intereſt ſhould be raiſed in pre- 
ſerence to the mortgage. 71 
A mortgagee (not in poſſeſſion) joins 
- with the tenant for life, in a ſale of the 


next preſentation to a church; this ſale 


is void, as againſt the perſon in re- 


mainder; and the purchaſor, as a truſtee 
for him, ſhall, upon an avoidance, pre- 
ſent ſuch perſon to the church, as the 
remainder-man ſhall appoint. Page $1 

A mortgagee of a leaſehold eſtate, 
getting poſſeſſion by ejectment, is liable 
to the leſſor for all arrears of the reſervett 
rent; and where, to exonerate himſelf, 
he prevails with the leſſor to diſtrain 


upon the goods of the leſſee, which are 


already taken in execution by a judg- 
ment creditor ; he ſhall pay to fuch 
creditor, ſo much as he has been oblig- 
ed to pay to the leſſor, with Progr 
and coſts. | 105 

After a decrce of forecloſure bad been 
made abſolute, and the mor rtgagee for 
many years in poſſeſſion, he made his 
will, and thereby diſpoſed of the mort- 
gage - debt, in theſe words: And of 
Mr. 8.'s debt be well paid, as I doubt not 
but it will, I order my-executor to-poy the 
ſum of 4800 J. (Which was the exact 
amount of the debt) am. the'thildren 
of my nephew J. Held, that this deviſe 
did not open the forecloſure, and that 
the teſtator's calling it a debt, did not 
alter the nature of his eſtare” in the pre- 
miſſes. dwen. 

The mortgagor of an eſtate, cen 
the equity of redemption to ther 
gagee, for a valuable conſideration ; 
the moftgagee, at the ſame time, gives 
the mortgagor a note, that if he ſhould, 
within a year, pay a certain ſum, being 
the original mortgage- money, and the 
conſideration for the releaſe of the equity, 


| he (the mortgagee) would fell and con- 


vey to him the premiſſes. Held, that 
this was an original agreement between 
the parties, and did not operate as a 
defeazance of the releate, or raiſe.any 
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the money not being paid, the party was 
not entitled to any relief. Page 149 


\ A mortgage, after 40 years poſſeſſion 


in the mortgagee, was held to be re- 
deemable, upon the foot of a ſtated 
account, and an agreement for turning 
intereſt into principal. 309 
A bill, to redeem. after a decree of 
foreclofure made abſolute, and 11 years 
acquieſcence in the mortgagee's poſſeſ- 
ſion, diſmiſſed with coſts. 414 

Exchequer annuities were aſſigned by 
way of mortgage for ſecuring 5000 /. 
and intereſt, The money not being 
paid, the mortgagee fold the annuities 
on the Exchange, at the market price. 


Held, that this was a good ſale, and | 


that there was no neceſſity of previouſly 
forecloſing the equity of redemption. 
4 : 494. 


Notice, 


A. having notice of an incumbrance, 
purchaſes in the name of B. and then 


agrees, that B. ſhall be the the pur- 


chaſor, who accordingly pays his money 
without notice of the incumbrance. 
Though B. did not employ A. nor knew 
any thing of the purchaſe tili after it 
was made; yet B. approving of 1t after- 
wards, made J. his agent ab initio, and 
therefore ſhall be affected with the notice 
which he had. 244 

A purchaſor for a valuable conſider- 
ation, without notice of an old ſettle- 
ment, ſhall not be affected by that ſet- 
tlement, eſpecially if it appears to have 
been voluntary, and not made in pur- 
ſuance of articles. 586 


Papiſt, 


Where lands are deviſed in truſt to 
be ſold, in the firſt place, for the pay- 


ment of debts and legacies, and then 
to pay the ſurplus to J. S. a papiſt; J. . 
is rendered incapable of taking the ſur- 
plus, becauſe it is not a pe; ſonal intereſt, 
but a profit ariſing out of land, and not 
only within the expreſs words of the ſtat, 
11& 12 Will. III. c. 4. but within the 
miſchief, which that ſtatute was intend- 
ed to prevent. | Page 450 


Parliament. 


An action on the caſe lies for a Bur- 
geſs, againſt the returning Officer of a 
Borough, for refuſing his vote at an 
election. 45 


Part ners. 


In all ſea- adventures, the acts of a 
majority of the partners, ſnall bind the 
whole. | | 90 

Three perſons agree to become part- 
ners, and equally contribute to raiſe a 
joint-ſtock. The buſineſs was carried 
on by one of them only, and no articles 
were executed, becauſe there were rea- 
ſons for keeping the partnerſhip a ſecret. 
Held, that a draft of articles, together 


with a ſtated account, and the payment 


of money by the acting partner to the 
others, were ſufficient evidence of this 
partnerſhip, whereon to ground a decree 
for an account. 196 

One of ſeveral partners, who is trea- 
ſurer for the whole, enters into a con- 
tract with A. and afterwards failing, 
his eitate is veſted in truſtees. Though 
the contract with A. concerns the part- 


_ nerſhip buſineſs, yet he is not entitled 


to any ſatisfaction out of the treaſurer's 
ſhare of the partnerſhip effects, but muſt 
come in equally with the reſt of his 
creditors ; the money due to 4. upon 
the contract, not being for wages. 384 


A. 


A. agreed to take his nephew H. into 
partnerſhip with him, and with his own 
hand made the following entry in a new 
ſet of books, viz. Debtor to account of 
flock in trade, for ſo much flock I put into 
the company's trade with my nepheto H. 
10,00 J. The name of II. was, for 
ſome time, uſed as a partner in all the 
tranſactions of the trade; but no ar- 


ticles were ever entered into between his 


uncle and him, nor was any part of the 
ſtock or profits received by, or made 
good to him. This was held to be 
only a nominal partnerſhip, and II. en- 


titled to no account. Page 432 


Phyſicians. 


An Apothecary, and freeman of Lon- 


Aon, attended a patient, and made up | 


and adminiſtred proper medicines to 
him, but without having any licence 
from the faculty, or the direction of a 
phyfician, or demanding or taking any 
fee for his advice. Held, that this did 
not amount to a practiſing of phyſic, with- 
in the meaning of the ſtatute 14 & 15 
Hen. 8. c. 5. , 78 


Pleadings. 


It is an ancient and ſettled rule of 
pleading, that in all bars, avowries, 
conuſances, &c. where title is made under 
a particular Mate, be it for years, for life, 
or in tail, the commencement of ſuch eſtate 
muſt. be ſhewn : for otherwiſe, the de- 
fendant would be debarred from ever 
controverting the title of the land, and 
it would be impoſſible for the plaintiff 
to know what to reply. 77 
Demurrer to a bill of review allowed, 

for that the decree had been made about 
27 years; and that ſuch bill, being in 
Vol. I. 


fendant. 
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the nature of a vrit of error, ought Hbt 


be allowed, either by the words or 


equity of the ſtatute, which takes away 
writs of error-to reverſe Judgments, af- 
ter a lapſe of 20 year s. Page 9 95 
In a Quare impedit, the plaintiff de- 
clared upon his title to preſent to à Iiv- 
ing in the ſecond turn, but did not lay 
any preſentation made by him, or any 
of his anceſtors in the ſecond turn j he 
alſo acknowledged a title in the defend 
ant to the fr/t turn, but did not ſet out 
the conveyances particularly, by which 
it was derived down to him! : this de- 
claration was held inſufficient to main- 
tain the plaintiff's action, and there- 
fore judgment was given for the de- 
2838 

It is againſt the known and eſtabliſh- 
ed rules of all courts of equity, that 
after iſſue joined, publication paſſed, 
and the cauſe heard; the ſame matters, 
or the ſame title, ſhould be drawn i into 
queſtion again, by another original bill ; 
for, if this was once admitted, it would 
introduce perjury, and make ſuits end- 
leſs. 283 
Where a perſon is made a party to a 
bill, but not ſerved with any proceſs, no 
decree ought to be made, and much leſs 
a decree affecting the right of - ſuch 


perſon. . 3575 
Portions. 0 


A. on the marriage of his fon, ſet- 
tles lands, which he covenants to be 
800 J. per ann. reſerving to himſelf a 
power of charging the ſame with 12000 
for the portiqns of his younger children, 
A. charged the eſtate with only 6001/7. 
but becauſe the value of the lands was 
defective, the ſon refuſed to pay theſe 
portions. Held, that the portions were 
well charged, as they only amounted to 3 

78 molety 
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moiety of what the father had a power 


to charge; and, if there was a deficiency 
in the value of the lands, the ſon ought 
to ſue upon the covenant for ſatisfaction, 
out of his father's aſſetts. Page 20 

A term of 40 years is limited for raiſ- 
ing 2000 J. either by profits, or ſale ; 
the truſtee takes poſſeſſion, but makes 
no intereſt of the profits. Held, that 
the portion ſhould carry intereſt, from 
the time it was payable ; the eſtate being 
ſufficient, and the truſtee might have 
raiſed it immediately. 23 

A truſt-term 1s created for the raiſing 
of portions, out of the rents and profits 
decreed, that theſe portions ſhould 
be raiſed by /ale of the truſt- term. 34 
A younger child, whoſe portion in 


caſe he died before 21, was directed 


to ſurvive, attained 21, and receiv 

part of it, but died inteſtate in his father's 
life-time, before the reſidue was paid. 
Held, that this refidue did not lapſe, or 
fink into the real eſtate, but that it ſub- 
ſiſted for the benefit of the other chil- 


dren; and ought to be added to the 


father's perſonal eſtate, and diſpoſed of 
according to his will. ibid. 

A. by will, gives 5001. to his daugh- 
ter, to be Paid by his executors at her 
age of 21. out of the rents and profits of 
his lands; and, if it was not hen raiſed, 
that his executors ſhould ſtand ſeiſed of 
his lands, till the ſame was fully raiſed 
and paid. The daughter marries at 
18, and dies under 21. Decreed, the 
portion to be raiſed for the benefit of 
the huſband, as adminiftrator, by a. ſale ; 
though the land, on account of incum- 
\ brances would produce little more than 
the 50017. 61 


A. conveys lands to the uſe of him- 


| Telf and his wife for life, remainder to 
their firſt and other ſons in tail; and for 
default of ſuch iſſue, and in caſe A. 


1 


pointment: 


ſhould die, or be dead, without iſſue 
male of his body born, or in ventre ſa 
mere at the time of his death, and ſhould 
leave one or more daughters, then to 
J. S. for 500 years, to raiſe portions for 
ſuch daughters. A. dies, leaving both 
ſons and daughters, but the ſons having 
all died without iſſue male; Held, 
that upon the death of the ſurviving ſon, 
the term aroſe and took place, and that 
it was not a condition precedent, but a 
remainder upon the determination of an 
eſtate-tail. Page 143 

A portion charged on lands, by virtue 
of a power ſhall be raiſed by a fale or 
mortgage, and not by the rents and 
profits of the lands charged ; becauſe, 
it could not thereby be receiyed in any 
reaſonable time, and the party entitled, 
might be abridged of half the value of 
the parties, by that manner of raiſing 
it. 202 

By a marriage ſettlement it is pro- 
vided, that 2500 J. ſhall be raiſed for the 
iſſue of the marriage, in ſuch proportions 
as the huſband ſhall appoint. There is 
only one child of this marriage, and the 
huſband dies without making any ap- 
Held, that the child is 
entitled to the whole 2500 l. 35 


Power. 


A. gave the reſidue of his perſonal 
eſtate, and 400 J. to be raiſed out of a 
truſt-eſtate to his two daughters, and 
makes them executrixes, but directs 
them to make a diſtribution thereof 
among themſelves, and their brothers 
and ſiſters in ſuch proportions as they 
ſhould think moſt fit and convenient, 
according to their nerds and neceſſities. 
Decreed, a double ſhare of the whole 
to the eldeſt ſon and heir, lodking: upon 
him as ſtanding moſt in need thereof. 34 


 Purchaſoz. 


e 


Voluntary articles, ſhall not be ſet 
up againſt a purchaſor for valuable con- 
ſideration; although he had notice, by 
being en witneſs to the articles. 
Page 5 
A. n+ for the purchaſe of an 
eſtate, and is let into poſſeſſion ; the 
eſtate being greatly incumbred, 4. pays 
off the ſame, great delay is uſed on the 
part of the vendor, but the purchaſor 
ſhall not for that reaſon be diſcharged 
from his contract. 218 


Recovery, 


the life-time of the jointreſs, who is 
not made a party to it; Held, that 
the recovery is void, for want of a good 
tenant to the precipe. 69 
A recovery mentions only two meſ- 
ſuages, but the deed of ufes, beſides 
mentioning theſe two meſſuages, has 
the general words of all other the me/- 
ſuages, lands, tenements and hereditaments, 
of the ſaid B. Held, that the deed, 
and not the recovery, ſhall be the mea- 
ſure of what paſſes. 156 


| Rents. 


The owner of a fee-farm rent, iſſuing 
out of a manor, ſhall only pay taxes 
for the rent, in proportion as the manor 
is taxed. | 131 
A manor belonging to a biſhop's ſee, 
was uſually leaſed out for lives, at a rent 


renewing this leafe, excepted the demeſ- 
nes, which were of the value of 32 /. 
11s. 14. but he reſerved the full an- 
cient rent of 497. 35. 4d. This Biſhop 


of 491. 35. 4d. One of the Brſhops on 


| 


Tenant in tail ſuffers a recovery, in 
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however, accepted a rent of 167. 125, 
34. being the proportion after deduct- 
ing for the demeſnes, in full of the 
whole reſerved rent, This acceptance 
will not bind his ſucceſſor, who is en- 
titled to the full rent reſerved by the 
leaſe. Page 502 


Bevocation. 


A. deviſes lands to his ſon B. for go 
years determinable on three lives, and 
charges the ſame with an annuity of 
40 1. to his daughter M. The teſtator 
afterwards demiſes theſe lands to S. 
for 99 years, determinable on three 
other lives, reſerving a yearly rent of 
50 . „Held, that the demiſe was a re- 
vocation of the deviſe, but not of the 
annuity, there being rent enough re- 
ſerved to ratify it. 160 

J. H. by will, deviſes the reſidue of 
his real and perſonal eſtate to F. P. and 
his iſſue male, with remainders ever: 
he afterwards conveys his real eſtate to 
a truſtee, to the uſe of himſelf for liſe 
ſans waſte ; and then, that the truſtee 
ſhould convey ,the ſame to fuch uſes as 
J. H. ſhould, by deed or will, appoint. 
J. H. dies, without altering or revok- 
ing his will, or making any appoint- 
ment of his real eſtate. Held, that this 


conveyance was a revocation of the will. 


337 
Satisfaition. 


By a marriage ſettlement, 2500 J. 


was provided for the portions of the 


iſſue of the marriage, in ſuch propor- 
tions as the father ſhould appoint. 


There was iſſue of this marriage, only 


one child; for whom the father, upon 
his ſecond marriage, made proviſion 
by ſettling a real Eſtate, .. and he alſo 

| : gave 
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gave her a 1 by his will, but died | which being POP? he th on the 
without making any appointment of | lands. Part of theſe lands being out 
the 2500 J. Held, that this child, | upon leaſe, A. procured a derivative 
was entitled to the whole 25007. and -| leaſe thereof to himſelf ; but it was held, 
that none of the other proviſions made {| to be in truſt for the infant. Page ad 
for her, ſhould be deemed a ſatisfaction. The determination of the truſtees of 
Page 351 the Iriſh forfeitures, is binding and con- 
Lands ſettled in jointure, are co- || cluſive to all parties, and no appeal 
venanted to be of the yearly value of || lies from it. 178 
1000 J. The huſband by will gives the | The equity of redemption of a mort- 
wife 1000 J. and other legacies. The gaged eſtate, was conveyed to A. in 
jointure-lands prove deficient 300 J. truſt for the payment of debts, and the 
per ann. Held, that the legacies, which | ſurplus to B. A. agrees with the mort- 
were admitted to be of greater value than | gagee to turn the intereſt in arrear into 
the defect of jointure, ought to be taken | principal. B. is bound by this agree- 


in ſatisfaction of ſuch deficiency. 553 | ment, though no party to it. 309 
| | Truſtees in a will, to ſupport contin- 
n gent remainders, join with the tenant 


5 | | | for life in a conveyance, whereby the 
The owner of a fee-farm rent, iſſuing | contingent remainders are deſtroyed 
out of a manor, ſhall only, pay taxes for before they come in eſe; this is a plain 
the rent, in proportion as the manor is breach of truſt, and whoever claims 
taxed. 131 | under ſuch conveyance, having notice 

Priſage, is an ancient duty in ſpecie | of the truſt, ſhall be liable to make good 
on goods imported, and may be granted the eſtates. 359 
away by the Crown ; but goods charge- A. deviſed to his wife, a rent- charge 
able with this duty, are not thereby ex- | of 2001. for 13 years, in truſt never- 
empted from the payment of other | theleſs for the payment of his debts and 
duries. . 319 | legacies; he alſo deviſed to her, cer- 


tain lands in augmentation of her join-. 
ture. The ſurplus of this rent-charge, 
after debts and legacies paid, is not a 
beneficial truſt for the wife, but a re- 
ſulting truſt for the heir. 372 

A corporation are truſtees for a charity, 
and in poſſeſſion of the charity-eſtate, 
but ſuppreſs, or conceal ſome part of 


3 the evidence relating to the charity, 
Executors, being in the nature of they ſhall pay the cots of the ſuit. 399 


truſtees, ſhall be liable to coſts where Deyiſe of perſonal eſtate, for the 
| they miſbehave themſelves, in the exe- payment of debts and legacies, and the 
cution of their truſt. 115 | overplusto be diſpoſed of as the teſtator 

A. as the guardian of B. an infant, ſhould by codicil direct; part of the real 
made a claim to certain lands, before eſtate alſo was deviſed, for the payment 
the truſtees of the Iriſh forfeitures, þ of noe debts, and the reſidue to 


go © 


Truſt and Truſtees. 


„ r 
e — 


A public company being truſtees for 
a charity, miſmanage the fund, and ne- 
glect the objects of it. Held, that they 
ſhould make good the deficiency out of 
their own eſtate, and pay the coſts of 
the ſuit. | | 9 
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go as he ſhould by codicil direct. The 


Teſtator by a codicil directs, that the 
overplus of ſuch real eſtate, ſhall go to 
his executors for performance of his will, 
and then adds, © I hope I have made 
« a ſufficiency for performance of my 
« will, and if there be any overplus 
ce of my per/onal eſtate, after full per- 
« formance, I give it to J. S.“ Held, 


that J. S. was entitled to the ſurplus of 


the real eſtate, and that there was no 
reſulting truſt for the benefit of the heir. 
| Page 478 


Tythes. 


In a ſuit for tythe-hay, the defendants 
by their anſwer only, ſet up ſeveral mo- 
duſes, under the name of ftrew-tythes ; 
an iſſue is in this caſe proper to try, whe- 
ther the moduſes inſiſted on by the de- 
fendants, in their anfwers, have been 
time out of mind paid and payable, for 
and in lieu of tythe-hay in kind. 140 

The tythe of corn, ground in a horſe 
malt-mill, is a perſonal tythe; and not 
Payable by the tenth toll-diſh of the corn 
ground, but by a tenth part of the clear 
profits, over and above all incident 
charges. I 57 

A modus of 124. an acre for low 
meadows, and 8 d. an acre for high 
meadows, in lieu of tythe-hay, held to 
be good moduſes. 
A large common extends itſelf into 


ſeveral pariſhes, and by cuſtom, the 


owners of cattle fed upon this common, 
pay tythes of ſuch feeding to the parſon 
of the pariſh where they reſpectively 
live, and not fo the parſon of that pariſh 
in which the cattle occaſionally feed; 
held, to be a good cuſtom. 278 
The tythes of a rectory, which be- 


longed to a diſſolved abbey, are granted 


by the Crown to A. The parſon files 
Vol. N | 
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his bill againſt the occupiers, for an 
account of tythes, and they ſet up mo- 
duſes paid to the grantee of the Crown, 
Bill diſmiſſed, Page 547 


Ciſitatfoit. 


Although a benefice is appropriated to 
a prior, or a Dean and chapter, yet the 


| biſhop may viſit to ſee how the church 


is ſerved, &c. and for contumacy may 
proceed to ſuſpenſion ab efficio et beneficio. 


418 
Uoluntary Convepances. 


A. made a voluntary ſettlement of 
lands, ſubje& to an annuity of 100 J. 
to his youngeſt ſon, in truſt for his eldeſt 
ſon and his heirs. The eldeſt ſon be- 
ing dead, the father made another vo- 
luntary ſettlement of the ſame-lands, to 
the uſe of himſelf for life, remainder to 
his youngeſt ſon for life, remainder to 
truſtees to preſerve, &c. remainder to 
the firſt and other ſons of his youngeſt 
ſon in tail. Both .theſe deeds being 
found after the father's death, a bill 
was brought by the youngeſt ſon againſt 
the ſon and heir of his elder brother, to 
ſet aſide the firſt ſettlement, and eſtabliſh 
the ſecond ; but as to any relief againſt 


the firſt deed, the bill was diſmiſſed ; 


and the plaintiff was decreed the arrear 
and growing payments of his annuity 
under that deed, 122 

C. having two ſons by her firſt huſ- 
band, made a ſettlement previous to 
her ſecond marriage, and without the 
privity of the intended huſband, where- 
by ſhe limited the eſtate to herſelf for 
life; remainder as to one moiety to 
Chriſtopher, her youngeſt ſon, in tail; 
and for want of iſſue of his body, to 
Reynolds, her eldeſt ſon, in tail; and, 
as to the remainder of the other moiety, 
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to Reynolds in tail ; and for want of iſſue | 


of his body, to Chriſtopher in tail ; with 
remainder as to both moieties, to her 
own right heirs. The ſecond marriage 
took effect, and the eſtate lying in Jre- 


land, the huſband made claims, and 


ſued out decrees from the commiſſioners 
under the acts of ſettlement and explana- 
tion, for ſome parts of this eſtate, to 
himſelf and his wife, and her heirs, and 
for other parts of it, to himſelf and his 
wife, and his heirs. The lands ſo li- 
mited to his heirs, the ſecond huſband, 
having furvived his wife, deviſed and 
otherwiſe diſpoſed of. Held, that Rey- 


nolds and Chriſtopher, the two ſons of 


the firſt. marriage, were entitled under 
their mother's ſettlement, to all the 


lands; and that the parties claiming | 


under the ſecond huſband, were account- | by wridng under his hand and fad; 


able for the rents and profits from his 
death. Page 181 


Waſte. 


. burning, breaking, or 
ſowing af down-land is waſte; and the 


0 will award 4 perpetual injunction 


rain it. 3 57 | 


they could ſee but a part of the 


Wills. 


The witneſſes to a will, fubfcribe their 
names at a window; in a paſſage where 
ed, on 
which the teftator lay, and he could nor, 
as he lay there, ſee them atteſt his will; 
this will was fet aſide, as not being duly 
executed. Page 137 

J. H. by his will, gave ſeveral legacies 
and then deviſed all the reſt of his real 
and perſonal eſtate to J. P. and the 
heirs male of his body, with divers re- 
mainders over. The teſtator after- 
wards by leaſe and releaſe, conveyed 
ſeveral manors and lands to a truſtee, 
to the uſe of himſelf for life, /ans waſte, 
and that the truſtee ſhould execute ſuch 
conveyances thereof, as the ſaid J. H. 


by his laſt will and teſtament in write 
ſhould direct or appoint. J. H. died 
without altering or revoking his ſaid 
will, or making any other appointment, 
touching his ſaid real eſtate. Held; 
that this conveyance was a revocation of 
the will. | 
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